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Appellate Court — Finding of fact — Value 
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of no value 3296 

Arbitration — Parties agreeing that in case 
of difference between arbitrators, Court 
should decide case — Difference between 
arbitrators — Court cannot appoint another 
person as umpire 2766 
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render award or arbitration proceedings 
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Arbitrator need not record separate 
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make reference to arbitration without join- 
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Mere fact that arbitrator did not 
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judgment, debtor — After expiry of more 
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execution — Judgment- debtor insisting that 
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cation — Court held justified in overruling 
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* S. 47 — Mortgagee decree-holder in 
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sale set aside — Application by auction- pur- 
chaser for compensation for improvements 
lies under S. 151 and not under S. 144 
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Ss. 48, 100 — Second appeal lies from 

finding on question whether application is 
‘fresh’ within the meaning of S. 48 35a 

S. 48 — Previous application for execu- 
tion dismissed for default — Second appli- 
cation, though for same relief, held not to 
be for revival of prior application 355 

S. 48 (2) (a) — Fraudulent transfer 

amounts to fraud 178a 

5. 60 — For debts of certain person 

decree passed against his non- agriculturist 
legal representative — Property in his hands 
is liable to attachment even if original 
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S. 60 — Agriculturist mortgaging his 

house — S. 60 does not apply; 126c 

* S. 60, as amended by Act 9 of 1937 

— Attachment of salary — S. 60 prohibits 
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cation by auction- purchaser for possession 
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debtor — Latter can be deemed to have 
notice of auction-purchaser’s right of pos- 
session — Auction- purchaser is entitled to 
mesne profits from date of sale 2305 

S. 68 — Notification under, by Punjab 

Government — Notification No. 365-R (Re- 
venue Department) dated 17th January 
1939 applies even to pending execution 
proceedings in which order for sale has 
been passed 345a 

<S. 68 — Notification under, by Punjab 

Government — Notification No. 365-R (Re- 
venue Department) dated 17th January 
1939 — It is not necessary to transfer exe- 
cution of decree as a whole to Oolleotor 
merely because some land falling within 
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purview of notification had been ordered 
to be sold 3455 

Ss. 79 and 80 — Suit against Secretary 

of State — Notice on Collector served prior 
to coming into force of Government of 
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jectures 329a 

S. 100 — Document not one of title 
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extension of time under S. 149 should be 
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* O. 2, R. 2 — Mortgage deed provid- 
ing that mortgagee could secure payment 
of principal and interest by bringing mort- 
gaged property to sale or he could secure 
payment of interest and compound interest 
by bringing separate suit therefor — Mort- 
gagee suing for interest and obtaining 
decree — His second suit for principal and 
interest held not barred by O. 2, R. 2: 498 

0. 2, B. 2 — Mortgagee suing for portion 

of mortgaged property and obtaining decree 
creating charge on that portion — In execu- 
tion he purchasing whole property and 
remaining in possession of it — Omission to 
sue for remaining portion of mortgage bars 
fresh suit but does not extinguish security 
— He can rely on security of whole land 
by way of defence in receiver’s proceeding 
under S. 51, Provincial Insolvency Act 

1666 

O. 6, B. 17 — Amendment should not 
be allowed where it changes nature of suit 
and introduces different cause of action — 
Amendment that plaintiff has life interest 
in property in suit held to be inconsistent 
with claim in plaint that they are trust 
properties 636 

*' O. 7 % R, 11 and 0 . 33, R. 8 — Appli- 
cation to sue in forma pauperis dismissed 
— O. 7, R. 11 does not apply 446a 

0 . 8, R. 6 — Accounts of one and same 
person — Fact of accounts being separate 
would not attract O. 8, R. 6 2906 

O. 20, B. 13 — Main purpose of suit to 

determine as to who is rightful heir of 
deceased Such suit is not administration 
suit 179 

O. 21, R. 6 — O. 21, R. 5 not complied 

with — Transferee Court has no jurisdiction 
to execute decree 394a 

* O. 21, B. 11 (2 ) — Omission to men- 

tion ground of extension of period of limita- 
tion is not fatal 1786 

— 0. 21, Br. 54, 24 and 66 — Attachment 

-—Execution of — Nazir can delegate execu- 
tion of process to his subordinates 30a 

* O. 21, B. 57 — Order consigning case 

to record room held not tantamount to 

• dismissal 78a 


Civil P. C. 

0. 21, B. 58 — Order allowing objections 

under O. 21, R. 58 is not final within the 
meaning of S. 52, Expl., T. P. Act, until 
suit contesting order is finally decided or 
limitation expires 4976 

* O. 21, B. 58 and S. 47 — Objection 

under R. 58 by party to suit — Objection 
summarily dismissed, without enquiry, as 
collusive — Second application under S. 47 
is not barred 67 

0. 21, B. 63 — Successful suit by 

deoree-holder under O. 21, R. 63 — Effect 
stated 497c 

; — O. 21, B. 65, Buies under — Lahore 
High Court Rules — Vol. 1, Chap. 12. L, 
R. 20 — R. 20 does not refer to attachment 

306 

O. 21, B. 66, as amended by Lahore 

High Court — Sale proclamation — Estimate 
of property not given — Nor reserved price 
mentioned — Sale is illegal 394c 

O. 27, B. 1 — Suit against Provincial 

Government through Deputy Commissioner 
— Process against Province duly served 
and Province duly represented — Defect in 
frame of suit held condonable 451c 

O. 30, R. 1 — O. 30, R. 1 is only enabl- 
ing provision — Members can sue jointly 
in individual names 256<2 

* O. 30, B. 1, Expl. (Punjab) — O. 30, 

R. 1, is enabling provision — Joint Hindu 
family firm can sue in its name or jointly 
in name of all members or in name of 
manager as karta * 425a 

* O. 32 — O. 32 does not apply to exe- 

cution — Failure to appoint guardian does 
not vitiate execution proceedings 241a 

* 0. 32, B. 5 and S. 141 — Award against 

minor — Application by arbitrator for filing 
of award not containing prayer for appoint- 
ment of guardian for minor — Application 
and orders thereon are nullity as against 
minor 164 

O. 33, B. 1, Explanation — Value of 

subjeot- matter of suit in applicant’s pos- 
session cannot be ignored in determining 
whether he is pauper 310 

0. 40, B. 1 — Deoree-holder seeking exe- 
cution by attachment and sale of property 
— Judgment-debtor putting obstacles by 
raising all sorts of objections and delaying 
execution — Judgment-debtors also appro- 
priating rents and profits and paying little 
or nothing to deoree-holder — Appointment 
of receiver held justified in circumstances 

3256 

O. 40, B. 1 — Discretion exercised on 

consideration of faots — It cannot be inter- 
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Civil P. C. 

fared with in appeal unless shown fco be im- 
proper or illegal 325c 

0. 40, R. 1 — Receiver may be appointed 

after passing of mortgage decree — Especially 
so where judgment-debtor delays execution 
of decree by sale 125 

0.41,R.17 — Notice served on counsel 

— Counsel not communicating to party and 
bimself remaining absent — Appeal decided 
ex parte— Party can apply for rehearing of 
appeal within 30 days of knowledge of decree 

496 

* 0. 41 , B. 22 — There can be cross- 

objections in Letters Patent Appeal from 
first appeal _ 438c 

0. 41 , B. 23 — Order remanding case 

and ordering stamp on appeal to be refund- 
ed — Revision lies 290a 

O. 41, B. 23- A (Lahore) — Appeal lies 

from order reversing decree and directing 
retrial 63a 

Sell. 2, Para. 1 — Person being pro 

forma party and having no interest in suit 
— His agreement to reference is not neces- 
sary 186(2 

Sch. 2, Para. 21 — Arbitration — Decree 

in accordance with award — No appeal lies 
on ground that reference to arbitration is 
invalid — Appellate Court cannot invoke 
powers under S. 151 123a 

Companies Act (7 of 1913), Ss. 20 and 
SI — Amendment of articles of association 
under S. 20 — Pailure to mention question 
of amendment imnotice under S. 81 is fatal 
and renders amendment invalid 243a 

S. 21 — Articles are contracts 2436 

S. 152— It is not obligatory that refer- 
ence to arbitration should be made under 
Arbitration Act 976 

Compromise decree — Execution — Com- 
promise reducing decretal amount and al- 
lowing it to be paid in instalments — Default 
clause that if instalments were not duly 
paid whole decree as it stood would be exe- 
cutable is not penal 2416 

Decree-holder agreeing to accept by 

•way of instalments amount les9 than aotually 
due — Compromise containing default clause 
— On default of any instalment decree- 
holder is entitled to claim whole amount: 46 

Confiscation, etc. for Rebellion Act (10 

of 1858), S. 10 — Attachment and confisca- 
tion of land in Delhi and its neighbourhood 
was not made under S. 10 1006 

'•'Contract — Right of stranger to enforoe — 
Bank in liquidation — Official liquidator 
taking misfeasance proceeding against 
manager — Compromise between manager 


Contract 

and official liquidator — Manager thereby 
undertaking to satisfy claim of depositor of 
bank — Default by manager — Suit by 
depositor to enforce terms of compromise 
held maintainable 471a 

Compromise — Right of stranger to 

enforce — Persons giving certain solemn 
undertakings in Court of law on basis of 
which certain benefits were gained by them 
and certain penalties avoided cannot dis- 
claim obligations arising therefrom on 
ground that obligee was stranger to contract 

4716 

Specific performance — One of co- 
sharers contracting to sell entire land and 
undertaking to obtain oonsent of other co- 
sharers — Contract not fulfilled a9 other co- 
sharers refused to give up their shares — 
Vendee is entitled to damages — Statement 
by vendee that as contract was not capable 
of specific performance he would confine his 
claim to damages has no bearing on trial 

159 

Contract Act (9 of 1872), Ss.17 and 19 — 
Principle under Ss. 17 and 19 extends to 
contract including element of transfer — 
Building contract — Owner’s authorized 
agent whose decision regarding rates and 
measurements was to be final passing bill 
for payment — Owner mortgaging premises 
in lieu of balance due on bill — Suit by 
mortgagee — Preliminary decree for sale 
passed — Mortgage held could be avoided 
only if misrepresentation on part of owner’s 
authorized agent could be proved 505a 

S. 189 — Goods, perishable or perishing 

— Agent selling them by deviating from 
principal’s instructions as to time and price 
at which they are to be sold — In principal’s 
suit for damages agent is protected under 
Section 189 412 

*Co-operatiYe Societies Act (2 of 1912), 
S. 42 (2) (b ) — Court cannot refuse to exe- 
cute award passed by liquidator under S. 42 
(2) (b) on ground that member against whom 
it wa9 made had prior to it been declared 
insolvent and discharged under S. 44, Pro- 
vincial Insolvency Act 280 

Co-operative society — Affairs of Society 
not carried on in regular manner and re- 
gister produced by it being fabricated — 
Person merely because of his taking loan 
cannot be deemed to be member of society 

193 

Co-owners — Ouster — Mesne profits — Per- 
son in possession is liable to render account 
of rents and profits of other’s share : 350a» 



11 


Subject Index, A. I. R. 1940 Lahore 


v Cosharers — One co9harer in exclusive 
possession of portion of undivided holding 
can transfer it subject to adjustment of 
rights of other cosharers at time of partition 

473 

Costs — Witnesses summoned by Court but 
not examined in Court — Diet money when 
can be charged stated 1826 

Court-fees Act ( 7 of 1870) t S. 7 (i )~ Suit 

for declaration that plaintiff is sole owner 
of G. P. notes not yet mature is not suit 
for money — S. 7 (i) does not apply 26<z 
Criminal Procedure Code (5 of 1898), 
(2) an d 162 — S. 162 is specific pro- 
vision to the contrary (Per Young C. J. t 
Teh Chand and Din Mohammad JJ .; 
Dalip Singh and Bhide JJ, contra.) 

(FB) 129c 

5 . 1 (2) — Evidence Act is special law 

(Per Teh Chand and Bhide JJ.; Din 
Mohammad J. contra.) (FB) 129 0 

—S. 4(1) (h) — Merely because com- 
plaint contains ' prayer that case be inves- 
tigated by superior police officers on ground 
that local police were hostile to complainant, 
it does not cease to be complaint 208a 

S. 107 — Principal and surety executing 

bond for keeping peace — Surety is liable 
only when principal bond not realizable 

32a 

S. 144 (6) — Order under S. 144 

already expired — Local Government has no 
power to resuscitate it by extension 459 

-S. 162 — State&ent made by accused 

to third person in presence of police, whe- 
ther is statement to police is question of 

faofc (FB) 129/ 

—S. 174 — Object — The procedure under 

S. 174 is for the purpose of discovering the 
cause of death 2106 

5. 195 — Charges under Ss. 465 and 

466, Penal Code, against Subordinate Judge 
— Complaint by Court is not necessary 

292a 

5. 195 — Offence committed in course 

of suit — Suit transferred to another Court 
which finally disposed of it — Such Court 
is competent to make complaint under 
Seotion 195 2926 

S. 195 (1) (a ) — Complaint by officer 

subordinate to officer concerned — Court has 
no jurisdiction to take cognizance 15a 

S.202 — Magistrate sending for report 

by police officer, complaint in which bona 
fides of police are impugned is not illegal 

^ 2086 
7* — S. 202 — Procedure — District Magis- 
trate sending case for inquiry and report to 
police under S. 202 cannot on receipt of 


Criminal P. C. 

report transfer case to another Magistrate 
without considering it — Order of latter 
summoning accused is without jurisdiction 

61 

— - — S. 238 (2) — Accused charged with 
being principal in manufacturing of coun- 
terfeit coin cannot be convicted as abettor 
when faots constituting these offences are 
different 112 

S. 244 — Application by accused for 

summoning witnesses — Failure to consider 
application is incorrect though not illegal:58 

S. 253 (2) — Discharge — Magistrate 

can discharge accused without hearing 
complainant if complaint does nob disclose 
prima facie offence 40a 

S. 253 (2) — Discharge — Examination 

of complainant under S. 252 of the Code, 
not disclosing criminal offence — Magistrate 
may discharge accused without taking the 
rest of complainant’s evidence 406 

S. 297 — Trial by jury — Misdirection — 

Cheating — Failure of Judge to explain to 
jury necessary ingredients which constitute 
cheating in law amounts to misdirection 

876 

S. 345 (6) — Composition of offence 

operates as acquittal — Forfeiture of bond 
executed for keeping the peace held illegal 
in the absence of other evidence 326 

Ss. 347 and 288 — Magistrate deciding 

under S. 347 to commit — Proceedings de 
novo under Chap. 18 need not be com- 
menced provided requirements of Ss. 208, 
211, 212 and 213 are fulfilled — In aforesaid 
case statement recorded by Magistrate in 
presence of accused before commitment can 
be treated as substantive evidence under 
Section 288 389 

Ss. 350 and 537 — Judgment written 

by Judge when under orders of transfer 
pronounced by his successor — Irregularity 
is covered by S. 537 289 

S. 367 — Judge is entitled to pass re- 
marks in judgment on conduct of party or 
of witness to proceedings provided remarks 
are justified by findings 42a 

S. 423 (2) — Trial by jury — Misdirec- 
tion — High Court can deal with case itself 
— It will interfere only when misdirection 
renders verdict erroneous and causes failure 
of justice — "Erroneous” explained 87 a 
* S. 439 — Accused dyiDg pending revi- 

sion against sentence of fine — Revision 
continues 274a 

5. 476 — First application dismissed 

for non-appearance of applicant — Second 
application can be made 526a 
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*$. 476 — Ordor dismissing application 

under S. 476 for non-appearance is impro- 
per 526c 

— — S. 476 — Application not made imme- 
diately may be entertained 52 6d 

S. 476 — Successors in office of senior 

Subordinate Judge can make complaint 

292c 

S. 476 — For Court to take action under 

S. 476, application is not necessary 292c 

S. 476 — S. 476 applies to summons as 

well as warrant case 233a 

* Ss. 476 , 482 and 480 — Contempt of 

Court S. 482 can be employed only when 

cognizance under S. 480 has been taken 

Court has option to proceed either under 
S. 480 or under S. 476— S. 482 does not take 
away that option 2336 

S. 476 — S. 476 does nofc require that 

Court making complaint can only act on 
statements made before it on oath 203a 

— S. 476 — Accusation of corruption made 

against responsible officer prima facie false 

— There should be enquiry into offence 

under S. 193, Penal Code 2036 

o. 47 6- A — Offence of abetting offence 

under S. 193, Penal Code, committed by 
Subordinate Judge in course of suit — Dis- 
trict Judge transferring suit to senior 
Subordinate Judge while retaining proceed- 
ing under S. 476 with himself — Power of 
senior Subordinate Judge to make complaint 
is taken away 292 d 

S. 476-B — S. 476-B does not give right 

of appeal against dismissal in default: 5266 

— S. 476-B — Superior Court overlooking 

right of appeal under S. 476-B — High Court 
can revise its order and can make complaint 
itself 292/ 

* S. 488 (8) — Word 'reside’ connotes 

some sort of permanent intention to stay at 
particular place — Mere casual visit to place 
other than fixed home will not be sufficient: 
AIR 1928 Lah 853 = 110 I C 239, 
OVERRULED 449 

S. 496 — Person released on bail need 

not give bond — Person giving bail is liable 
for failure to produce accused when ordered 

339 

** S. 522 — S. 522 contemplates force 

to human being only — Dispossession of com- 
plainant’s bouse in his absence — Order 
under S. 522 cannot be made ; 40 P L R 
923=A I R 1938 Lah 839=180 I C 501, 
OVERRULED 460 

S. 522 — Conviction by Special Bench 

of Honorary Magistrates — Bench abolished 
subsequently — Another bench has no juris- 


diction to entertain application under S. 522 
— Orders passed by it are illegal 84a 

S. 522 — “Force” and “criminal force” 

contemplate criminal force to person and 
not to “matter of substance” — Remedy for 
criminal trespass cannot be sought under 
S. 522 — Order under S. 522 is illegal — 
Remedy lies in Civil Court 846 

S. 522 (3) — S. 522 (3) does not give 

any sort of right of appeal by itself against 
order passed under S. 522 95a 

* Ss. 522 (3), 433 and 438 — Court of 
reference in S. 522 (3) means Court such 
as is described in S. 433 — Court having 
power to report case under S. 438 is not 
Court of reference 956 

S. 526 — Fact that Magistrate disallow- 
ed questions in cross-examination without 
noting them on record is no ground for 
transfer 527 a 

— - — S. 526 Fact that police officers of 
district are witnesses in case is no ground 
for transferring case to other district: 527c 

S. 526 — Case already transferred — 

Very strong grounds are required to transfer 
it a second time 354a 

S. 526 — Refusal to call a particular 

person as a defence witness held no reason 
for transferring the case 3546 

S. 526 (1) (a) — Magistrate’s refusal 

to supply copy of order of District Magis- 
trate dismissing application for transfer 
and statement of prosecution witness held 
sufficient ground for transfer under S. 526 
(1) (a) 283c 

S. 561A — High Court, on transfer 

application, directing de novo trial ordering 
that trial Magistrate was not to be bound 

by any order of first trial Magistrate 

Application to make order clear on ground 
that it was obscure — High Court held had 
no power to amend its order by way of 
explanation 492 

7 — —Ss. 561-A , 367 — Deletion of disparag- 
ing remarks from judgment — Power of 
High Court to interfere 426 

Criminal Trial— Confession —Partly true 
and partly false— Court may consider only 
part found to be true and need not take 
confession as a whole 1576 

Defence witnesses — Order is to be 

chosen by defence 354c 

* Evidence — Implication of innocent 

man in murder is, in absence of convincing 
evidence against other murderers, reason 
for acquitting them all 457a 

Evidence — Identification — Manner of 

holding identification parades throwing 



Criminal Trial 
suspicion on conduct of polioe — Evidence 
of identification of accused is not entitled to 
any weight in determining their guilt 281a 

-Evidence — Offence committed by jail 

official in jail premises against convict 

Evidence of other convicts is not unreliable 

_ 210a 

Evidence — Inter-relation of prosecu- 
tion witnesses is no ground for disbelieving 
their story when corroborated by facts and 
no contrary evidence is adduced 53a 

Eye-witnesses, evidence found to be 

doubtful — Evidence need not be rejected 
— It can be corroborated 157c 

General rule that onus to prove guilt 

of accused always lies on prosecution is 
subject to exception contained in S. 105, 
Evidence Act 54 

Jail administration — Illegal and un- 
authorized beating or torture cannot be 
administered for insubordination 210<2 

Murder — Absence of reliable evidence 

— It cannot even be said that murder was 
probably committed by anyone (Per Young 

C.J.) 4575 

Practice — Cross cases — Cross cases 

heard by one set of assessors and decided 
by same judgment — Evidence in one case 
imported into another case — Procedure is 
irregular 40g 

Riot — Evidence — Absence of injuries 
on alleged rioters arrested shortly after 
occurrence — Evidence partisan and uncer- 
tain — Accused should be given benefit of 
doubt as to participation 217a 

** Soldier killing other under illegal 

order of superior officer is not excused — 
Obedience to illegal order can only be used 
in mitigation of punishment 210 g 

— Transfer — District Magistrate's order 
dismissing application for transfer is judicial 
—Copy of order ought to be given to party 
on requisition 283^ 

——Verdict of jury — High Court can set 
aside verdict on one charge and uphold 
conviction on rest of charges and need not 
send case for retrial 87c 

Custom — Applicability — Fact that a person 
belonged to a particular tribe is no clear 
proof of the fact that he followed custom 
in preference to his personal law 4755 

Z General — There is no such thing as 

general custom” — Parties should be 
governed by custom applicable to them 

Biwaj-i- am— Construction — In case of 

lacuna in riwaj-i-am application of personal 
law is justified 3925 
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Rule that custom once established can 

be altered only by legislation has no uni- 
versal application 109c 

It must be in existence for the time 
preceding man’s memory 19£ 

■ Question is one of fact 19 c 

(Punjab) — Agricultural custom — 
Proof Instances showing succession being 
governed by custom are not enough— Clear 
demand by female heir and its refusal must 
be established 475cf 

: Alienation— Village Dhok Fateh Shah 

in Tahsil Talagang — Sonless Sayyad has 
unlimited powers regarding gift of ancestral 

laDd A 104c 

Ancestral land — Land to be ancestral 

mifst be traced back to common ancestor 
of parties 245a 

Ancestral land coming to reversioners 
cannot be farmed in execution of decree 
against original proprietor after his death 
though it had been attached in his lifetime 

Anoestral property — Property losing 
ancestral character by subsequent aliena- 
tion and re-distribution— No presumption 
can be drawn that portion of land in Raj- 
put proprietor’s possession has descended 
from original ancestor by inheritance: 503 
Attock district — Gift of land by hus- 
band in favour of his wife on account of 
dower is valid provided it is not made for 
purpose of defrauding rightful heirs 1045 

Custom has to be established by proof 

in shape of instances 515 

Gaur Brahmins of Karnal town — Bur- 
den to prove that they are governed by 
custom lies on them — Fact that they have 
settled in town of Karnal from time of 
Mughal Emperors or that they have also 
been notified as agricultural tribe would 
not prove that they follow custom 51a 

Jhang District — Unmarried daughters 

are entitled to succeed as heirs until their 
marriage— Suit for declaration that they 
are not entitled to estate of their father 
and that plaintiffs are entitled to it as 
owners is not maintainable 184 

— Mughals of Chakrali Choolo, Tehsii 

Gujarkhan, can make wills of ancestral 
property 109rf 

Onus lies on party alleging custom 

Kalas of village Dewatwal in Ludhiana 
district are not governed by custom in 
matters of alienation of ancestral property 

19a 

Parties Mahomedans — In absence of 

custom Mahomedan law applies 172d 
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■ Riwaj-i am — Value of, 13 not destroyed 

by remarks made by Settlement Officer 
which merely embody his private opinion 

1096 

Riwaj-i-am — Questions and answers 

refer to ancestral property only 10a 

Sayyads of JhaDg District — Unmarried 

sister succeeds as limited owner and she 
has no right of alienation 515a 

Sayyads of Jhang District — Unmarried 

sister cannot alienate property so as to pre- 
judice rights of married sister 5156 

Sayyads of Jhang District — Married 

sisters succeed in absence of collaterals 

within five degrees 515/ 

Sayyads of Jhang District — Only 

sisters married to collaterals within fifth 
or sixth degree can claim preference to 
sisters married to strangers 515/j, 

Succession — Sayyads of Jhang District 

— Right of representation is permissible 

51.5(7 

Succession — Gujjars of Shakargarh 

Tehbil, District Gurdaspur — Self-acquired 
property — Daughters exclude collaterals 

436 

Succession — Khatris of Rawalpindi — 

Right of representation is recognized in 
collateral succession 431 

Succession — In absence of agnates of 

childless proprietor, cognate succeeds in 
preference to stranger 416a 

Succession — Agricultural tribes — 

Widow has only life estate in property of 
her husband — Mere fact that no agnatic 
relation or near cognate of husband i9 alive 
doo9 not make her absolute owner 4166 

Succession — Arains of Karnal town — 

Self acquired property — Brothers do not 
exclude daughters 408 

Succession — Sister — Brahmans of 

Palampur, Kangra District — Sister is heir 
in absence of collaterals 33 

Succession — Absence of plea that pro- 
perty was not ancestral does not lead to 
inference that there is admission that 
custom does not recognize distinction be- 
tween succession to ancestral and non- an- 
cestral property 106 

Succession — Jats of Tahsil Thanesar, 

Karnal District — Collaterals in fourth 
degree are not preferential heirs as against 
daughter to non- ancestral property of son- 
less Jat 10c 

Tarkhans of village Chanian, Jullundur 

district are governed by custom — Riwaj-i- 
am prohibits adoption of sister’s or daugh- 


Custom (Punjab) 

ter *8 son — Pact that Tarkhans were not 
consulted at time of preparation of riwaj-i- 
am is immaterial — Onus is on adoptee to 
prove custom to contrary 392a 

Widow — Alienation — Income derived 

from husband’s estate ample — She cannot 
alienate husband’s property even for dis- 
charge of her husband’s debts 177 

Zamindara agricultural custom — Ap- 
plicability — Mahomedan Qureshi family 
residing in Gujrat town from time im- 
memorial and following urban pursuits — 
It is governed by Mahomedan law and not 
by agricultural custom 475c 

Debtor and Creditor — Suit by assignee 
of part of debt for that part is not main- 
tainable 279 

Suit by creditor to recover his debt — 

Erasure found in bahi belonging to creditor 
supporting debtor’s plea — Onus is on 
creditor to show how erasure came into 
existence 228^ 

Person becoming joint owner of delit 

by assignment to him of portion of debt 

Suit by him for portion assigned and not for 
whole is incompetent 96 

Decree— Enforcibility — Partition suit 

Final deoree directing plaintiffs to be put 
in possession of their shares but not allott- 
ing shares to defendants in suit — Applica- 
tion by defendants for preparation of deoree 
sheet is incompetent 202 

Deed — Exchange — Written deed — Trans- 
action cannot be proved unless deed is 
produced or shown to have been lost — 
Before notice is taken of the deed its regis- 
tration must be proved 3116 

Construction — Will or settlement — 

Deed held one of settlement 2746 

Dissolution of Muslim Marriages Act 

>(8 of 1939), S. 4 — S. 4 is not retrospective 

448 

Divorce Act (4 of 1869), S. 44 — Decree 
passed by District Judge dissolving marriage 
confirmed by High Court — Jurisdiction to 
entertain application for custody of child is 
with District Judge and not High Court 

(SB) 826 

^Easement — Panjab — Licensee, acting on 
license, building works of permanent charac- 
ter — Licensor cannot revoke license even 
on payment of compensation '.AIR 1940 
Lah 18, Affirmed 509 

Easements Act (5 of 1882), S. 52 — On 
facts permission given to local body to 
occupy land to use it for purposes of school, 
held amounted to license 18a 


Easements Act 

S. 60— Sinking well and erecting com. 

pound wall are works of permanent charac- 

60 — ^and given by grantor to 

licensee for certain purpose coupled with 
undertaking not to claim it so long as it 
was required for that purpose — Licensee 

erecting works of permanent nature 

Grantor cannot recover land even on pay- 
ment of compensation iq c 

Evidence— Questions disallowed— How far 
should be noted by Judge stated 527 5 
‘ Presumption — Party relying on docu- 

mont alleged by him to be in his possession 
His failure to produce same raises pre- 
sumption that it would have gone against 

hlm . . 3506 

Unus immaterial — In a case where the 

parties have led all the evidence, the ques- 

tion of onus of proof is of no importance 

* a , 336c 

Several persons tried on same indict- 
ment — Witness called by one of them may 
be cross-examined by other if he gives testi- 
mony tending to incriminate them — Such 
evidence is admissible 210c 

Evidence Aot (1 of 1872), S. 15— Judg- 
ment in prior litigation decreeing plaintiff’s 
ancestor’s claim on ground that suit land 
formed part of royal grant in their favour 
■—Plaintiff in subsequent suit claiming 
different land from different persons — Prior 
judgment is relevant to show that subject- 
matter in prior litigation was plaintiff’s 
property — But it is inadmissible to prove 
that property in subsequent suit is part of 
■Royal grant in plaintiff’s ancestor’s favour 

0 . 309a 

“ 5. 26 — Applicability — S. 26 has 

always been taken to apply to confessions 

made to some person other than a police 

(FB) 129; 

, 27 — S. 27 is pro tanto repealed 

by S. 162, Criminal P. C. (Per Young G. J. t 
Tek Chand , Din Mohammad , Monroe and 
Ram Lall JJ.\ Dalip Singh and Bhide 
JJ. t dissenting) - (FB) 129d 

S. 27 'Custody” — Meaning ex- 
plained (FB) 129c 

Ss. 32 and 90 — Pandah’s bahis when 

admissible under S. 32 (5) and (6) and 
S. 90 stated 2455 

~ Ss. 32 and 60 — Purohit's statement 
regarding relationship when admissible 
stated 245d 

“J — 36 — Process-server’s report of giving 
pf possession is admissible without his be- 
1D 8 called as witness 312a 
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Evidence Act 

T \ S 3 ? 5 ~ Expert or professional witness 
should be tested like any other witness— He 
should not be treated on same footing as 
person making profession of giving evidence 
iNor should it be supposed that he is 
necessarily biassed on account of his profes- 
sional qualifications 5055 

S. 83— Plan relied on by both parties 

to suit without objection — It is not in- 
admissible on ground that it is not proved to 
be accurate in accordance with S. 83 

o „ 3095 

6. 92, Proviso 1 and S. 94— Seller and 

purchaser both stating that by mutual 

mistake property not intended to be sold 

was inserted in sale deed— Evidence is 

admissible to show what was intended to 

bo sold 236 

" — There is no estoppel if true 

facts are known to both parties * 254a 

~ 116 — Rent suit by daughters claim- 

ing to be heirs to leasehold rights alleged 
to be stridhan of their mother — Though 
tenants cannot dispute title of mother at 
commencement of lease they can question 
plaintiff’s derivative title — Plaintiff must 
prove that leasehold rights constituted stri- 
dhan of their mother and that they are 
entitled to inherit 341a 

— —S. 123 — Diary of foot constable shad- 
owing movements of suspect held not affair 
of State 2175 

5 . 123 — Procedure to be followed be- 
fore privilege under S. 123 is claimed ex- 
plained 217c 

Execution — Limitation — Case pending be- 
fore executing Court for seven years — Plea 
of limitation not raised — Case transferred 
to another Court whioh executed decree by 

sale of judgment-debtor’s property Plea 

held could not be raised in objections to 
sale before transferee Court, though it was 
competent to entertain it 3945 

— - Limitation — Execution application 
dismissed in default — Second applica- 
tion cannot be said to be in revival of 
prior application and would be barred when 
presented after three years from last appli- 
cation 75b 

Constructive res judicata applies 161 

Decree passed by District Judge, Dera 

Ismail Khan — On passing of Frontier Courts 
Regulation, Court of District Judge becom- 
ing Court of Senior Subordinate Judge — 
Application for execution based on transfer 
certificate granted by District Judge (new 
style) held incompetent 97a 
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Execution 

Order merely consigning case to record 

room is irregular 786 

A sale without attachment is not void 

78c 

Executing Court — Decree binding — 

Extraneous matter included in decree with- 
out objection by defendant — Executing 
Court cannot refuse to execute that part of 
decree 76 

Government of India Act (1935) (25 £ 26 
Geo. V, Ch. 42), S. 270 — Applicability — 
S. 270 only applies to proceedings "before 
the relevant date,” i. e. 1st April 1937 

283a 

Grant — Punjab — Conquest Jagir — Term 
"Conquest Jagir” does not indicate any 
political services rendered to British Gov- 
ernment 492a 

Punjab — Cis-Sutlej Jagirs and Con- 
quest Jagirs are not analogous 4926 

Guardians and Wards Act (8 of 1890), 
S. 7 — In appointing guardian Court should 
consider welfare of minor — Question of 
guardianship cannot be settled by compro- 
mise entered into between rival claimants 

9a 

S. 7 — Before appointing person as 

guardian of minor’s property enquiry, how- 
ever summary, must be made whether minor 
had any property and if so what it was: 96 
Hindu law — Coparcenary properties — 
Son’s interest — A son’s interest in coparce- 
nary properties is liable to attachment in 
execution of a personal decree against him, 
even though in the Punjab the son cannot 
claim partition in the father's lifetime: 21a 

Debts — Managing member of joint 

Hindu family engaged in trade borrowing 
money for payment of debts and mortgaging 
ancestral property — Mortgagee making his 
best to produce evidence with regard to 
nature of debts but other side deliberately 
withholding documentary evidence in form 
of accounts showing nature of debts — Debt 
presumed to be raised for payment of an- 
tecedent debt and held binding on family 
property 501 

Debts — Money borrowed by manager 

to pay female member her share of produce 
appropriated by manager is not loan to pay 
debts of joint family 421a 

Joint family — Karta can represent 

other members in respect of transactions 
entered into by him as karta or in respect 
of joint family property — In suit by mort- 
gagee father cannot represent sons where 
mortgage property is acquired by sons by 
gift from mortgagor 2626 


Hindu law 

J oint family — Presumption — Brothers 

and nephew are presumed to be joint in 
absence of proof of disruption 256a 

Joint family — Presumption — Entry in 

revenue papers showing members as owning 
land in equal shares does not necessarily 
show that they are co-owners and not co- 
parceners — It is only piece of evidence to be 
considered along with other evidence 2566 

-Joint family — Business — "Money- 

lending” is trading business— Regulation of 
Accounts Act has no application 256c 

Joint family business — Business 

carried on by member in partnership with 
stranger is not presumed to be joint family 
business 90 a 

*— — Maintenance — Mother’s right of 
maintenance has priority over personal 
debts of her sons 906 

* Minor — Joint family business— Minor 

sole owner — Business managed by guardian 
— Debts incurred by guardian during course 
of business — Ancestral property of minor 
is not liable — Charge created on that pro- 
perty can in no way be described as benefi- 
cial to minor — His liability cannot be 
extended beyond assets of business 205a 

Partition — Widow of predeceased son 
is not entitled to share in property 4216 

Partition — Declaration of intention to 
separate and not actual partition is essential 

166 d 

Partition — Agreement to refer question 

of partition to arbitration held not clear 
and unambiguous expression of intention to 
separate as to effect severance of joint status 

120a 

Income-tax Act (11 of 1922), S. 9— Con- 
struction — “Owner of property” — Meaning 
explained (SB) 1136 

Ss. 55 and 9 — Impartible estate — 

Hindu joint family consisting of assesses 
and sons — Assesses succeeding by rule of 
primogeniture — Income in his hands is not 

chargeable in status of ‘ individual ’ 

Incumbent is not ‘owner’ for purposes of 
S. 9 (Per Special Bench) (SB) 113a 

S. 66 (2 ) — Costs of reference include 

preliminary deposit under S. 66 (2) 50 

Injunction — Temporary — Judge rejecting 
application for temporary injunction — Suc- 
cessor can go behind this order and grant 
application if necessary 39a 

Insolvency — Date of admission of insol- 
vency petition is date on which insolvent 
was asked to furnish security for appearance 

166a 



Insolvency 

•Fraudulent transfer 

A 
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Threat of legal 


— — xuioau oi legal 

proceedings to person in hopelessly insol- 
vent condition is no genuine pressure 66 
Interpretation of Statutes - Directory 

or imperative— Distinction— Statute oreat- 

mg public duties is directory while statute 
creating private rights is imperative — Use 
of word shall” does not necessarily imply 
that particular provision is imperative 

T , , 266a 

. . J has no power to defeat plain 
intention of Legislature (FB) 1296 

—-Repeal of earlier enactment by later 
statute Repeal by implication of an earlier 
enactment is not to be favoured, especially 
when the earlier enactment dealt with a 
particular subject. But, if the later statute 
is so worded that the repeal flows from it 
as a necessary consequence, it is the duty 
of the Courts to give effect to it: (FB) 1296 

Jurisdiction— Civil Court— Suit for injunc 

fcion restraining Municipality from de- 
molishing building on ground that land 
under building is plaintiff’s land and not 
that of Municipality— Civil Court’s jurisdic 

tion is not barred 451a 

^ our fc s — Exclusion by special 
Iaw_ Powers of a tribunal of special juris- 
diction are circumscribed by the statute 
under which it is constituted— Such tribu- 
nal must act within its powers, and so long 
as it does so, its orders whether right or 
wrong, cannot be challenged except in the 
manner and to the extent prescribed in the 
statute, and Courts of ordinary jurisdiction 
cannot question them— But where, and in 
so far as, its aotions are in excess, or in 
contravention of the powers conferred on 
it, they are ultra vires and of no legal effect 
and obviously cannot have the same immu- 

* y p (FB) 401* 

1 5 ec Pfap r y Bni t» valued at amount less 
than Rs. 5000 decreed— Appeal to District 
Judge-Amount to be decreed beyond Dis- 
triot Judge s jurisdiction — He should not 
return appeal for presentation in High 
Court but should himself submit record to 
£i.igLi Court 286a 

Qbjeotion to, allowed — Dismissal of 
suit is illegal — Plaint should be returned 
lor presentation to proper Court 171c 

J Insurance company at Lahore appoint- 

mg certain person working at Meerut as 
its chief agent for Rajputana and Bundel- 

Q “ area — Appointment made at Lahore 
and all payments to be made at Lahore and 
au accounts to be rendered at Lahore — 
appointment subsequently cancelled— Suit 

1940 Indexes (Lah.)— 3 
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Jurisdiction 

by agent at Ajmer for damages for cancella- 
tion of appointment — Subsequent suit by 
Company at Lahore for recovery of certain 
amount due by agent— Lahore Court held 
had jurisdiction — S. 49, Contract Act, did 
not apply and suit could not be stayed 
under S. 151, Civil P. C. 85 

Lahore High Court Rules and Orders, 

Chap 12- L, Vol. I , R. 22 — Sale set aside 
at instance of judgment-debtor and in spite 
of opposition oi decree-holder — Liability 
for ‘auctioneer’s commission is on judgment- 
debtor and not on decree-holder 434 

Land Acquisition Act (1 of 1804), S. 18 

—Collector under S. 18 is not Court subor- 
dinate to High Court so as to be controlled 
under S. 115, Civil P. C. : 67 P R 1916 = 

^ / i? 1916 Lah 37=36 I C 213, OVER. 
RULED 2g9 

Landlord and tenant — Tenanoy-at-will 
and tenancy for fixed term — Difference 
explained 4106 

Tenant dispossessed by other para- 
mount title — Landlord cannot recover rent 
without restoring possession — But he is 
entitled to rent prior to dispossession by 
reason of S. 116, Evidence Act 3416 

-Attachment of private property of in- 
habitants of Delhi and its neighbourhood in 

1857 and 1858 and its subsequent release 

Nature of effect explained — Government had 
become full owner of attached property and 
could create tenancy on it — Tenancy in 
respect of this site held to be permanent 
and created by proclamation of 29th Sep- 
tember 1858 100a 

Permanent tenancy created by Gov- 
ernment in respect of land attached bv 
them in 1857 and 1858 in Delhi and its 
neighbourhood — Land subsequently re- 
leased to original owner— Original owner not 
objecting to transfers by tenant on footing 
that tenancy was permanent and continuing 

to receive rent at rate paid in past He is 

estopped from alleging that tenancy is 
tenanoy-at-will 100c 

Land tenure — Saunjhi tenure Jul- 

lunder city — Principle that saunjhidar can 
be removed only by proprietary body does 
not apply 356a 

Lease — Contract of — No date of delivery 
of possession fixed Contract cannot be 
specifically enforced 2256 

Letters Patent (Lahore), Cl. 10 — Mistake 

apparent on face of record can be corrected 
for first time in Letters Patent appeal: 204 
Limitation — Partition suit — Order for 
drawing up final decree passed — Judgment- 
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Limitation 

debtor disputing adequacy of stamped paper 
supplied by decree-holder — Decree-holder’s 
cause of action for execution should be 
taken as suspended during period taken by 
final decision in dispute relating to adequacy 
of stamped paper 337c 

Time- barred debt repaid after expiry 

of period of limitation — Debtor cannot sue 
to recover it — Same principle is recognised 
in Ss. 60 and 61, Contract Act (Obiter) 

166c 

Objection as to, cannot be waived — 

Even if waived can be taken up again by 
party or Court itself 75c 

Limitation Act ( 9 of 1908), S. 5 — Appeal 
in S. 5 means appeal that is to be instituted 
for the first time and not one which has al- 
ready been instituted but is amended later 
on owing to some defect in memorandum 
of appeal 3145 

S. 15 — Stay of execution — Execution 

not completely stayed by injunction or 
order — Only sale of particular house at- 
tached in execution stayed — Decree- holder 
cannot claim benefit of S. 15 as it is open 
to him to proceed against person and other 
properties of judgment-debtor 75a 

S. 18 — Suit by reversioner challenging 

mortgage on ground of want of consideration 
and necessity — Reversioner is not bound 
to disclose that mortgage property was 
gifted to him — Even attempt on his part 
to conceal factum of gift cannot bring case 
under S. 18 262c 

Ss. 19 and 20 — Payment by debtor 

with his endorsement on back of pronote 
without specification — Creditor appropriat- 
ing it towards principal — Period is extended 
both under Ss. 19 and 20 106 

S. 20 — Payment of sum larger than 

amount due as interest at the time of pay- 
ment — Part of payment must be presumed 
to have been made towards principal 513a 

S. 20 — Debtor making payment 

through his son — Son is authorized agent 
within the meaning of S. 20 5135 

* S ■ 20 — A borrowing certain sum as 

loan from B — Entry regarding loan made 
in B's bahi and thumb marked by A — 
Entry silent regarding interest — Before 
expiry of three. years A paying certain sum 
to B — Endorsement recording payment 
made in B's bahi thumb-marked by A 
without stating whether it was towards 
interest or part payment of principal — Pay- 
ment held must be taken to have been 
made in part payment of principal and was 
covered by S. 20 442 


I. R. 1940 Lahore 

Limitation Act 

S. 22 — Mortgage suit — Plaintiff im- 
pleading legal representatives after period 
of limitation — Suit is barred — It is im- 
material whether in adding party Court 
acts suo motu or on party’s application — 
Suit decreed against all defendants — Dis- 
missal of suit on appeal by such legal 
representatives held involved dismissal as 
against non. appealing defendants also:262a 

* *S. 23 and Art. 120 — "Continuing 

wrong” — Test for determination — En- 
croachment by joint owner by building 
chabutra on common land claiming it as his 
own is not continuing wrong — Suit for 
injunction is governed by Art. 120 and not 
by S. 23 (FB) 359 

Art. 11 and S. 22 — Transferee from 

successful objector not party to objection 
proceedings under O. 21, R. 58, Civil P. C. 
— Neither Art. 11 nor S. 22 applies to 
transferee 497a 

Art. 11-A — Art. 11-A applies only to 

suit by person dispossessed of property in 
delivery of possession in execution of decree 

349 

Arts. 83 and 116 — Major portion of 

sale consideration left with vendee for 
payment to vendor’s creditors — Default by 
vendee — Suit by vendor against vendee for 
damages for loss caused by default — Suit 
is governed by Art. 83 read with Art. 116 
— Time runs from date when vendor is 
actually damnified 3215 

Arts. 113 and lid — Specific perfor- 
mance — Art. 113 and not Art. 144 applies 

225a 

Art. 120 — Suit to establish right to in- 
herit deceased’s property even if moveable 
is governed by Art. 120 475e 

Art. 120 — Suit for declaration of plain- 
tiff’s Qocupancy rights — Plaintiff in posses- 
sion — Denial of his title can furnish fresh 
cause of action 154c 

Art. 139— After expiry of period of lease 

lessee continuing in possession without pay- 
ment of rent — Possession not shown to be 
with assent of lessor — Suit by lessor for 
possession beyond twelve years after expiry 
of lease is barred 410a 

Art. 145 — A depositary’s depositary is 

not contemplated in the Act 2545 

* Art. 169 — Expression " notice of 

appeal” means notice of date on which 
appeal i9 disposed of 49a 

* Art. 182 — Partition suit — Date of 

decree for purpose of Art. 182 is date on 
which order for drawing up final decree 



Limitation Act 

was passed and not when necessary stamp, 
sd paper was supplied 337a 

. 4 r .^‘ — Step-in-aid — Application 

in partition suit for preparation of formal 
decree- sheet on stamped paper supplied by 
decree holder is step. in-aid 3376 

Mahomedan Law— Dower— Husband can 

fix or increase dower at any time during 
continuance of marriage— For purposes of 
increasing dower declaration by husband is 
sufficient 104<z 

‘ Succession — Exclusion of murderer 
and descendants — Plaintiff proving crimi- 
nal conviction for murder — Burden shifts 
on defendant to rebut presumption arising 
out of conviction — Murder need not be 
proved by independent evidence 172e 
- -Succession Exclusion of murderer 
and' his descendants — Rule of exclusion 

applies even where life-estate intervenes 

Motive for murder is immaterial 172/ 

* Wakf — Land used as graveyard, sup- 
ported by revenue entries— Mere fact that 
in recent years it is not so used does nob 
deprive it of its character as wakf 119a 
-Wakf — Dedication by non- Muslim is 
not invalid 1196 

Will — Payment of debts of deceased 

takes precedence over legacies — Property 
in hands of legatee can be proceeded against 
for payment of debt even if other property 
of deceased is sufficient to pay debt 348 

Master and Servant — Declaratory suit 

Managing director removed by company 
by resolution — Suit for declaration that he 
is still managing director — Resolutions 
found ultra vires — Plaintiff is entitled to 
declaration — Fact that company might 
remove him by valid resolution subse- 
quently is no ground for refusing deolara- 

*° D -m , 243c 

illegal removal from service of em- 
ployee of District Board — Civil Court has 
no jurisdiction to entertain suit for damages 

71 

Maxim — Of two equally innocent or equally 
guilty persons law favours one who is in 
actual possession 269^ 

Minor -Decree against — Gross negligence 
of guardian proved — Decree must be set 

a8lde _ 205c 

‘ Decree against— Execution sale— Sale 
confirmed — Suit by minor challenging 
mortgage— Rights of bona fide auction-pur- 
chaser being not affected, sale held could 
not be set aside 80a 

— Alienation for maintenance by mother 
guardian though void ab initio minor 
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Minor 

cannot recover his share without restoring 
benefit derived by him under the alienation 

806 

Mortgage — Simple — Characteristics of 
simple mortgage stated — Personal obliga- 
tion to repay is implicit in simple mortgage 

TT . t 4866 

Usufructuary mortgage — Principal 
characteristics stated — Mortgagee in pos- 
session to enjoy usufruct in lieu of interest 
— Mortgagee to retain possession until 
mortgagor chose to redeem by paying prin- 
cipal— Mortgage is usufructuary: (FB) 4016 
Usufructuary — Interest of usufruc- 
tuary mortgagee is not debt within ordi- 
nary meaning of the word (FB) 401c 

Suit on — Interest for period from date 
of suit to date of redemption should be at 
rate fixed in mortgage deed 3336 

Equitable mortgage — Registration — 

If writing itself constitutes bargain between 
parties, it requires registration — If it is 
merely evidence of completed transaction 

it does nob — Question is one of fact 

Writing held required registration 285a 

Subrogation — Mortgage by J to S 

Property sold by J to M and M mortgag- 
ing it to B and then selling to R — In suit 
by S on his mortgage R making certain 
payment in discharge of S's mortgage — • 
Suit by B on his mortgage — R held subro- 
gated to rights of S and property could be 
sold in execution of B's decree subject to 
R's charge 247 

Mutation — A mere entry in the mutation 
register will not give any title 421 c 

Value of — The mutation in favour of 

a person is not conclusive evidence of the 
transfer of the land to him 311a 

Negotiable Instruments Act (26 of 1881), 

S. 22 — Instruments written in oriental 
languages will be governed by local usage 
— Admission in plaint that hundi fell due 
on certain date in accordance with local 

usage — Operation of S. 22 is excluded 

Three days of grace cannot be added 14 

S . 87 — Suit by creditor to recover 

debt — Alteration found to have been made 
by creditor in entry relating to repayment 

— Suit should not be dismissed in tofco: 2286 
Ownership — Evidence of — A process 
server s report of the giving of possession 
to a party is the clearest evidence of an act 
of ownership 3126 

— - — Evidence of — Plan to Municipal Com- 
mittee for building put in and sanctioned 
It is evidence of a claim to ownership 
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Penal Code 


Ownership 

but nob of ownership or even of possession 
of the property 312c 

Proof of — The mere fact that a person 

has a right of collecting dharat in the 
marketplace is not sufficient proof that he 
is the owner of the whole market place: 307 
Pakka artia — Relation between consti- 
tuent and his pakka artia is nob that of 
principal and agent — Suit by constituent 
for accounts does not lie against pakka 
artia 195 

Pardanashin lady — Gift by pardanashin 
lady — Donee must prove that donor had 
independent advice and that she understood 
deed 515c 

Meaning explained 515 d 

Gift — Person deposing to her dispos- 
ing state of mind should be sure of her 
identity 515 e 

Partnership Act (9 of 1932), S. 68 — 
Joint Hindu family firm — Registration per 
se does not destroy its character 4256 
Penal Code (45 of 1860), Ss. 40 and 41 
— Special law — Meaning stated: (FB) 129i 

* 5. 64 — Various sentences of impri- 

sonment in default of fine awarded in sepa- 
rate trials — Sentences cannot be made to 
run concurrently 388 

* 5. 76 — Convict warder beating and 

torturing convicts under orders of superior 
officer cannot plead defence of S. 76 210/ 

* 5. 141, Fourth — Two parties fight- 

ing for land — Question whether land 
belonged to one party or other in doubt — 
S. 141 applies 523 

5. 182 — Mere withholding of infor- 
mation is nob punishable 156 

* 5. 205 — Security bond lodged for 

purpose of succession certificate is not act 
in suit . 514 

* 5. 224 — Accused arrested for offence 

committed in State escaping in British 
India while in custody of State police — He 
cannot be convicted under S. 224 44 

5s. 300 and 302 — Accused confessing 

offence under S. 302 — Onus is on him to 
show that he comes under exceptions to 
Section 300 157a 

5. 302 — Cold-blooded and brutal 

murder — Appropriate sentence is one of 
death — Fact that his co- accused’s sentence 
of death was commuted by Executive Gov- 


killing deceased — S. 34 applies — Accused 
is guilty of murder 485 

Ss. 302, 149 and 34 — Offence com- 
mitted by one member of unlawful as- 
sembly in prosecution of common object — 
Individual intention is immaterial — Inten- 
tion to be considered in cases governed by 
S. 34 of the Code 536 

— — S. 325 — Beating and torture of con- 
victs by jail officer resulting in death of 
some of convicts — Jail officer was sentenced 
to seven years’ rigorous imprisonment: 210 e 
Ss. 411 and 414 — A admitting com- 
mission of theft — While pleading guilty 
before charge A stating that he sold pro- 
perty to B without disclosing it to be stolen 
Joint trial of both and conviction under 
S. 411 is not justified — Proper course 
stated ' 319 

5. 415 — Deception is one element of 

cheating — There is no cheating unless de- 
ception induces person deceived to part 
with any property or to do or omit to do 
anything that he would nob do or omit to 
do but for such deception — Issue of post- 
dated cheque with knowledge that drawer 
had no funds in Bank held did not amount 
to cheating — It is purely civil wrong 93 

Ss. 460 and 302 —Person causing death 

at the time of committing lurking house- 
trespass by night — He does not escape 
being tried under S. 302 or S. 304 2816 

Pensions Act (23 of 1871), S. 11 — 
“Pension” implies periodical payments of 
money — Jagir is not pension 492c 

Plaint — Amendment, — Plaint describing 
plaintiffs as “ joint Hindu family partner- 
ship business Atma Ram, Seva Ram, etc. ” 
— Amendment by way of transposition 
of description of individual plaintiff from 
beginning of heading to end held could be 
allowed as it was merely case of misdes- 
cription 256c 

Amendment — Joint Hindu family 

partnership — Pronote executed in favour 
of one member only — Sait by all members 
jointly — Amendment striking off names of 
members except one in whose favour pro- 
note was executed and treating suit as insti- 
tuted by him held could be allowed 256/ 
Pleadings — Amendment — Prior mortgage 
redeemed by purchaser of equity of redemp- 


ernment is no consideration for not passing 
death sentenoe 494 

5s. 302 and 34 — Shooting in revenge 

for insult — Accused m^jlp^r of ehoota^g 
party of three firing hut hitting npne, 
opponents — EWPrnmpftiionfe firm 






tion — Suit by subsequent mortgagee for 
redemption of prior mortgage — Amendment 
df*plaint so as to turn it into suit for pos- 
session should be allowed 2016 

Suit on mortgage — Plea by mortgagor 
consideration for mortgage was not in 
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Pleadings 

cash but consisted of bahi accounts does 
not amount to plea of want of consideration 

_ 197 
Possessory suit — Onus — Suit for posses- 
sion on basis of title — Where the plaintiff 
is not in possession of the property claimed 
by him the onus of showing a good title is 
on him 311c 

Practice — Procedure — Counsel coming 
from outside to appear in case — Magistrate 
should give to case whole day or more at 
time 527 d 

— - — New plea — Limitation — Appeal — Plea 
raised in trial Court and given up cannot 
be reagitated in appeal — Nor can further 
evidence be allowed 475/ 

— - — Evidence — Party agreeing to evidence 
being relied on in trial Court — He is estop- 
ped from disputing its correctness in appeal 

3086 

New plea — Point of law can be raised 

for first time in appeal if same can be 
determined from material on record 252a 

Suit by trustee on behalf of institution 

and other trustees premature when insti- 
tuted — Suit ceasing to be premature in 
appeal — Discretion of decreeing suit should 
be exercised in favour of institution 194 

Expunging remarks from judgment — 

Judge when commenting on conduct of 
parties and others should use sober and res- 
trained language — Unnecessary and harm- 
ful remark expunged (SB) 82a 

Adjourment — Period depends on cir- 
cumstances of individual case — If long 
period is required coBts should be given to 
other party 266 

Futile declaration of right will not be 

granted 

Precedent — Privy Council — Even the 
obiter dicta of the Privy Council are enti- 
tled to the greatest respect ( Per Abdul 
Rashid J. in Order of Reference) 

(FB) 129a 

Principal and Agent — Suit for accounts 
against agent should be filed at place where 
agent works 171a 

Promissory Note— Suit on — Defendant 
denying execution and thumbmark not 
proved to be his — No proof of loan can be 
allowed aliunde 329c 

Provincial Insolvency Act (5 of 1920) , 
8. 4 — Insolvency Court has wide powers to 
try questions of title, priority, etc. — If it 
Uses its discretion in the matter High Court 
^ill not interfere — Fact that party is de- 
prived of right of first appeal to High Court 
is immaterial 


Provincial Insolvency Act 

Ss. 4, S3 — If former transfer by insol- 
vent is void subsequent transfers are also 
void 1246 

— Ss. 4, 54, 75 — No second appeal lies 

against decision under S. 54 — It can be 
treated a3 revision 6a 

S. 6 (b ) — Transfer of interest in im- 
movable property is not itself act of insol- 
vency — Debtor raising money by mortgage 
for business — No intention to defeat credi- 
tors proved — Subsequent loss of money 
raised cannot convert transaction into act of 
insolvency 496 

* Ss. 9 and 7 9, Rules under S. 79 fram- 

ed by Lahore High Court , R. 3 — Joint 
Hindu trading firm a3 such cannot be 
adjudicated insolvent 462a 

Ss. 9 and 79, Rules under S. 79 framed 

by Lahore High Court, R. 3 — Petition for 
adjudication as insolvent joint Hindu family 
firm — Names of proprietors given in head- 
ing and body of petition — Petition held 
should be allowed to be amended by cor- 
recting heading and prayer 4626 

S. 9 — ‘Debt’ — Claim by Government 

against employee of Post Office in respect of 
sum embezzled by him — Amount claimed 
is not debt 273 

' S.16 — In absence ofifinding that peti- 
tioning creditor is not proceeding with due 
diligence order of substitution cannot be 
made 470 

Ss. 33, 34 and 44 — Person purchasing 

shares of company making certain payment 
on allotment and call — Purchaser adjudged 
insolvent and unconditionally discharged — 
Subsequent liquidation of company — 
Balance of money due upon shares held 
irrecoverable in liquidation 304a 

S. 33 — Insolvency Court can alone 

decide whether debt can be fairly estimated 
or not 3046 

S. 37 — Order of discharge is not equi- 
valent to annulment of adjudication 304c 

Ss. 51 and 52 — Execution sale confirm 

ed — Judgment-debtor being in meantime 
adjudged insolvent sale proceeds sent to 
High Court and not paid to decree- holder 
— No proceedings having been taken under 
Ss. 51 and 52 decree-holder held entitled 
to sale proceeds 37 

Provincial Small Cause Courts Act (9 
of 1887), S. 25 — Omission to decide point 
of local jurisdiction is material irregularity 

13 


Sch. 2, Art. 35 ( ii ) — Suit for recovery 

of sum of more than Bs. 100 as price of 
124tr ‘ trees unlawfully cut by idefendant from 

~ j • - * 
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Provincial Small Cause Courts Act 

plaintiff’s land — Such suit falls under Art. 
35 (ii) — Appeal lies to District Judge 66 

Punjab Alienation of Land Act (13 of 
1900), S. 2 ( 3) — Onus to prove that land 
is agricultural is on judgment-debtor: 438a 

S. 2(3) — Land situated near abadi 

within Municipal limits — Adjacent land 
used for building sites — Land not cultivated 
for long time — Presumption is that land 
has ceased to be agricultural 4385 

5. 2 ( 3 ) — Land continuously used for 

brick-kiln from long time does not fall 
within definition of land in S. 2 (3) 1265 

Ss. 3, 14: — Benami purchase of land 

by non- agriculturist from statutory agri- 
culturist, ostensible purchaser being statu- 
tory agriculturist — Collaterals of vendor 
cannot challenge sale 47 

S. 10 — Equitable mortgage by 

non- agriculturist in favour of another non- 
agriculturist — Mortgagor subsequently 
transferring his ownership of that land to 
agriculturist — Mortgagee is not deprived 
of his right to execute his decree by sale 

(FB) 3705 

S. 16 — S. 16 applies only where liabi- 
lity of land to be sold is not already deter- 
mined by decree itself (Per Bhide J.) 

(FB) 370c 

* S. 16 — Land belonging to member of 

notified tribe cannot be sold even if decree 
on mortgage has been previously passed 

against him 126a 

S. 21A — Revision lies from order 

under S. 21A 336a 

S. 21A (5) — Court has power under 

S. 21A (5) to remand case 3365 

Punjab Court of Wards Act (2 of 1903), 
S. 31 f 2 ) — Memorandum signed by Deputy 
Commissioner informing claimant that his 
claim is admitted to certain amount, amounts 
to certificate 16 

S. 32 — Modification of order — Award- 
ing additional and future interest amounts 
to modification of order 512 

Punjab Courts Act (6 of 1918), S. 41 (3) 
— Application for grant of certificate dis- 
missed by District Judge — On revision to 
High Court case remanded to District Judge 
for re- hearing and re-decision of application 
for grant of certificate under S. 41 (3) — 
Certificate ulimately granted — Total period 
to be excluded stated 109a 

Punjab Debtors* Protection Act (2 of 
1936), S- 9 — Person governed by custom 
can avail himself of protection under S. 9 
whether he is agriculturist or not — 


Punjab Debtors’ Protection Act 
Words of the Section should be interpreted 
in their plain grammatical sense 27 a 

S. 9 — Loan cannot be considered as 

synonymous with ‘debt’ — Discussion on 
ground of judgment-debtor’s or decree- 
holder’s profession is out of place 275 

S. 9 — Khatris of Jhang district 

follow custom — Ancestral property in hands 
of subsequent holder is protected 27c 

S. 9 — There must be express charge 

on ancestral land before it can be sold — 
Attachment is not sufficient as it is not 
charge 45 

S. 9 — Act coming into force before 

record is sent to Collector to arrange lease 
of judgment-debtor’s land — Land cannot be 
alienated even if attachment was before 
Act 4c 

Punjab Excise Act (1 of 1914), S. 61 (1) 
(a) — Unlawful possession of liquor — 
Several persons cannot be tried of being 
collectively responsible for the possession 
of liquor under S. 61 (1) (a) unless each 
individual’s possesison of any liquor is 
proved 36 

Punjab Land Revenue Act (17 of 1887), 
S. 44 — Mutation carries presumption of 
truth — Entries in mutation proceedings are 
admissible per se — Officials making them 
need not be produced 118a 

• Ss. 115 and 158 — Collector disallow- 

ing partition in exercise of discretion under 
S. 115 — Civil Court has no jurisdiction to 
go into the matter 428a 

-S. 115 — Revenue Officer can disallow 

partition of part of land which is included 
in application for partition 4285 

Punjab Municipal Act (3 of 1911), Ss. 3 
(13) (a) and (b) and 175 — Municipal 
Committee leasing portion of public street 
and allowing lessee to build chabutra there- 
on — Site under chabutra ceases to be por- 
tion of public street — Municipal Committee 
cannot issue notice under S. 175 for demol- 
ishing chabutra 261 

S. 49 — Sanction to build given by 

municipality suspended after supersession 
of municipality under S. 238, Punjab Muni- 
cipal Act — Notice of suit by owner addres- 
sed to Secretary of State for India in 
Council through Deputy Commissioner held 
valid 4515 

Ss. 61 (l) (c) and 86 — Tax demanded 

under S. 61 (1) (c) from person who is not 
owner, but hirer of motor lorries is ultra 
vires of Committee — Suit by such person 
for perpetual injunction restraining Com- 
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Punjab Municipal Act 

mittee from recovering such tax is enter- 
tainable by oivil Court : 16 Lah 529= A I B 
1935 Lah 970=159 I C 1059 , OVER. 
RULED (FB) 377a 

“ 61 (l) (c) — Hirer of motor lorries 

is not owner — Mere fact that lorry displays 
board of certain company does not neces- 
sarily show that company is owner thereof 

(FB) 3776 

— S. 195 — Building erected without sanc- 
tion but no encroachment made on Muni- 
cipal land and no rules of hygiene or sanita- 
tion broken — Power of demolition should 
not be used 185 

S. 232 — Once resolution or order of 

Committee is acted upon, it cannot be 
subsequently suspended 451d 

Punjab Pre-emption Act ( 1 of 1913 ) , 
S. 15 Man owning small plot unassessed 
to revenue, uncultivated and destined to be 
building site is not one of 'owners of the 
estate’ 344 

- — — S, 15 (b ) — Sale of muqarridari rights 
in joint lands — S. 15 (b) does not apply 

17a 

S. 15 (b ) — Sale of muqarridari rights 

in land — Right of pre-emption cannot be 
claimed ' 175 

S. 15 (c) — Land recorded in revenue 

papers in name of head of Hindu joint 
family — Member of family whose name 
does not appear in revenue record is owner 
and can pre-empt 340 

Punjab Relief of Indebtedness Act (7 of 

1934s) , Ss. 5 and 6 — Transaction in 1914 

S8. 5 and 6 have effect of amending S. 2 
(3) (a). Usurious Loans Aot, and apply to 
suits instituted after commencement of 
Punjab Relief of Indebtedness Act 275a 

S. 7— Definition of “debt” in S. 7 is 

not exhaustive — Usufructuary mortgage 
does not create debt within meaning of 
S. 7 (1)— Nor is usufruotuary mortgagor 
debtor within meaning of S. 7 (2) 

, (FB) 401c 

S. 7 (2 ) — Last paragraph of S. 7 (2) 

does not refer to adjudication by Board as 
to whether transaction entered into by 
debtor is 'debt” — It makes Board final 
judge as to whether a person possesses 
qualifications required under section 

(FB) 401/ 

— Ss. 9 and 26 — Incompetenoy or other- 
wise of application under S. 9 does not 

aflfeot question of extension of limitation 
turier 8 26 447 

{t 13 ( 2 ) — Jurisdiction of Board is 
4 united to dealing with “debts” under Act— 


Punjab Relief of Indebtedness Act 

Usufructuary mortgage— Order by Board 
treating amount secured as “debt” and 
declaring it to have been discharged under 
S. 13 (2) is ultra vires — Civil Court can 
question validity of order (FB) 401/t 

20 (3 ) — Execution of decree ob- 
tained before certification is not barred by 
section 20 (3) 453 

-^-5. 21 (c) — S. 21 (c) has no appli- 
cability to suits relating to transaction which 
does not create “debt” as defined in Act 

tj . . e . f . „ a (FB) 4010 

Punjab Sikh Gurdwaras Act (8 of 1925), 

<5— -Dismissal in default of petition under 
S. 5 is not tantamount to declaration as to 
rights of Gurdwara 154 a , 

Ss. 12,7 , 10 and 14 (l) — Tribunal 
under S. 12 is set up to decide claims made 
in accordance with provisions of Act and 
not merely matters arising in petitions 
under S. 14 (1) Tribunal bas jurisdiction 
to decide claim under S. 7 as it is made 
under the Act and also because that claim 
would be before tribunal in petition filed 
under S. 10 ^ 266c 

S.25-A — Suit for possession of "right 
of way”— S. 25- A does not apply as “right 
of way” being incorporeal right is incapable 
of being possessed — Remedy lies in civil 

Courfe 250a 

Ss* 25- A f 10 and 7 — Compromise 
decree under S. 10— Decree with regard to 
property included in compromise petition 
but not in notification under S. 7 is invalid 
—Suit in respect of that property does not 
lie under S. 25- A — Remedy is by way of 
regular suit on basis of registered compro- 
mise deed 2506 

S. 32 Only those claims should be 

referred to tribunal for which prescribed 
period of limitation has not yet expired 

o _ 1546 

S. 99 S. 99 is directory and not 

mandatory— Notice under S. 99 not issued 
to members — All members present at meet- 
ing— President authorized to file suit— S. 99 
held sufficiently complied with 2666 

Punjab Tenancy Act (16 of 1887), S. 60 A 
— Notice under S. 45 by subsequent mort- 
gagee to prior mortgagee — Prior mortgagee's 
suit in revenue Court to contest notice of 
ejectment dismissed— Suit in civil Court 
for possession is barred 3 83 

■ Ss 59 (3) and 60 — Alienation by 
widow of occupancy tenancy is void even if 
made in favour of landlord — Reversioners 
can get suob alienation declared void inde- 
pendently of question of valid necessity : 
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Punjab Tenancy Act 

44 P R 1917=A I R 1917 Lah 408=39 
I C 163; 37 P L R 403= A I R 1936 Lah 
70=155 I C 836 and AIR 1930 Lah 942 
=130 I C 517, OVERRULED : (FB) 364a 

*S. 59 (3) — Restriction on widow’s 

power of alienation is really in interest of 
reversioners and not of landlord: (FB) 364c 

S. CO — Suit to avoid alienation — Limi- 
tation runs from date of alienation ( Obiter) 

(FB) 3646 

S. 77 — Civil suit is barred only if 

relationship of landlord and tenant is ad- 
mitted but nature of tenure is disputed 

154 d 

Receiver — Ample property of judgment- 
debtor available for satisfaction of decree 
— Receiver should not be appointed — Re- 
ceiver cannot be appointed when execution 
proceedings are to be transferred to Collec- 
tor 345c 

* Registration Act (16 of 1908), Ss. 17 
and 49 — Unregistered simple mortgage 
bond is admissible to obtain money decree 

486c 

S. 17 — Decree referring to award on 

basis of which it was passed — Terms of 
award must be deemed to be embodied in 
decree — Award is exempt from registration 
and is admissible in evidence to understand 
decree 107a 

S. 17 (l) (b) — Document merely con- 
taining list of documents deposited with 
mortgagee — Mere fact that it is stated in 
heading of list that property was encum- 
bered will not make document registrable 

166c 

S. 17 (l) (b ) — Contract of guarantee 

on behalf of certain persons that they 
would be liable if mortgagor failed to pay 
his debt — Document merely reciting that 
mortgage took place between debtor and 
creditor — Document is not registrable: 166/ 

S. 17 (l) (b) — Different mortgage 

deeds between same parties each relating 
to separate plot of land and securing 
amount below Rs. 100 — Each deed contain- 
ing concluding clause that mortgagor would 
redeem his land when he would pay up 
entire money on other mortgage deeds — 
Clause held did not turn each deed into one 
requiring registration 98 

* S. 17 (l) (d) — Lease for one year 

certain with option to landlord to permit 
tenants to continue to live thereafter — 
Registration is not necessary 409 

S. 17 (2) (xi ) — Receipt reciting that 

balance of mortgage money had been paid 


Registration Act 

and possession restored to mortgagor — 
Receipt must be registered 68 

Res judicata — Execution proceedings — 
The principle of res judicata constructively 
applies to execution proceedings 394 d 

Declaratory decree in favour of rever- 
sioner that alienations by widow of last 
male holder do not bind him raises pre- 
sumption that decree-holder had locus 
standi — Decision operates as res judicata 
on point of locus standi as heir 1726 

Interests of member of joint Hindu 
family represented by manager of his branch 
— Decision in suit is binding on that 
member 1206 

Failure of judgment-debtor to raise 

plea based on S. 9 of Punjab Debtors’ 
Protection Act in application based on per- 
sonal claim to attached property does not 
debar him from raising it subsequently: 27 d 

Execution proceedings — Different 

objection can be raised at different stage 

27* 

Question never raised or decided is 

not res judicata 27/ 

™ Constructive — Principles of construc- 
tive res judicata apply in execution pro- 
ceedings 7 c 

Suit by decree-holder against father 

and son for declaration that son had saleable 
interest in A, B and C properties — Suit 
dismissed as against son in respect of all 
properties and against father in respect of 
B and C — Suit as regards A allowed to be 
proceeded against father only — Decision 
not appealed against — Decision held not 
liable to attack on appeal from decree re- 
lating to other matters which had been 
left undecided la 

Review — Review of order is competent 

276a 

Riparian rights — Proprietors of certain 
patti having right to irrigate their land 
from certain kuhl — Right in abeyance 
partly owing to subsidence of channel bed 
and partly owing to their non- contribution 
towards expenses — Level of water subse- 
quently raised — Proprietors held could not 
be prevented from exercising their right 

3986 

Second appeal — New plea — A plea - 

not taken in the Court below or not even 
raised in the grounds of appeal cannot be 
allowed to be taken up in second appeal 

291a 

Lower Appellate Court misreading 

evidence and holding that admission had 



Second Appeal 

been made whereas in fact no suoh admia- 
aion had been made— Second appeal lies 

SpeoMo Relief Act (1 of 1877), S^ll 

and 66 Contract between company and 
member — Member appointed managing 
director illegally removed— Suit by manag. 
ing director for injunction restraining com- 
pany from preventing him from discharging 
his duties Specific relief in shape of in junc- 
tion cannot be granted — Damages held to 
be adequate relief 2 43 d 

~—S. 42 — Declaratory decree in favour 
°f female that alienation by widow of last 
male holder is not binding on her as rever- 
sioner— Inference that decree-holder must 
necessarily be next person entitled to suc- 
ceed does not follow ^72 a 

. — Municipal Committee impos- 

ing illegal tax commits breach of obligation 
Aggrieved person can sue for injunction 
restraining Committee from imposing and 
collecting such tax (FB) 377c 

S. 66 Person objecting to tax impos- 

ndfir S fil f~\ mr • • . 
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— Wjwwuiug uu UttA iUiUUb- 

ed under S. 61 (1) ( c ), Punjab Municipal 
Act on ground that it was ultra vires— He 
can be granted perpetual injunction under 
b. 56, Specific Relief Act, as be cannot be 
said to have equally efficacious relief under 
Punjab Municipal Act (FB) 377 d 

-—•5. 66 (j) — Injunction cannot be grant- 
ed if party seeking it has acted dishonestly 
with other party gg 

Stamp Act (2 of 1899), Ss. 17, 29 and 48 
--Duty and penalty are debts due to 
Crown from person liable to pay same— 
-They can be recovered from his estate in 

hands of legal representatives (SB) 3156 

. ~^ s - 35* 40 and 48 — Document insuffi- 

ciently stamped — Person not originally 
bound to bear stamp duty wishing to have 

document admitted in evidence in Court 

He cannot be compelled to pay duty — Pay- 
ment is left to his choice (SB) 315a 

7 64 — For oonviotion under S. 64 

intent to defraud must be proved 274c 

Succession Act (39 of 1925 ) , S. 106 — 
Construction— Word "lapse”— To prevent 
legaoy from lapsing testator must clearly 
exclude lapse and indicate who is to take 
m case of legatee dying in his lifetime: 318 

l 214 — Mortgage — Suit by mortgagee 

or recovery of amount due by sale of 
mortgaged property— Succession certificate 
wnot neoessary (Obiter) (FB) 401d 

299 — Order oalling upon an exe- 
Indexes (Lah.)— 4 
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Succession Act 

appea/ 0 fUrD ' Sh fr69h seourit y ia subject to 

Tort-Damages-Wrongful attachment!! 

Attachment bona fide and on sufficient 
^rounds — Even nominal damages oannot 
be awarded _ Principle of injuria sine 
damnum does not apply 216 

-—Slander of title-Bona fide attachment 
withdrawn at early stage-Special damage 
must be proved 2 l c 

Trade name — Trade name of particular 
hrm gaming reputation and publicity _ 
Another person entering trade under same 
or similar name thereby causing confusion 
and irreparable harm _ Court can restrain 
him from trading under such name by 
granting injunction gg^ 

Transfer of Property Act (4 of 1882) 

Applicability to Punjab— The Act is not in 
force in the Punjab but the principle of 
the Act can alone be held to be applicable 
m this province 2916 

——s 3 (as amended in 1929 )— Transfer 
of Property Act doea not apply to Punjab 

— b. 3 as amended in 1929 therefore doea 
not affect that Province 269e 

S. 41 — Principle applies to mortgages 

0 ,, „ , 269c 

41 — Husband, wife and son 

executing mortgage of two houses— Regis- 
tration only in name of husband Wife 

allowing husband to represent himself as 
ostensible owner of house belonging to her 
— S. 41 applies 2526 

S. 63 — Creditor occupying position of 

defendant — Six years time limit to chal- 
lenge transfer does not affect his defence 

* _ 198a 

o. 63 — Bona fide transferee even 

from fraudulent transferee is protected 

-S. 66 — Principle can be applied to 
auction, purchaser buying in good faith 

0 a 291c 

S. 68 — Applicability to Punjab 

Definitions of mortgages in Act are accept, 
ed in Punjab (FB) 401a 

Ss. 60 and 92— Subsequent mortgagee 

given right to redeem prior mortgage 

Equity of redemption transferred to another 
person and prior mortgage redeemed by 
him — Suit by subsequent mortgagee for 
redemption of prior mortgage held did not 
lie and S. 92 was inapplicable 201a 

-Ss. 63 and 63 A — Mortgage with pos- 
session — Improvements made by mortgagee 
yielding rent— Mortgagee can claim cost of 
improvement with interest but mortgagor 
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must be given credit for rents received by 
mortgagee even if no condition to that 
effect ia inserted in mortgage deed 199 
S. 76 (b) — Mortgagor takiDg mort- 
gaged property on lease from mortgagee — 
Mortgage deed distinctly providing for 
payment of interest and further providing 
that rent would be credited towards interest 
and balance of interest would be recoverable 
as such — Mortgagor making default in pay- 
ment of rent and right to recover it becom- 
ing time- barred — Principle of S. 76 (b) 
held would nob apply and mortgagee would 
not be disentitled to recover interest: 333a 
S. 78 — Negligence — Mortgagee allow- 
ing mortgagor to remain in possession as 
tenant — Held no negligence 308a 

S. 78 — Negleot is to be determined 

in every case on its own facts — Prior mort- 
gagee held guilty of gross neglect and there- 
fore postponed to subsequent mortgagee 

2696 

S. 82 — S. 82 does not restrict decree- 

holder’s right t:> execute against any parti- 
cular judgment-debtor (Per Blacker J., in 
Order of Reference ) (FB) 370a 

* S. 92 — Eevery subsequent mortgagee 

paying off previous mortgagee succeeds to 
right of priority held by previous mortgagee 

269a 

S. 128 — Donor executing pronote in 

plaintiff’s favour and subject to its payment 
gifting his entire property to defendants — 
Defendants cannot retain benefit and repu- 
diate burden 2856 


Usurious Loans Act ( 10 of 1916) t S. 3 — 

Whether bargain is fair or unfair — Test 
stated 2756 

Yendor and Purchaser — Major portion of 
consideration left with vendees who under- 
took to pay various creditors of vendor — 
On default vendees held liable to indemnify 
vendor for loss occasioned by default: 321a 
Vendee of property subject to mort- 
gage undertaking to pay off mortgagee from 
amount of purchase money left with him — 
On vendee’s default vendor doing nothing 
to mitigate damages — Vendor cannot re- 
cover full amount of loss sustained 321c 
Will — Construction — Will held conferred 
absolute estate on testator’s brother’s widow 

237a 

Absolute estate given to legatee — Gift 

over to take effect after death of legatee is 
void and does nob cub down absolute estate 

2376 

Words and Phrases— Word ‘kuhi’ means 
artificial watercourse 398a 

Word "upto” may or may not include 

last day 7a 

* Workmen’s Compensation Act (8 of 
1923), S. 10 — Workman after accident 
re-employed by same employer on same 
pay — This is sufficient cause for extending 
limitation ' 2276 

S. 30 — "Substantial question of law" 

— The question whether there is sufficient 
cause for extension of limitation to enable 
the application for compensation to be heard 
on the merits is substantial question of law 

227a 


CASES OVERRULED & REVERSED 

IN 

A. 1. R. 1940 LAHORE 


Allah Ditta v. Mt. Bakina Bibl, (1928) 29 Cr L J 
687 = 10 A I Cr R 490 = A I R 1928 Lah 853 
=110 I C 239 

Biehan Devi Mt. v. Jagat Blngh, (1937) 89 P L R 
691 = A I R 1937 Lah 853= 173 I O 277 
HargoblDd v. Gurdae Mai, (1936) 37 P L R 403 = 
AIR 1936 Lah 70 = 155 I O 836 
Nanbahar Hussain Bhah v. Municipal Committee, 
Batala, (1935) 36 P L R 801 = 16 Lah 529 = 
AIR 1935 Lah 970 = 159 I C 1059 
Roda v. Autar Bingh, (1938) 40 P L R 923 = 40 
Cr L J 380 = A I R 1938 Lah 839 = 180 
I C 501 

Beoy. of State v. Jivan Bakheb, (1916) 67 P R 

1916 = 78 P L R 1917 = 180 P W R 1916 = 
AIR 1916 Lah 37 = 36 I C 213 

Thakur Singh v. Biharl Lai, (1917) 44 P R 1917 
= 61 P L R 1917 = 1 P W R 1917 = A I R 

1917 Lah 408 = 39 I 0 163 

Thando, Mt. v. Hasbm Ali,(1930) AIR 1930 Lah 
942 = 180 I C 517 


Overruled in A I R 1940 Lah 449. 

Reversed In A I R 1940 P C 70. 
Overruled in A I R 1940 Lah 364 (F B). 
Overruled in A I R 1940 Lah 877 (F B). 

Overruled In A I R 1940 Lah 460. 

Overruled in A I R 1940 Lah 299. 

Overruled in A I R 1940 Lah 364 (F B). 

Overruled In A I R 1940 Lah 364 (F B). 
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A. I. R. 1940 Lahore 1 

Tek Chand and Dalip Singh JJ. 


Sain Dass Chawla — Plaintiff 

Appellant. 


v. 


Baba Ujagar Singh and another 

Defendants — Respondents. 

First Appeal No. 357 of 1938, Decided 
on 13th June 1939, from decree of Sub- 
Judge, First Class, Rawalpindi, D/- 11th 
July 1938. 


(a) Res judicata — Suit by decree-holder 
against father and son for declaration that son 
had saleable interest in A, B and G properties— 
Suit dismissed as against son in respect of all 
properties and against father in respect of B 
and 0 — Suit as regards A allowed to be pro- 
ceeded against father only — Decision not ap- 
pealed against — Decision held not liable to 
attack on appeal from decree relating to other 
matters which had been left undecided. 

A decree-holder instituted a suit under O. 21, 
R. 63, Civil P. 0., against father and son for a 
declaration that the son had a saleable interest in 
A, B and 0 properties and that all the three pro- 
perties were liable to attachment. The suit was 
dismissed as against the son in respect of all the 
properties and against the father in respect of B 
and 0 properties. It was held however that suit as 
regards A could proceed against the father only. No 
appeal was filed against this decision : 


. Held, that the decision was' clearly a final ad- 
judication between the parties ’relating to these 
matters and was therefore a “decree” as defined in 
Sec. 2, cl. (2), Civil P. C. An appeal from this 
decree lay under Sec. 96 of the Code but no such 
appeal was filed within the period of limitation 
prescribed by law and therefore the decree had be- 
come final and was not liable to attack, on appeal 
from the decree relating to other matters which 
nad been left undecided. [P 3 C 1] 

Held fuTther that &a the suit was a composite 
elating to different subject-matters in which 

fans* * r ? UefB were claimed against the two de- 
wants, it was therefore competent to the Court 

ix»«S 1<le the di8 P ufc e relating to the various pro- 
separately : 16 P R 1913 r Disling. 

1«0L/1 &2 '■ CP30i:i 


(b) Practice — Futile declaration of right will 
not be granted. 

A Court will not grant a declaration of right 
which would be stamped with something in the 
nature of futility : A I R 1916 P C 117, Bel. on. 

, « . , [P3C2] 

Mela Ram and Nand Lai Saluja — 

for Appellant, 
ij. ±v. oawhney and Gurbachan Singh, 
and Shamair Chand — for Bespon - 
dents 2 and 1 respectively . 

Tek Chand J. — The appellant, Sain Das 
Chawla, obtained a money decree against 
Tikka Sant Singh, son of Baba Ujagar 
Singh Bedi, from the Court of the Senior 
Subordinate Judge, Rawalpindi, on 20th 
November 1933. In execution of the decree, 
he attached a bungalow known as “Cosy- 
nook” at Murree, and one-fourth share in 
sarai Baba Khem Singh and in the building 
known as Damdama Sahib at Rawalpindi. 
Baba Ujagar Singh objected to the attach- 
ment, alleging that the attached properties 
belonged to him exclusively and that the 
judgment-debtor had no interest in them. 
The judgment-debtor also filed objections 
saying that he had only a right of residence 
m Cosynook” and that this right was ex- 
empt from attachment and sale under Sec. 
60 (l) (n), Civil P. C. He also averred that 
he had no interest in the other two proper- 
ties which could be attached and sold. In 
the course of the inquiry into the objec- 
tions, the decree-holder made a statement 
on 2nd November 1935, that “for the time 
being he did not wish to proceed against 
the judgment-debtor’s alleged share in the 
Damdama Sahib and sarai Baba Khem 
Singh and that execution should proceed 
against “Cosynook” only. Op this state- 
ment, the executing Court released these 
t^wo properties and restricted the inquiry to 
Cosynook.” Subsequently, relying on a de- 
cree passed by the Senior Subordinate Judge, 
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Lahore, on 27th February 1928, in terms of 
the award of Nawab Mohammad Hyat Khan 
Noon, dated 9th November 1927, it held 
that “Cosynook” was owned by Baba Uja- 
gar Singh and that Tikka Sant Singh had 
only a right of residence in it and that he 
had no power to dispose of this right. It 
accordingly allowed the objections and re- 
leased “Cosynook” from attachment. From 
this decision the decree-holder preferred an 
appeal to this Court. 

The appeal was decided by Agha Hai- 
dar J., sitting in Single Bench on 26th May 
1936 : AIR 1936 Lah 830. 1 The learned 
Judge affirmed the finding of the executing 
Court that “Cosynook” could not be at- 
tached and sold in execution of the decree, 
but he held that it was liable to be dealt 
with by way of “equitable execution” and 
he ordered that a receiver be appointed to 
collect the rent and after deducting the 
expenses, pay it to the decree-holder till 
the decretal amount was discharged. From 
this order the judgment-debtor preferred an 
appeal under the Letters Patent, but the 
appeal was dismissed on 14th January 1937 : 
Letters Patent Appeal No. 103 of 1936. 2 
In the meantime, on 13th October 1936, 
the decree-holder had instituted a suit 
under O. 21, R. 63, Civil P. C., against 
Baba Ujagar Singh and Tikka Sant Singh 
for a declaration that the latter had a sale- 
able interest in one-half of “Cosynook” and 
one- fourth of sarai Baba Khem Singh and 
Damdama Sahib respectively, and that all 
the three properties were liable to attach- 
ment and sale in execution of the decree to 
the extent stated. The suit was resisted by 
both the defendants on various pleas. The 
learned Subordinate Judge at first framed 

the following three preliminary issues : 

1. Whether the plaintiff is entitled to maintain 
this suit in respect of Damdama Sahib and sarai 
Baba Khem Singh ? 

2. How does the statement of the plaintiff, dated 
2nd November 1985, releasing these properties from 
attachment, affect the present suit ? 

3. What is the effect of the decision of the High 
Court, dated 26th May 1936, on this suit. 

These issues were decided by the learned 
Subordinate Judge on 21st December 1937. 
He held that the plaintiff decree-holder 
having withdrawn the attachment against 
Damdama Sahib and the sarai was not en- 
titled to maintain a suit for declaration 
against either defendant under O. 21, R. 63, 

1. Sain Das v. Tikka Sant Singh, (1986) 23 A I R 
Lah 880=165 I C 519. 

2 Tika Sant Singh v. Saindas Chawala, Reported 
in (1937) 24 A I R Lah 433 = 176 I 0 447 = 
I L R (1937) Lah 486=39 P L R 839. 
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Civil P. C., or under S. 42, Specific Relief 
Act, in respect of these two properties. Ho 
further held that in view of the decision, 
in the execution proceedings that the judg- 
ment-debtor’s interest in “Cosynook” was 
not liable to attachment and sale in execu- 
tion of the decree, which had been affirmed 
by the High Court on appeal, the plaintiff’s 
suit against the judgment-debtor Tikka Sant 
Singh was barred by S. 47, Civil P. C. He 
accordingly dismissed the suit against Tikka 
Sant Singh in respect of all the three pro- 
perties and against Baba Ujagar Singh in 
respect of sarai Baba Khem Singh and 
Damdama Sahib. He held however that the 
suit as regards “Cosynook” could proceed 
against Baba Ujagar Singh only. In accord- 
ance with this judgment a decree sheet was 
prepared on 21st December 1937 dismissing, 
the plaintiff’s suit against Tikka Sant Singh 
in respect of all the three properties and 
against Baba Ujagar Singh in respect of 
the sarai and Damdama Sahib. No appeal 
against this decision was preferred by the 
decree-holder. 

The suit proceeded against Baba Ujagar 
Singh in respect of “Cosynook.” Issues were 
framed on the merits and after evidence for 
the parties had been recorded, the learned 
Judge, on 11th July 1938, dismissed the 
suit against Baba Ujagar Singh qua thia 
property also, leaving the parties to bear 
their own costs. From this decree, dated 
11th July 1938, the plaintiff has appealed* 
impleading both Baba Ujagar Singh and 
Tikka Sant Singh as respondents. In this 
appeal the appellant has challenged not 
only the decision of the lower Court in 
favour of Baba Ujagar Singh in respect of 
Cosynook,” as given in the judgment of 
11th July 1938, but also the decree of the 
lower Court, dated 21st September 1937* 
dismissing the suit relating to “Cosynook” 
against Tikka Sant Singh, and the suit in 
respect of the sarai and Damdama Sahib 
against both defendants. 

A preliminary objection is raised on behalf 
of the respondents that the -plaintiff not 
having appealed against the decree passed 
by the lower Court on 21st December 1937 
is not entitled to agitate in this appeal mat- 
ters which had been finally decided between 
the parties by that decree. After hearing 
counsel for the appellant I am of the opin- 
ion, that this contention is well founded 
and must succeed. The learned counsel for 
the appellant contends that the decision of 
the lower Court dated 21st December 1937 
did not amount to a “ decree ” but was 
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merely an interlocutory order passed in the 
course of the suit and that the order was 
not appealable. This contention is without 
any force whatever. As has been stated 
above, the Court had, by its judgment of 
that date, dismissed the suit against Tikka 
Sant Singh with regard to all the proper- 
ties which were the subject-matter of the 
suit and against Baba Ujagar Singh with 
regard to the sarai and the Damdama. This 
was clearly a final adjudication between the 
parties relating to these matters and was 
therefore a “ decree” as defined in Sec. 2, 
cl. (2), Civil P. C. An appeal from this 
decree lay under S. 96 of the Code but no 
such appeal was filed within the period of 
limitation prescribed by law and therefore 
the decree has become final and is not 
liable to attack now on appeal from the 
decree relating to other matters, which 
had been left undecided. Mr. Mela Bam in 
support of his contention referred us to a 
decision of the Chief Court reported in 16 
P R 1913. 3 That case however is clearly 
distinguishable, as there an issue relating 
to res judicata had been decided in favour 
of the plaintiff, it being held that the suit 
could proceed and that the former decision 
relied upon did not bar the suit. That order 
was clearly of an interlocutory nature : 
there was no final determination of the 
rights of the parties in regard to the subject- 
matter of the suit or any part thereof and 
therefore it did not amount to a “decree”. 

It was further argued that the Subordi- 
nate Judge should not have decided the suit 
piecemeal. But the suit, in this case, was 
a composite suit, relating to different sub- 
ject-matters in which different reliefs were 
claimed against the two defendants. It was 
therefore competent to the Court to decide 
the dispute relating to the various properties 
separately. It is conceded that the plaintiff 
could have brought three separate declara- 
tory suits relating to each property and 
each suit could have been dealt with sepa- 
rately. It therefore makes no difference 
that the plaintiff has joined the three claims 
in one suit. Further, the Court, in this 
case, did, as a matter of fact, give a final 
adjudication relating'.to some of the subject- 
matters in dispute on the 21st December 
and passed a formal decree on that date. If 
the plaintiff considered the judgment or the 
decree to be illegal or wrong on the merits^ 
his remedy was by way of appeal or review, 
but he not having availed hims elf of either 

8. Gehna . v. Khuda Bakhuh, (1918) 16 P R 1913 
=16 I O 668=191 FLB 1912. 
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of these remedies, the decision has become 
final and unassailable and cannot be chal- 
lenged now in regard to the matters finally 
determined by it. The present appeal 
against Tikka Sant Singh is therefore clearly 
incompetent and so also against Baba Ujagar 
Singh with regard to the sarai and Dam- 
dama Sahib. 

The only remaining point is the claim 
against Baba Ujagar Singh in respect of 

Cosynook.” Though the plaintiff’s appeal 
against Baba Ujagar Singh relating to this 
matter is competent, but in view of the 
decision as regards the rights of Tikka Sant 
Singh in this property it is futile to give 
any adjudication on the merits in regard to 
this property. Admittedly, any declaration 
given by us would in the circumstances be 
entirely barren, and as observed by their 
Lordships of the Privy Council in 39 Mad 
634 4 (at p. 639) a Court will not grant a 
declaration of right which ‘would be stamped 
with something in the nature of futility.’ 
As stated already, it has been decided in 
the course of the execution proceedings — and 
that decision (whether right or wrong on 
the merits) is final in the present suit as 

between the plaintiff and Tikka Sant Singh 

that the latter had no saleable interest in 
this property which could be attached and 
sold in execution of the plaintiff’s decree 
against him, and the only relief by way of 
“equitable execution” which could be given 
to the plaintiff has been granted to him. 
This being so, it is wholly useless to decide, 
for the purposes of the execution of the 
decree of the plaintiff against Tikka Sant 
Singh, as to what the rights of Baba Ujagar 
Singh in this house are. The appeal fails 
and I would dismiss it with costs. Baba 
-Ujagar Singh has filed a cross-objection 
against that part of the decree of the lower 
Court which left the parties to bear their 
own costs of that suit. After hearing his 
counsel I can find no substance in this 
objection. In the circumstances of the case, 
the lower Court had exercised a sound judi- 
cial discretion in leaving the parties to bear 
their own costs. I would therefore dismiss 
the cross-objection with costs. 

Dalip Singh J. — I agree. 

D.S./r.K. Appeal dismissed. 

4. Janaki Ammal v. Narayanaswami Aiyar, (1916) 

3 A I R P O 117=37 I 0 161=43 I A 207=39 

Mad 634 (P C). 


Sain Dass v. TJjagab Singh (Tele Chand J.) 
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Addison and Ram Lall JJ. 

Firm Sukhram Pholley — Decree-holders 

— Appellants, 
v. 

Kanwal Singh and others — Objectors — 

Respondents. 

Letters Patent Appeal No. 50 of 1939, 
Decided on 5th May 1919, from judgment 
of Skemp J., in S. A. No. 1189 of 1938, D/- 
17th January 1939. 

(a) Custom (Punjab)— Ancestral land coming 
to reversioners cannot be farmed in execution 
of decree against original proprietor after his 
death though it had been attached in his life- 
time. 

The attachment of the ancestral property in the 
lifetime of original proprietor does not confer any 
title and doe§ not amount to a charge on the pro- 
perty, nor does it affect the rights of the rever- 
sioners. As in Rohtak District, under customary 
law, ancestral land, which has come to the rever- 
sioners from a judgment-debtor, is not liable even 
for the just debts of the judgment-debtor, it follows 
that such land cannot be farmed under custom in 
execution of a decree against the judgment-debtor 
after his death, though it had been attached in his 
lifetime: 5 Cal 148 (P C) and AIR 1937 Lah 157, 
Disting.; AIR 1930 Lah 849 ; AIR 1923 Lah 261; 
25 Cal 179 (P C); AIR 1914 P C 129; AIR 1932 
Lah 179 and AIR 1915 Lah 281, Rel. on. 

[P 5 C 2) 

(b) Punjab Debtors’ Protection Act (2 of 
1936), S. 9— There must be express charge on 
ancestral land before it can be sold — Attach- 
ment is not sufficient as it is not charge. 

Under S. 9 there has to be an express charge by 
mortgage on ancestral land before it can be sold or 
otherwise disposed of in execution of a decree 
against a predecessor-in-interest. Attachment in 
the lifetime of the predecessor- in-interest is not 
sufficient, as attachment does not amount to a 
charge. [P 6 G 1] 

(c) Punjab Debtors’ Protection Act (2 of 
1936), S. 9— Act coming into force before 
record is sent to Collector to arrange lease of 
judgment-debtor’s land — Land cannot be aliena- 
ted even if attachment was before Act. 

Where a record is sent to the Collector to arrange 
for the lease of judgment-debtor’s land after the 
Punjab Debtors’ Protection Act has come into 
force, the land cannot be sold or otherwise trans- 
ferred even if the attachment of the land had been 
effected before the Act came into force : AIR 1937 
Lah 560 and AIR 1939 Lah 168, Rel. on. 

[P 6 0 1] 

Fakir Chand Mital — for Appellants. 

Bishan Narain — for Respondents. 

Addison J. — The firm, Sukh Ram Phol- 
ley obtained a simple money decree in 
1930 against Giani, a Jat of Tehsil Jhajjar, 
District Rohtak, for Rs. 3460. Applications 
for execution were made in 1933 and 1935 
and the present application for execution 
was made on 8th February 1936. At that 
time Giani was alive and 8 bighas 16 bis- 


was of agricultural land belonging to him 
were attached on 12th March 1936. The 
papers were then sent to the office of the 
Collector to arrange a farm of the land. 
These proceedings had not been completed 
when Giani died on 17th or 18th April 
1937. His nephews and grandnephews were 
brought on the record and they objec- 
ted that the land could not be alienated 
after Giani’s death as they were governed 
by custom and the land was ancestral. It 
was found by the two Courts below that 
the land was ancestral. They also concurred 
in holding that the land was exempt from 
attachment and sale under custom after 
Giani’s death and that S. 9, Punjab Deb- 
tors’ Protection Act, also operated as a bar. 
There was a second appeal to this Court 
which was dismissed by a learned Judge 
against whose decision this appeal under 
the Letters Patent has been preferred. In 
the Full Bench decision, 4 P R 1913 1 it 
was held that where a male proprietor, 
governed by customary rules, had contrac- 
ted a just debt and died leaving ancestral 
landed property, such property was not 
liable in the hands of the next holder in 
respect of such debt, unless the debt had 
been expressly charged on the property. As 
a consequence, it was further held that a 
person who had obtained a simple money 
decree for such a debt against the debtor 
himself or his representatives had no right 
to execute it against ancestral land, once in 
the debtor’s possession, which had passed 
into the hands of the next holder under 
customary law. In this Full Bench case 
the land had neither been attached nor sold 
in the lifetime of the judgment-debtor. In 
the course of this judgment it was said 
obiter that it might perhaps be conceded 
that attachment of the landed ancestral 
property during the lifetime of the debtor 
was permissible but it was added that 
the learned Judges were not at present 
concerned with that aspect of the question. 
In the case before us the land had been 
attached in the lifetime of the judgment- 
debtor and reliance is placed upon this 
obiter dictum by the appellants. Reliance 
was also placed on a remark by their Lord- 
ships of the Privy Council in 5 Cal 148 a at 
page 174, which is as follows : 

They think that, at the time of Adit Sahai’a 
death, the execution proceedings under which the 

1. Jagdip Singh v. Narain Singh, (1913) 4 P R 

1913=15 I C 866=173 P DR 1912=160 PWR 

1912 (F B). 

2. Suraj Bunsi Koer v. Sheo Proshad Singh, 

(1880) 5 Cal 148=6 I A 88=4 Sar 1 (P C). 
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mouza had been attached and ordered to be sold 
had gone so far as to constitute, in favour of the 
judgment creditor, a valid charge upon the land* 
to the extent of Adit Sahai’s undivided share and 
interest therein, which could not be defeated by 
his death before the actual sale. 

In this case before the Privy Council 
however a decree had been obtained against 
Adit Sahai alone for a certain sum to be 
realized by the sale of the mortgaged pro- 
perty. This case is therefore distinguish- 
able on the ground that Adit Sahai had 
charged the joint Hindu family property, 
belonging to himself and his sons, and it 
might perhaps be said that, for this reason 
alone, his share at least was liable for the 
debt. Further, in the case of coparceners 
under Hindu law, it has been held that the 
undivided interest of a coparcener, if it is 
attached in his lifetime, may be sold after 
his death whether the order for sale is made 
in his lifetime or after his death. This 
principle might also explain the remark 
relied upon in the judgment of their Lord- 
ships of the Privy Council. AIR 1937 Lah 
157 3 was relied upon by the appellants but 
it is not very helpful. There the land had 
been attached and sold before the death of 
the judgment-debtor and it was held that 
his legal representatives could not, in these 
circumstances, challenge the sale. 

A case, which is on all fours with the 
present case, is A I R 1930 Lah 849, 4 
decided by a Division Bench, where it was 
held that the attachment of ancestral land 
in the lifetime of the original proprietor, 
for debts due from him, did not create any 
charge on the property and could not pre- 
clude the accrual of the reversionary rights. 
In this case the learned Judges relied upon 
3 Lah 414 6 where it was held that an at- 
tachment created no charge on the attached 
property and conferred no title on the at- 
taching creditor, but merely prevented a 
private alienation of the property. This 
proposition follows from 25 Cal 179® where 
it was held that an attachment, which had 
preceded the institution of the first pur- 
chaser's suit, afforded no support to the 
second purchaser’s claim, as attachment 
under the Civil Procedure Code merely 
prevented alienation and did not give title ; 

3. Bukh Dial v. Nazir Ahmad, (1937) 24 A I R 

Lah 157=169 I C 416=17 Lah 799=38 PLR 

613. 

4. Gfvnpatrai v. Santa Singh, (1930) 17 AIR Lah 

849=127 I 0 358=31 PLR 970. 

5. Ram Bhaj Datta v. Ram Das, (1928) 10 A I R 

Lah 261=69 I 0 720=3 Lah 414. 

6. Moti Lai v. Karabuldin, (1898) 25 Cal 179=24 

I A 170=1 OWN 639=7 Sar 222 (P 0). 


and from 42 Cal 72 7 where it was held that 
an attachment prevented and avoided any 
private alienation but did not invalidate 
an alienation by operation of law such as 
was effected by a vesting order under the 
Insolvency Act. It was again held in 13 
Lah 524 a that a mere attachment infringed 
the rights of only the judgment-debtor and 
had the effect of placing the property at- 
tached in custodia legis. It did not amount 
to an infringement of the rights of the 
reversioners. 

Finally, it was held by a Division Bench 
of the Punjab Chief Court in 29 I C 572° 

that an attachment of property did not 
affect any title therein, but merely prohi- 
bited its transfer. It follows from those 
authorities that the attachment of the 
landed property in the lifetime of Giani did 
not confer any title and did not amount to 
a charge on the property, nor did it affect 
the rights of the reversioners. As in Rohtak 
District, under customary law, ancestral 
land, which has come to the reversioners 
from a judgment-debtor, is not liable even 
for the just debts of the judgment-debtor, 
it follows that the land in the present case 
could not be farmed under custom in exe- 
cution of the decree against the judgment- 
debtor after his death, though it had been 
attached in his lifetime. 

The same result follows from S. 9, Punjab 
Debtors’ Protection Act, 1936. The attach- 
ment was made in the present case on 12th 
March 1936 and the Punjab Debtors’ Pro- 
tection Act came into force on 6th June 
1936, after the attachment but before 
Giani’s death. S. 9 practically enacts the 
decision arrived at in the Full Bench case, 
4 P R 1913, 1 and lays down that, when 
custom is the rule of decision in regard to 
succession to immovable property, then, 
notwithstanding any custom to the con- 
trary, ancestral immovable property in the 
hands of a subsequent holder shall not be 
liable in execution of a decree or order of a 
Court relating to a debt incurred by any of 
his predecessors-in-interest, provided that, 
when the debt has been expressly charged 
by mortgage on ancestral immovable pro- 
perty by a predecessor-in-interest, the 
Court shall determine the liability of such 

7. Raghunath Das v. Sundar Das, (1914)1 AIR 

P 0 129=24 I C 304=41 I A 251=42 Cal 72 

(P C). 

8. Natha v. Ganesh Singh, (1932) 19 A I R Lah 

179=136 I 0 265=13 Lah 524=33 P L R 46. 

9. Bhambul Devi v. Narain Singh, (1915)2 AIR 

Lah 281=29 I 0 572=39 P R 1915=8 PLR 

1916. 
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land as if this Section had not been passed. 
There i9 a further proviso, but it does not 
help the appellants in any way and need 
not be set out. Under this Section therefore 
there has to be an express charge by mort- 
gage on ancestral land before it can be sold 
or otherwise disposed of in execution of a 
decree against a predecessor-in-interest. 
This makes it quite clear that attachment 
in the lifetime of the predecessor-in-interest 
is not sufficient, as attachment does not 
amount to a charge. 

In A I R 1937 Lah 560, 10 when dealing 
with a similar provision in S. 10 as regards 
standing crops and trees, a learned Judge 
held that where certain standing trees 
belonging to the judgment-debtor were at- 
tached in execution of a money decree 
before the Punjab Debtors’ Protection Act 
came into force and the trees were ordered 
to be sold after the Act had come into force, 
the sale could not take place as it was con- 
trary to Sec. 10, although the attachment 
was prior to the Act, as such attachment 
did not create a charge or lien upon the 
attached property and also conferred no 
title upon the attaching creditor. Another 
authority is A I R 1939 Lah 168, 11 where 
another learned Judge held that where the 
Punjab Debtors’ Protection Act came into 
force several weeks before the papers were 
sent to the Collector to arrange for the lease 
or farm of the judgment-debtor’s land, the 
liability of the land to attachment and sale 
was taken away by the new enactment. 
This is an authority dealing directly with 
S. 9 of the Act. It seems quite clear that 
S. 9 does prohibit the sale or other form of 
transfer of ancestral property in circum- 
stances like the present, if it has not been 
effected prior to 6th June 1936. For the 
reasons given we dismiss this appeal but 
make no order as to costs before us. 

! D.S./r.K. Appeal dismissed. 

10. Telu v. Firm Jethu Mal-Hari Pershad, (1937) 

24 A I R Lah 560=170 IC 388=39PLR243. 

11. Nand Mal-Durga Das v. Nazir Ahmad, (1939) 

26 A I R Lah 168. 


A. I. R. 1940 Lahore 6 

Bhide J. 

Kirpa Bam — Petitioner. 

v. 

Official Receiver , Sargodha — 

Respondent. 

Civil Revn. No. 1057 of 1938, Decided 
on 16th December 1938, from order of 
Addl. Dist. Judge, Lyallpur at Sargodha, 
D/- 19th February 1938. 


A. I. R. 

(a) Provincial Insolvency Act (1920), Ss. 4, 
54, 75 — No second appeal lies against decision 
under S. 54 — It can be treated as revision. 

No second appeal lies from the decision of an In- 
solvency Court under S. 54 but the appeal can be 
treated as revision under S. 75. [P 6 C 2] 

(b) Insolvency — Fraudulent transfer — Threat 
of legal proceedings to person in hopelessly in- 
solvent condition is no genuine pressure. 

A threat of legal proceedings to a person in a 
hopelessly insolvent condition is no genuine pres- 
sure at all, so as to make a transfer, which other- 
wise appears fraudulent, a bona fide transfer : 
AIR 1937 Lah 53, 19 Ch D 580 and 45 L T 80, 
Bel . on. [P 6 C 2] 

Mehr Chand Mahajan — for Petitioner. 

Achhru Ram — for Respondent. 

Order. — A preliminary objection is raised 
that a second appeal is incompetent. This 
appears to be correct as the decision of the 
Courts below was under S. 54 and not 
under S. 4, Provincial Insolvency Act. But 
the appeal can be treated as a petition for 
revision under S. 75, Provincial Insolvency 
Act, and I shall do so as requested by the 
learned counsel for the appellant. It has 
been found in this case that the transfer 
was made by Ladha Ram and others when 
they were in hopelessly insolvent circum- 
stances. They had already declared their 
inability to pay more than four annas in the 
rupee to their creditors. It has been found 
that they were threatened with a notice of 
legal proceedings by the transferee, but 
the Courts below have held, following the 
view taken in A I R 1937 Lah 53, 1 that the 
so-called threat of legal proceedings to a 
person in a hopelessly insolvent condition is 
no genuine pressure at all. The decision of 
the Courts below is perhaps not expressed 
in as clear a language as it might have been, 
but this seems to be really the meaning of 
the finding arrived at. The decision in A I R 
1937 Lah 53 1 indicates that this was out 
of a series of transactions which were held 
to be fraudulent. The view taken in A I R 
1937 Lah 53 1 seems to be in accord with 
English authorities: cf. (1882) 19 Ch D 580 2 
and 45 L T 80. I see no adequate ground for 
interference in revision. I dismiss the peti- 
tion, but in view of all the circumstances 
leave the parties to bear their costs. 

R.M./r.k. Petition dismissed. 


1. Narsingh Das v. Official Receiver, Sargodha, 
(1937) 24 A I R Lah 53=169 I C 845=39 
P L R 181. 

2. Ex parte Hall, In re Cooper, (1882) 19 Ch D 

580=51 L J Ch 556=46 L T 549. 
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Din Muhammad J. 

Syed Musharaf Hussain and another — 
J udgment -debtors — Appellants. 

y. 

Agha Munawar Ali Khan, Decree-holder 
and another , Defendant — Respondents. 

Execution First Appeal No. 168 of 1939, 
Decided on 23rd May 1939, from order of 
Sub- Judge, First Class, Lahore, D /- 6th 
April 1939. 

(a) Words and Phrases — Word “upto** may 
include last day or not. 

The word “upto” may include the last day or 
may not, and if it is in consonance with justice 
•to interpret it in one of the ways permissible, there 
can be no complaint on the other side. (In the 
particular case last day was excluded.) [P 8 C 1] 

(b) Execution — Executing Court — Decree 
binding — Extraneous matter included in decree 
without objection by ^defendant — Executing 
Court cannot refuse to execute that part of 
•decree. 

If once extraneous matters are allowed to be in- 
cluded in a decree without any objection on the 
part of the defendant, the executing Court cannot 
refuse to execute that part of the decree on the 
ground that it was extraneous to the subject- 
matter of the suit. The defendant has a right to 
■appeal against the decree thus drawn up and have 
■that portion excluded. But if he does not take 
any such action in the matter, he cannot be 
allowed to avoid that part of the decree merely on 
the ground of its being inoperative: AIR 1934 Lah 
•€23; AIR 1933 All 649; AIR 1915 Mad 210; AIR 
1937 Pat 232 and AIR 1932 Bom 47 , Approved ; 
AIR 1919 Lah 400 and AIR 1925 Cal 286, Not 
approved; AIR 1919 P C 79, Disting. [P 8 C 1, 2] 

(c) Res judicata — Constructive — Principles 
of constructive res judicata apply in execution 
(proceedings. 

Principles of constructive res judicata apply in 
execution proceedings. If a man with eyes open 
undertakes not to raise any objection of any kind 
to a certain position on the score of which he has 
secured a substantial advantage, he should not be 
allowed to reprobate it in the course of the same 
proceedings and to re-agitate the matter: 6 All 269 
(P C); AIR 1921 P C 23; AIR 1933 Lah 594 and 
AIR 1935 Lah 949, Rel. on. [P 8 C 2] 

K. L. Gauba — for Appellants. 

Achhru Ram and S. A. Mahmud — 

for Respondents. 

Judgment. — This appeal has arisen in 
£he following circumstances. A suit was 
instituted by one £gha Munawar Ali Khan 
against Sayed Musharaf Hussain, S. A. 
Majid and Chaudhri Jamal Din, for a per- 
manent injunction restraining the defen- 
dants from interfering with the plaintiff’s 
■ownership and possession of a building 
known as Naulakha Talkies, recovery of 
B-s. 4500 due on account of rent from 4th 
-July 1938 upto 4th December 1938 and 


some other minor reliefs with which we are 
not at present concerned. On 6th December 
1938 the parties entered into a compro- 
mise on the basis of which the statements 
of the parties’ counsel were recorded. The 
plaintiff’s counsel stated that the defen- 
dants had agreed to pay rent from 5th July 
upto 24th October, both days inclusive, the 
sum to be deposited within one month from 
that date and the defendants to be liable to 
be ejected in case of default, adding that 
the rent from 25th October to 7th Decem- 
ber 1938 had been remitted. He further 
stated that the defendants had agreed to 
pay rent for four months next following 
within three months from that date and 
that in case of default the same penalty of 
ejectment had been provided for. Counsel 
for the defendants endorsed this statement 
with the result that the order of the Court 
and the decree followed on those lines. 
Further the suit was converted into a suit 
for ejectment, pure and simple, and the 
deficiency in court-fee was made up. 

It is common ground that rent upto 24th 
October was duly paid. There was however 
a default in the payment of the future rent 
provided for in the agreement. As stated 
above, it was contemplated to be paid 
before 6th March. The plaintiff however 
in the course of execution proceedings con- 
doned the delay and extended the time 
“upto 6th April.” On that day counsel for 
the plaintiff appeared in Court and report- 
ed that no amount had been paid till then. 
A Court official recorded this report and 
referred the matter to the Subordinate 
Judge. He thereupon issued a warrant of 
ejectment and had it executed through the 
bailiff* The possession of the building was 
restored to the plaintiff in due course of 
law. It is against the order of 6th April 
that this appeal has been presented on 
behalf of Musharaf Hussain and Abdul 
Majid. 

Counsel for the appellants has contended 
that inasmuch as time has been granted 
upto 6th April, no action could be taken on 
the 6th. He has referred me to para. 886 
of Vol. 27 Halsbury’s Laws of England in 
support of his contention that 6th April 
should have been excluded from calcula- 
tion. But in my view it is not relavant in 
the present discussion. It would appear that 
wherever the Subordinate Judge has used 
the word ‘upto’ he has always taken care to 
add ‘(both days inclusive),’ thus emphasiz- 
ing that the date mentioned after the word 
‘upto’ is to be excluded. Where this has 
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not been done it clearly follows that it was 
not the intention of the Court to exclude 
that day. Even otherwise, I am not pre- 
pared to entertain this objection as it is 
highly technical and is grounded on dis- 
honesty. Further, it is admitted that no 
payment has been made so far, and if the 
present order is set aside as premature, the 
same result will follow and the same objec- 
tion will bo raised by the judgment-debtors 
as are being contested before me and the 
time of the Courts will be wasted unneces- 
sarily. I accordingly overrule this objec- 
tion. The word ‘upto’ may include the last 
day or may not, and if it is in consonance 
with justice to interpret it in one of the 
ways permissible, there can be no com- 
plaint on the other side. 

The crux of the whole matter is whether 
the executing Court could execute that part 
of the decree which was not included in the 
subject-matter of the suit. Counsel for the 
appellants has relied on 47 Cal 485 1 at 
pp. 495-496, 31 P R 1919 2 and A IB 1925 
Cal 286. 3 The Privy Council judgment 1 is 
not exactly in point, while the other two 
judgments do lend support to the conten- 
tion raised by the appellants. There is, 
however, a long array of authorities against 
this position \ see A I R 1934 Lah 623, 4 
AIR 1933 All 649, 6 38 Mad 959, 6 AIR 
1937 Pat 232 7 and A I R 1932 Bom 47. 8 In 
all these cases it is laid down that if once 
extraneous matters are allowed to be inclu- 
ded in a decree without any objection on 
the part of the defendant, the executing 
Court cannot refuse to execute that part of 
the decree on the ground that it was extra- 
neous to the subject-matter of the suit. The 
defendant has a right to appeal against 
the decree thus drawn up and have that 
portion excluded. But if he does not take 
any such action in the matter, he cannot 

1. Hemanta Kumari Devi v. Midnapur Zemin- 

dari Co. Ltd., (1919) 6 A I R P C 79=58 I C 

534=46 I A 240=47 Cal 485 (P C). 

2. Kartar Singh v. Indar Singh, (1919) 6 A I R 

Lah 400=51 I C 273=31 P R 1919. 

8. Arjun Kapali v. Asvani Kumar, (1925) 12 AIR 

Cal 286=78 I C 317. 

4. Lai Singh v. Mohan Singh, (1934) 21 A I R 

Lah 623=154 I C 185=37 P L R 178. 

5. Sahu Shyam Lai v. M. Shyam Lai, (1983) 20 

A I R All 649=146 I C 145=55 All 775=1933 

A L J 728 (F B). 

6. Sabapathi Pillay v.Venmahalinga Pillai, (1915) 

2 A I R Mad 210=23 I 0 581=38 Mad 959= 

26 ML J 331. 

7. Mohamad Yahia v. Mt. Bibi Soghra, (1937) 24 

A I R Pat 232=169 I C 741. 

8. Shambhu Singh v. Mani Lai, (1932) 19 A I R 

Bom 47=135 I C 479=33 Bom L R 1457. 


be allowed to avoid that part of the decree 
merely on the ground of its being inopera- 
tive. With all respect I am inclined to fol- 
low this view of the law in preference to 
31 P R 1919 2 and A I R 1925 Cal 286, 3 
inasmuch as this is more in consonance 
with justice and lends no countenance to 
fraud. It will appear strange if the law 
helps a dishonest man first to inveigle his 
adversary into a certain position, take bene- 
fit out of it and then to repudiate it on tho 
ground of certain technicalities. Even if 
this view be erroneous, I would like to err 
in good company. I accordingly hold that 
the order of the Subordinate Judge ejecting 
the defendants was not open to any legal 
objection. 

Counsel for the respondent has further 
rightly urged that this objection could not 
be raised, inasmuch as the defendants had 
consciously and deliberately waived all sorts 
of objections open to them when they secured 
an extension of time. It is no doubt so and 
their statement admits of no doubt. The 
present proceedings are a continuation of 
the previous proceedings and as remarked 
by their Lordships of the Privy Council irr 
11 I A 37 9 at pp. 41 and 43 the orders made 
in that connexion will be binding on every- 
one concerned. 33 C L J 218, 10 14 Lah 
409 11 and A I R 1935 Lah 949 12 all lay 
down that principles of constructive res 
judicata apply in execution proceedings. If 
a man with eyes open undertakes not to 
raise any objection of any kind to a certain 
position on the score of which he has 
secured a substantial advantage, he should 
not be allowed to reprobate it in the course 
of the same proceedings and to re-agitate 
the matter. On all these grounds, I repel 
the contentions raised by the appellants* 
counsel and dismiss this appeal with costs. 
The injunction issued on 17th May 1939- 
is hereby discharged. 

D.S./R.K. Appeal dismissed . 


9. Ram Kirpal v. Rup Kuari, (1856) 6 All 269= 
11 I A 37=1856 A W N 286 (P C). 

10. Raja of Ramnad v. Velusami Tevar, (1921) 8 

A I R P C 23 = 59 I C 880 = 48 I A 45 = 33 
C L J 218 (P C). 

11. Ved Kaur v. Balkrishen t)as, (1933) 20 A I R 

Lah 594 = 141 I C 577 = 14 Lah 409 = 34 
P L R 528. 

12. Umrao Singh v. Muhammad Abdullah, (1935> 

22 AIR Lah 949=162 I 0 208=38 PLR 517. 
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Ram Lall J. 

Jklt. Hassan Bi — Appellant. 

v. 

Nek Alam — Respondent. 

First Appeal No. 226 of 1938, Decided 
on 4th July 1939. 

(a) Guardians and Wards Act (1890), S. 7— 
In appointing guardian Court should consider 
welfare of minor — Question of guardianship 
cannot be settled by compromise entered into 
between rival claimants. 

In appointing a guardian what the Court has to 
consider is the welfare of the minor on evidence 
produced before it and not to pass judgment in 
accordance with the terms of a compromise entered 
into between the contesting applicants for guar- 
dianship. It is the duty of the Court to consider 
whether or not the compromise is in the interests 
of the minor: AIR 1928 Rang 137 ; 30 All 137 
and AIR 1924 Mad 484, Ref. (P 9 0 2] 

(b) Guardians and Wards Act (1890), S. 7— 
Before appointing person as guardian of minor's 
property enquiry, however summary, must be 
made whether minor had any property and if 
so what it was. 


Before appointing a guardian of the property of 
a minor, an enquiry, however summary, on the 
question whether the minor had any property and 
if so what, must be made and a person should not 
be appointed guardian of the property without 
specifying what it is. It is true that an enquiry for 
the purposes of Guardians and Wards Act is not 
meant to be a lengthy and elaborate enquiry, but 
there must be some basis for finding that there 
is some property at all. If the deceased father 
of the minors was governed by the customary 
law, then his widow takes a widow’s estate and 
during her lifetime the minors have no right in 
this property except for maintenance. No guardian 
of the minors can in such circumstances take pos- 
session of such property in the lifetime of the 
widow. If^ on the other hand, the deceased father 
was governed by the Mahomedan law then the 
widow is entitled to her share and the balance 
would be the property of the minors of which a 
guardian could be appointed. [P 10 0 1] 

Shamair Chand — for Appellant. 

Sayad Mohsin Shah — for Respondent. 


Judgment. — The following pedigree- 
table will help in understanding the facts 
of this case. 


Hassan Bi=Mohammad Alam 

i 


I 


I 

Nek Alam 


Iqbal Jan Nek Bakht Mukhtar Begam 

The paternal uncle of the three minor 
daughters of Mohammad Alam applied to 
be appointed guardian of their person and 
P^perty and the application was opposed by 
their mother. In opposing this application 
the mother, Mt. Hassan Bi, filed a written 
statement on 26th August 1938 in which 
be stated: Muzhira har tarah se apni 


jaidad wa babalighan ka achhi tarah se 
intizam kar sakti hai aur karti rahi hai ” 
(I can and have been making adequate 
arrangements for the management of my 
property and of the minors.) The implica- 
tion of this statement appears to be that the 
property in the possession of Hassan Bi 
belongs to herself and that the minors have 
no property at all. The statement of one of 
the minors, Mt. Iqbal Jan, was recorded on 
14th October 1938 to the effect that she 
preferred to stay with Hassan Bi and not 
with her paternal uncle. No further evi- 
dence was recorded and the parties entered 
into a compromise and the statements of 
Hassan Bi and Nek Alam were recorded. 
In accordance with the terms of this com- 
promise, the Court appointed Nek Alam 
guardian of the property of the minors and 
Hassan Bi as the guardian of the person of 
the minors, ordering that Nek Alam, as 
guardian of the property, should pay Rs. 30 
per mensem to the guardian of the person 
of the minors for their maintenance and 
further that he should file a security bond 
for Rs. 1000 with two sureties. An appeal 
from the order of the Guardian Court has 
been preferred by Mt. Hassan Bi through 
Mr. Shamair Chand and is resisted by 
Sayad Mohsin Shah. 

The main ground of attack is that the 
real point at issue in the case was not 
brought out or considered by the Court 
below and that the decision by way of com- 
promise was illegal and ultra vires. It seems 
to me that there is considerable force in 
this objection. What the Court had to con- 
sider was the welfare of the minors on evi- 
dence produced before it and not to pass 
judgment in accordance with the terms of 
a compromise. It was the duty of the Court 
to consider whether or not the compromise 
was in the interests of the minors and there 
is nothing in the judgment of the Court 
below to indicate that this aspect, which is 
after all the overriding consideration in 
such cases, was considered by the Court at 
all. It is clear law that the minor is entitled 
to the judgment of the Court on this cru- 
cial matter. In making an order in the 
terms of a compromise the Court has vir- 
tually handed over its functions of judgment 
to the contesting parties. In 6 Rang 563 1 it 
has been held that the selection of a guar- 
dian by arbitrators is illegal and that it is 
for the Court, and not the arbitrators, to be 
satisfied that it is for the welfare of a minor 

I. Ma Ngwe Nyun v. Ma Thwe, (1928) 15 A I R 

Rang 187=112 I C 451=6 Rang 563. 
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that a guardian should be appointed and if 
to be appointed who that person should be. 
The State is the guardian of all its minor 
subjects and the question of guardianship is 
not one of the private civil rights of any 
private person which he is by law allowed 
to submit to arbitration. See in this con- 
nexion 30 All 137 2 and 47 Mad 459. 3 If 
such a matter could not be settled by arbit- 
rators appointed by the contesting appli- 
cants for guardianship, it could no more be 
settled by an agreement by such persons. 
This appears to me to be a fatal objection 
to the procedure adopted by the learned 
Guardian Judge and therefore to the order 
under appeal. 

Further, it appears to me that there is 
nothing on the record, other than an infer- 
ence from the statement of Hassan Bi made 
at the time of the compromise, to show that 
the minors have any property at all of 
Which a guardian should be appointed. The 
property in this case belonged to the de- 
ceased father of the minors. If this person 
was governed by the customary law then 
Hassan Bi takes a widow’s estate and during 
her lifetime the minors have no right in 
this property except for maintenance. No 
guardian of the minors can in such circum- 
stances take possession of such property in 
the lifetime of Hassan Bi. If, on the other 
hand, the deceased father Mohammad Alam 
was governed by the Mahomedan law then 
the widow is entitled to her share and the 
balance would be the property of the minors 
of which a guardian could be appointed. 
No enquiry, however summary, on the 
question whether the minors had any pro- 
perty and if so what, was made and Nek 
Alam has been appointed guardian of the 
property without specifying what it is. In 
36 C W N 769* it was held by a Division 
Bench that in an application for the guar- 
dianship of a minor governed by the Mitak- 
shara law it must be shown that the minor 
has some separate property as without that 
there is no foundation for the application. 
It is true that an enquiry for the purposes 
of the Guardians and Wards Act is not 
meant to be a lengthy and elaborate enquiry, 
but there must be some basis for finding 
that there is some property at all. As I 

2. Mahadeo Prasad v. Bindeshari Prasad, (1908) 
30 All 137=5 ALJ 101=1908 A W N 51. 

. 3. Samid Chetty v. Adaikalam Chetty, (1924) 11 
AIR Mad 484=84 I G 613 = 47 Mad 459= 
46MLJ 179. 

4. Banamali Patra v. Arjun Sen, (1932) 19 A I R 
Cal 730=140 I 0 198 = 36 C W N 769 = 55 
CLJ 358. 


have said, in this case either the minors 
have no property or only a share in the 
property of Mohammad Alam and at least 
in a summary way it should have been 
determined what that property was. If on 
such summary enquiry the Guardian Court 
had found that the parties were governed 
by custom then obviously there was no oc- 
casion for the appointment of a guardian of 
the property. If, on the other hand, they 
were governed by the personal law then 
the guardian could only be appointed with 
respect to the share of the minors in the 
property of Mohammad Alam. From the 
order it appears that by compromise Nek 
Alam has been appointed guardian of the 
property of the minors assuming it to be 
the whole of the property left by Moham- 
mad Alam. It appears to me, for the rea- 
sons stated above, that the Court has declined 
to exercise its proper functions and omitted 
to consider these crucial points in the case. 
I accordingly set aside the order passed by 
the learned Guardian Judge, Rawalpindi, 
and direct him to take such evidence as the 
parties wish to adduce and decide the ap- 
plication for guardianship in the light of the 
observations made above. The appeal is ac- 
cordingly accepted but in view of the cir- 
cumstances I make no order as to the costs 
of this Court. The other costs will be costs 
in the case. Parties will appear before the 
Guardian Judge, Rawalpindi, on 31st July 
1939. 

d.s./r.k. Appeal allowed. 


A. I. R. 1940 Lahore 10 

Tek Chand and Dalip Singh JJ. 
Mt. Jogindar Kaur — Plaintiff — 

Appellant. 


v. 

Arjan Singh and others — Defendants — 

Respondents. 

Second Appeal No. 1691 of 1938, Deci- 
ded on 12th June 1939, from decree of 
Diet. Judge, Karnal, D/- 22nd August 1938. 

(a) Custom (Punjab) — Riwaj-i-am — Ques- 
tions and answers refer to ancestral property 
only. 

In the absence of a clear statement to the con- 
trary, “questions” and “answers” in the riwaj-i-am 
should be taken to refer to ancestral property only. 
Hence the question and answer 40 of the riwaj-i- 
am of Ambala District governs succession to 
ancestral property only : Case law referred. 

[P il C 2 ; P 12 C 2] 

(b) Custom (Punjab) — Succession — Absence 
of plea that property was not ancestral does not 
lead to inference that there is admission that 
custom does not recognize distinction between 
succession to ancestral and non-ancestral pro- 
perty. 
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It may be that in a particular case the property 
is obviously ancestral and it might be futile for 
the objector to plead that it was not so. The 
absence of such a plea therefore cannot, by itself, 
lead to the inference that there is an admission in 
every such case, that custom does not recognize 
any distinction in matters of succession to ances- 
tral and non-ancestral property. [P 13 C 1] 

_ ( c ) < Custom (Punjab) — Succession — Jats of 
T&hsil Thanesar, Karnal District — Collaterals 
in fourth degree are not preferential heirs as 
against daughter to non-ancestral property of 
sonless Jat. 

Among Jats of Tahsil Thanesar, Karnal District, 
collaterals in the fourth degree do not exclude 
daughters from succession to non-ancestral pro- 
perty. [P 13 o 1] 

- Hans Raj Sachdeva — for Appellant. 

Kartar Singh — for Respondents. 

Tek Ghand J. — Sawan Singh, a Sikh Jat 
of Mauza Nagla, Tahsil Thanesar, Karnal 
District, died sonless on 17th April 1925, 
leaving a minor daughter Mt. Jogindar 
Kaur, plaintiff-appellant, who was 7^ years 
of age at the time. On his death his estate, 
which consisted of 266 bighas 8 biswas, 
was mutated in the name of the defendants 
who claimed to be his collaterals in the 
fourth degree. On 16th April 1937, Mt. 
Jogindar Kaur, soon after she had attained 
majority, instituted this suit against the 
defendants for possession of the land left 
by her father. She denied that the defen- 
dants were related to Sawan Singh or that 
the land was ancestral, and alleged that she 
was the rightful heir of Sawan Singh and 
was entitled to succeed to the property on 
his death. The defendants resisted the suit 
pleading that they were collaterals of Sawan 
Singh in the fourth degree, that the land 
was ancestral qua them and that, in any case, 
according to the custom prevailing in the 
tribe, collaterals excluded daughters in suc- 
cession to property of a sonless male pro- 
prietor, whether ancestral or non-ancestral. 
The trial Judge held that the defendants’ 
alleged relationship with Sawan Singh had 
not been proved. He further held, that 
even if they were his collaterals, the land 
was not proved to have been owned by the 
alleged common ancestor and that, in any 
case, collaterals did not exclude, daughters 
in succession to non-ancestral property. He 
accordingly granted Mt. Jogindar Kaur a 
decree for possession of the land in dispute. 

On appeal the learned District Judge, 
disagreeing with the finding of the trial 
Court as to the relationship of the defen- 
dants with Sawan Singh, held that they 
had been proved to be his collaterals in the 


fourth degree. He however affirmed the 
finding of the trial Court that the land had 
not been proved to be ancestral qua them. 
On the question of custom, he found that 
daughters were excluded by collaterals in 
succession to non-ancestral as well as ances- 
tral immovable property. On these findings 
he accepted the defendants’ appeal and dis- 
missed the suit. He however granted a 
Certificate under S. 41 (l) (3), Punjab Courts 
Act, to the plaintiff for a second appeal to 
this Court on the question of custom in- 
volved. Before us, both parties have accep- 
ted the findings of fact that the defendants 
are the collaterals of Sawan Singh in the 
fourth degree and that the land is not an- 
cestral qua them. The only question for de- 
cision therefore is whether according to the 
custom prevailing in the tribe collaterals are 
preferential heirs, as against the daughter, 
to the non-ancestral property of a sonless 
Jat. In support of their claim the defen- 
dants rely upon the “answ’er” to “question 
40 of the Riwaj-i-am of Ambala District 
(which then included the Thanesar Tehsil) 
prepared at the settlement of 1888. The 
question and answer are in the following 
terms : 

Q ■ — Under what circumstances can daughters 
inherit? 

A. — There is no such custom, nor have daughters 
any right of succession; only with the consent of 
the collaterals some property may be gifted to them. 

• Underneath this “answer”, there is a 
‘note made in the presence of the Settle- 
ment Officer” to the effect that 
the Jat tribes said that on failure of collaterals the 
property went to the proprietors of the patti rather 
than the daughter. 

It will be seen that the “question” did 
not specifically mention non-ancestral pro- 
perty, nor is there any indication in the 
“answer” that the tribesmen on whose re- 
plies it was formulated, intended it to refer 
to property of every description, ancestral 
as well as non-ancestral. It has been laid 
down in a long series of decisions of the 
Punjab Chief Court and this Court that in- 
the absence of a clear statement to the con- 
trary “ questions ” and “answers” in the 
riwaj-i-am should be taken to refer to an- 
cestral property only : see 2 P R 1909, 1 1 
Lah 284, 2 7 Lah 124 3 at p. 129, 13 Lah 

1. Nidhu v. Ram Singh, (1909) 2 P R 1909=110 

457=25 P W R 1909. 

2. Ghulam Muhammad v. Gauhar Bibi, (1920) 7 

AIR Lah 9 = 54 10419 = 1 Lah 284 = 10 

P L R 1920. 

3. Sham Das v. Moolo Bai, (1926) 13 A I R Lah 

210=95 I C 337=7 Lah 124. 
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404, 4 15 Lah 791, 5 17 Lah 346, 6 18 Lah 
350, 7 162 I C 382 8 and 38 P L R 395. 9 
This proposition was accepted as correct by 
the learned District Judge and has not been 
disputed before us by counsel for the res- 
pondent. The learned Judge however in 
holding that the “question” and “answer 
40”-in the riwaj-i-am of the Ambala District 
must be taken to refer to non-ancestral pro- 
perty also, relied upon a Division Bench 
decision of this Court reported in A I R 
1933 Lah 553. 10 The parties to that case 
were Jats of Ludhiana District, and the 
learned District Judge has assumed that 
the entries in the riwaj-i-ams of Ambala 
and Ludhiana Districts were identical in 
this matter. This assumption however is 
not correct and vitiates the whole basis of 
the learned Judge’s decision. As pointed out 
in the judgment in A I R 1933 Lah 553 10 
Mr. Gordon Walker, the compiler of the 
Ludhiana District riwaj-i-am of 1882, ob- 
served in para. 79 (at page 40) that 

no distinction between self-acquired and ancestral 
property was, as a rule, recognized and the rules of 
succession, restriction on alienation, etc., were 
stated to apply to both alike. 

Again, the “Answer” to Question 34 of 
the Ludhiana District riwaj-i-am of 1911 
clearly showed that the spokesmen of the 
tribe did make a distinction between self- 
acquired and ancestral property where such 
distinction was recognized. Thirdly, in the 
case cited reference was made to two for- 
mer decisions of the Chief Court, relating 
to Ludhiana District, reported in 29 P R 
1911 = 9 I C 608 11 and 25 P R 1912, 12 in 
which after full inquiry a large number of 
instances of exclusion of daughters by col- 
laterals in succession to Garewal Jats of the 
Ludhiana district had been proved. Admit- 

4. Rahmat Ali Knan v. Sadiq-ul-nissa, (1932) 19 

AIR Lah 353=138 I C 280=13 Lah 404 = 
33 P L R 117. 

5. Mohammad Alam v. Hafizan, (1934) 21 A I R 
Lah 351=150 I C 46=15 Lah 791=35 P LR 
378. 

6. Sundar Devi v. Tegh Singh, (1935) 22 A I R 
Lah 830=160 I C 980=17 Lah 346=38 PL R 
657. 

7. Khillu Ram v. Mt. Dhani Bai, (1937) I L R 

(1937) 18 Lah 350=39 P L R 1016. 

8. Kishni v. Munshi, (1936) 23 A I R Lah 157 = 

162 I C 382. 

9. Ganga Ram v. Naranjan Das, (1935) 22 AIR 

Lah 518=165 I C 754 = 38 P L R 395 = 17 
Lah 61. 

10. Jatan v. Jiwan Singh, (1933) 20 A I R Lah 553 

=144 I C 454=14 Lah 630=34 P L R 753. 

11. Ishar Kuer v. Raja Singh, (1911) 29 P R 1911 

9 I C 608=94 P L R 1911. 

12. Partap Singh v. Panjabu, (1912) 25 P R 1912 

=13 I C 177=41 P L R 1912. 


tedly, the riwaj-i-ams of Ambala district, 
prepared at the settlements of 1885 and 
1910-11, contain nothing corresponding to 
para. 79 of the Gordon Walker’s Customary 
Law of the Ludhiana District. Nor does the< 
“answer” to “Question 40” (which corres- 
ponds to Question 43 of the Dunnett’s Cus- 
tomary Law of the Ludhiana District), 
indicate that the distinction between self- 
acquired and ancestral property was present- 
in the minds of the spokesmen of the tribes. 
Nor again has any judicial instance of the 
exclusion of daughters by collaterals in. 
Thanesar tehsil or Ambala district generally 
been proved. On the other hand, there is at? 
least one Ambala case decided by a Divi- 
sion Bench of this Court, AIR 1931 Lah 
113, 13 where the riwaj-i-am in question has 
been held not to refer to succession to non- 
ancestral property. Moreover, the answer 
to Question 40 in the riwaj-i-am of this 
district contains clear indications that the 
“answer” was intended to apply to ances- 
tral property only. The statement that? 
“only with the consent of collaterals some 
property may be gifted to daughters” shows 
that the reference is to ancestral property 
only; for it is conceded that a male Jab 
proprietor in this district, as in all other 
districts, has unrestricted power to gift his 
self-acquired property to anyone he likes. 
The “note” below the answer that “on failure 
of collaterals the property went to the pro- 
prietors of the patti rather than to the 
daughter” also indicates that the answer 
was confined to ancestral property. It is 
not suggested that a daughter does nob 
succeed to self-acquired property of the 
father even in the absence of all agnatic- 
relations, and that such property is divided 
by all the miscellaneous owners in the patti* 
to her exclusion. 

In the absence of any indication to the 
contrary, therefore, there is no reason why 
the general rule as to the interpretation of 
such entries in the riwaj-i-ams should not 
be held to apply in this case and following 
it it must be held that the Question and 
Answer 40 of the riwaj-i-am of Ambala' 
district govern succession to ancestral pro- 
perty only. The learned District Judge has 
relied upon a mutation (Ex. D-7) as an in- 
stance of the exclusion of daughters from 
succession to non-ancestral property among 
Jats of this district. A perusal of that docu- 
ment however shows that this is not an 

13. Kehar Singh v. Mt. Batchni, (1931) 18 A I R 
Lah 113=131 I CL 236=12 Lah 310=32 
P L R 36. 
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instance in point at all. The property re- 
ferred to was of one Kishna and the rival 
claimants were his collaterals and one Mt. 
Nano, who is described as the daughter of 
one Rama. It does not appear from the 
mutation proceedings as to who this Rama 
was and how Mt. Nano was related to 
Kishna. Clearly therefore this is not an in- 
stance of exclusion of the daughter of a 
sonless male proprietor by his collaterals. 
Further, the mutation proceedings do not 
show that the property was non-ancestral 
of Kishna and the collaterals. The learned 
•District Judge has observed that the ab- 
sence of any contention by Mt. Nano that 
the property was not ancestral indicates 
that no distinction was made in the tribe in 
regard to succession to self-acquired and 
ancestral property. This is a line of argu- 
ment which we are wholly unable to accept. 
It may be, that in a particular case the pro- 
perty is obviously ancestral and it might be 
futile for the objector to plead that it was 
not so. The absence of such a plea therefore 
cannot by itself lead to the inference that 
there is an admission in every such case, 
that custom does not recognize any distinc- 
tion in matters of succession to ancestral 
and non-ancestral property. 

Lastly, the learned counsel for the res- 
pondents relied upon the oral evidence pro- 
duced by them in this case. This evidence 
has not been referred to by either Court 
below, and was apparently not relied upon 
then. We have however examined it and do 
not find it of any value whatsoever. Only 
one witness, Indar Singh (D. W. 6), gave 
an instance of succession to the property of 
Jowala Singh, whose daughter was excluded 
by his collaterals, but he admitted in cross- 
examination 6hat the property of Jowala 
Singh was ancestral qua the collaterals. The 
instance therefore is not in point. After 
giving the case careful consideration, I have 
no doubt that the decision of the learned 
District Judge in this case is not correct. 
The entry in the riwaj-i-am does not sup- 
port the right of the collaterals of the fourth 
degree to exclude daughters from succession 
to non-ancestral property. There is no 
other evidence in support of the alleged 
custom. I would accordingly accept the ap- 
peal, set aside the judgment and decree of 
the learned District Judge and restore that 
of the Court of first instance with costs 

throughout. 

Dalip Singh J. — I agree. 

D.s./r.h* Appeal allowed . 


A. I. R. 1940 Lahore 13 

Bhide J. 

Firm Fishan Chand Jaishi Ram 

Defendant — Petitioner, 
v. 

Firm Haji Mohammad Saddiq d Sons 

— Plaintiff — Respondent. 

Civil Revn. No. 136 of 1939, Decided on 
8th May 1939, from decree of Addl. Judge, 
Small Cause Court, Delhi, D/- 9th January 
1939. y 

Provincial Small Cause Courts Act (1887), 
S. 25 — Omission to decide point of local juris- 
diction is material irregularity. 

A Judge acts with material irregularity in the 
exercise of his jurisdiction if he does not decide 
the point of local jurisdiction which was raised by 
the defendant in his pleas. [p 13 c 2] 

Qabul Chand — for Petitioner . 

* Order. — This is a petition for revision 
arising out of a suit for recovery of Rupees 
85-10-6. The suit has been decreed by the 
Additional Judge, Small Cause Court, Delhi, 
and the defendant has presented this peti- 
tion for revision. This petition was heard 
ex parte as the respondent failed to appear 
in spite of service. The only point pressed 
by the learned counsel for the petitioner is 
that the learned Judge, Small Cause Court, 
has acted with material irregularity in the 
exercise of his jurisdiction in not deciding 
the point of local jurisdiction which was 
raised by the defendant in his pleas. The 
defendant’s contention was that the Small 
Cause Court at Delhi had no jurisdiction 
to try the suit as the contract for the goods 
in question was made at Kiratpur in the 
Bijnoor District ; the goods were delivered 
there and the price was also paid at the 
same place. The learned Additional Judge, 
Small Cause Court, who decided the suit’ 
has not referred to this plea at all and it 
does not appear from the record that the 
plea was abandoned at any stage. In the 
circumstances I must accept this petition 
for revision and setting aside the decree of 
the learned Judge I remand the case to 
him for re-decision after considering the 
question of jurisdiction. The stamp on peti- 
tion for revision will be refunded. Other 
costs will follow final decision. 

. Parties are directed to appear before the 
Additional Judge, Small Cause Court, Delhi 
on 23rd May 1939. 

D.s./r.k. Case remanded . 
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Bam Lall J. 

Messrs. Karam Singh-Mohan Singh , 
through Sardar Mohan Singh, Pro- 
prietor of firm — Defendant — 

Petitioner, 

y. 

Nihal Singh, Sole Proprietor of business 
styled as Nihal Harbhajan Singh, 
Plaintiff and others, Defendants — 

Respondents. 

Civil Bevn. No. 197 of 1939, Decided on 
11th July 1939, from decree of Addl. Judge, 
Small Cause Court, Amritsar, D/- 20th 
January 1939. 

Negotiable Instruments Act (1881), Sec. 22— 
Instruments written in oriental languages will 
be governed by local usage — Admission in plaint 
that hundi fell due on certain date in accor- 
dance with local usage — Operation of S. 22 is 
excluded — Three days of grace cannot be added. 

The provision in Section 22 giving three days 
of grace affects only instruments which are not 
written in an oriental language. The instruments 
written in oriental languages will be governed by 
any local usage which may be proved in the case. 
Where it is admitted in the plaint that the hundi 
in question fell due on a certain date in accordance 
with the local usage or custom, the operation of 
8. 22 is excluded, and therefore the three days of 
grace which are allowed in the case of instru- 
ments not expressed in an oriental languagecannot 
be added in such case for computing limitation for 
a suit on that negotiable instrument : A I R 1915 
Lah 297 , Doubted; AIR 1932 Lah 582, Rel. on. 

[P 14 G 2] 

Harnam Singh — for Petitioner. 

Bhagat Singh — for Respondents. 

Order. — The sole question involved in 
this case is whether the suit brought on 
the basis of a hundi was within time. The 
hundi in question was executed for Bs. 600 
on 18th April 1935 equivalent to Chetar 
Shudi 15, 1992. The hundi was to fall due 
after 240 days and a suit was brought on 
13th December 1938. It is stated in para. 1 
of the plaint that the due date for payment 
of the hundi was Maghar Shudi 15, ^ 1992, 
equivalent to 10th December 1935 “accor- 
ding to tbe custom of the Amritsar mar- 
ket/’ and it was claimed that after adding 
three days of grace the hundi was payable 
on 13th December 1935. The suit was 
brought exactly three years afterwards on 
13th December 1938. The learned Addi- 
tional Judge, Small Cause Court, Amritsar, 
held that three days of grace should be 
added to the date on which the hundi fell 
due and therefore the suit brought on 13th 
December 1938 was within time. This deci- 
sion, he based on the authority in A I E 


Singh ( Ram Lall J.) 

1915 Lah 297, 1 where Battigan J., held that 
every bill of exchange (hundi) made pay- 
able a certain number of days after date of 
its execution is at maturity on the third 
day after the day on which it is expressed 
to be payable under S. 22 (2), Negotiable 
Instruments Act, and that day should also 
be excluded. 

Against this order a revision petition has 
been presented through Sardar Harnam 
Singh who has urged that the instrument 
in this case had been written in an oriental 
language and therefore the Negotiable In- 
struments Act did not affect any local 
usage relating thereto. There is considera- 
ble force in this contention. The relevant 
part of Sec. 1, Negotiable Instruments Act, 
is as follows : Nothing contained in this 
Act shall affect “any local usage relating to 
any instrument in an oriental language." 
Under S. 22 every promissory note or bill 
of exchange is at maturity the third day 
after the day on which it is expressed to be 
payable. This provision giving these three 
days of grace obviously affects only instru- 
ments which are not written in an oriental 
language. The instruments written in orien- 
tal languages will be governed by any local 
usage which may be proved in the case. In 
the present case it is admitted in the plaint 
that the hundi in question fell due on 
Maghar Shudi 15, 1992, equivalent to 10th 
December 1935 in accordance with the 
local usage or custom. By this statement 
in the plaint the operation of S. 22, Negoti- 
able Instruments Act, is obviously excluded. 

The learned counsel for the respondent 
contended as a last resort that the hundi 
was to be at maturity 240 days after the 
day on which it was written and that the 
240th day fell on 14th December 1935 
which would bring the suit under limita- 
tion. In my opinion, this contention is not 
well founded because in that very paragraph 
of the plaint it is stated that according to 
the local usage of the market the hundi 
was at maturity on 10th December and not 
240 days after it was written as I am of 
the opinion that the local usage pleaded 
governs the case and that therefore the 
three days of grace which are allowed in 
the case of instruments not expressed in an 
oriental language cannot be added in this 
case, the starting point of limitation was 
10th December 1935. So far as AIR 1915 
Lah 297 1 is concerned, it is not clear from 
the report that the instrument in that case 

1. Nanak Singh v. Keshao Das, (1915) 2 A I R 
Lah 297=27 I C 608=34 PLR 1915. 
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■was written in an oriental language except 
that it is described as a hundi. If the 
instrument in that case was written in an 
oriental language, then I am unable, with 
all respect, to agree with the decision ; if, on 
the other hand, the instrument in that case 
was not written in an oriental language, 
then the decision is unquestionable. 

Reference in this connexion may be made 
to a decision by a Division Bench reported 
in A I R 1932 Lah 582, 2 where it was held 
that the Negotiable Instruments Act did 
not apply to hundis and therefore in the 
case of hundis it was permissible to the 
plaintiff to set up and prove a usage for the 
payment of interest beyond six per cent. 
In the present case the plaintiff is bound 
by his own admission in the plaint that 
according to the local usage in the market 
the date of maturity was 10th December 
and that the case is governed by local usage 
and custom, and if so, the operation of 
S. 22 is excluded and the suit is out of time. 
In these circumstances I would accept this 
revision petition but in view of all the 
circumstances the parties will bear their 
own costs throughout. 

D.S./r.K. Petition accepted . 

2. Har Narain Sahib Ram v. Bihari LalCharanji 
Lai, (1932) 19 A I R Lah 582=142 I O 729 
=13 Lah 800=34 P L R 92. 
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His appeal was dismissed by the learned 
Sessions Judge, Lahore, and although he 
has served his sentence, he has put in this 
petition for revision of his conviction in 
order to clear his record. As to the facts of 
the case there can be no doubt. On 28th 
June 1938 the petitioner presented himself 
for recruitment as a police constable before 
Mr. Scroggie, Assistant Inspector-General 
of Government Railway Police. Following 
his usual habit, Mr. Scroggie asked any of 
the selected candidates present who had 
put in Government service in the police or 
in any other Government Department pre- 
viously to come forward. The petitioner did 
not step forward. It was subsequently shown 
that the petitioner had actually been dis- 
charged previously from the District Police. 
Counsel for the petitioner raised a prelimi- 
nary objection as to jurisdiction on the 
ground that within the meaning of S. 195 
(l) (a), Criminal P. C., the complaint should 
have been filed by Mr. Scroggie himself or 
by some officer to whom Mr. Scroggie was 
subordinate and not by an officer who was 
himself subordinate to Mr. Scroggie. I do 
not propose to spend much time on this 
objection though it appears to me to be 
sound as I think that the petition has to be 
accepted on the merits on other grounds. 

The first of these grounds is that the 
facts shown to have been established do nob 
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Blacker J. 

Sher Mohammad — Convict — Petitioner 

v. 

Emperor, 

Criminal Revn. No. 861 of 1939, Decided 
on 3rd August 1939, from order of Sess. 
Judge, Lahore, D /- 12th April 1939. 

(a) Criminal P. C. (1898), S. 195 (1) (a) — 
Complaint by officer subordinate to officer con- 
cerned — Court has no jurisdiction to take 
cognizance. 

The complaint contemplated by S. 195 (1) (a) 
must be filed by the officer concerned or by some 
officer to whom such officer is subordinate and if 
filed by some officer who is himself subordinate to 
such officer concerned the Court has no jurisdic- 
tion to take cognizance of it. [P 15 0 2] 

(b) Penal Code (1860), S. 182 — Mere with- 
holding of information is not punishable. 

Section 182 makes punishable the positive act 
of giving false information and there is nothing in 
the Section showing that it intends to punish the 
withholding of information as distinct from actual 
giving of information. [p 15 0 2] 

Dr. Shuja-ud-Din — for Petitioner. 

Order. — The petitioner Sher Mohammad 
faas been convicted under S. 182, I. P. 0. 


in my opinion constitute an offence under 
S. 182, 1. P. C. That Section makes punish- 
able the positive act of giving false informa- 
tion. In this case the petitioner did not give 
any information to anybody though he may 
have withheld it. I am unable to read any r 
thing in the Section as showing that it 
intends to punish the withholding of infor- 
mation as distinct from the actual giving of 
information. I may notice in passing that 
where such is the intention of the Code, the 
Code does not hesitate to say so, as for 
example in S. 415 where there is an Ex- 
planation expressly laying down that for the 
purposes of that Section a dishonest con- 
cealment of facts is a deception. There is 
no such Explanation to S. 182. 

The second ground why I consider that 
S. 182 is not applicable to the facts of the 
case is that it is not sufficient for the pur- 
poses of this Section to give false informa- 
tion but it is also necessary that the offender 
should intend or know that he will thereby 
cause the public servant to do or omit to do 
anything which the said public servant 
ought not to do or omit to do. It has not been 
established in this case that Mr. Scroggie 
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ought not to have enlisted Sher Moham- 
mad if Sher Mohammad had disclosed that 
he had been discharged from the police. 
Mr. Scroggie was cross-examined on this 
point and his position is clear. He says : 

If a man is discharged as being unlikely to be an 
efficient police officer I would not have enlisted 
him even if he had been a good athlete. Another 
officer in my position might have taken him but 
it is not for me to say. 

This clearly means that it would have 
been Mr. Scroggie’s own discretion whether 
to take him or not and that does not mean 
that the taking of him was a thing which 
Mr. Scroggie ought not to have done. For 
these two reasons I am of opinion that the 
omission of the petitioner to come forward 
when called upon does not amount to an 
offence under S. 182, I. P. C. I accordingly 
accept the petition and acquit him. 

D.B./R.K. Petition accepted. 
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Skemp J. 

Guru Jaswant Singh, under manage- 
ment of Court of Wards — Appellant. 

v. 

Diwan Somer Nath — Respondent. 

Execution First Appeal No. 54 of 1939, 
Decided on 5th June 1939, from order of 
Senior Sub-Judge, Lahore, D/- 2nd Decem- 
ber 1938. 

Punjab Court of Wards Act (2 of 1903), 
Sec. 31 (2) — Memorandum signed by Deputy 
Commissioner informing claimant that his claim 
is admitted to certain amount, amounts to 
certificate. 

If the Deputy Commissioner informs the claimant 
that his claim has been admitted for a certain 
amount it implies of necessity that the Deputy 
Commissioner has been notified of the claim as 
required by S. 26 of the Act. Hence a memoran- 
dum signed by Deputy Commissioner informing 
the claimant that his claim has been admitted for 
a certain amount, amounts to a certificate under 
•S. 31 (2) : AIR 1937 Lah 736, Bel. on; 6 P R 
1910 and AIR 1927 Lah 638, Disting. 

[P 17 C 1] 

J. N. Aggarwal — for Appellant. 

M. C. Mahajan and Shib Dayal — 

for Respondent. 

. Judgment. — This is a first appeal arising 
• from execution proceedings. On 25th April 
.1929 Mangat Rai and others obtained a 
.mortgage decree for over Rs. 49,000, bearing 
•interest at 1 per cent, per mensem against 
Guru Jaswant Singh. After the decree- 
, holder had realized about Rs. 25,000, he 
transferred the decree to Dewan Somer 
Nath, the present respondent. On 1st June 
,1.934, the estate of Guru Jaswant Singh 


was taken over by the Court of Wards. The 
Deputy Commissioner then published a 
notification under S. 26 of the Act calling 
upon persons having claims against the 
property to notify them ; and he entered 
into a compromise with Dewan Somer 
Nath. The terms of this compromise are 
stated as follows in a memo., No. 9036 dated 
3rd September 1935, signed by the Deputy 

Commissioner in person : 

By virtue of a compromise your claim of Rupees 
56,747-8-0 against the Guruharsahai Court of 
Wards estate has been admitted to the extent of 
Rs. 36,500 with interest at the rate of 6 per cent, 
per annum to be charged from 1st July 1935. The 
estate land in village Jandwala, Tahsil Chunian, 
District Lahore, will remain under collateral mort- 
gage with you for the aforesaid amount Rs. 36,500 
and interest at 6 per cent. 

Dewan Somer Nath on 15th August 
1938 applied for execution of his decree. 
The Deputy Commissioner’s successor took 
an objection that without the certificate 
provided by S. 31, Court of Wards Act, the 
execution could not proceed. Relying on a 
ruling of Jai Lai J. reported in A I R 1937 
Lah 736, 1 the learned Senior Subordinate 
Judge rejected the objection. The Deputy 
Commissioner has come here in appeal 
through Mr. Jagan Nath Aggarwal. The 
only point is whether the memorandum 
quoted above amounts to a certificate under 
S. 31 (2), Court of Wards Act. S. 31 (2), 

Court of Wards Act, provides : 

On the publication of a notice under S. 26 all 
suits and all proceedings in execution of any decree 
against a ward or as affecting any property under 
the superintendence of the Court of Wards then 
pending in any Civil Court shall be stayed until 
the plaintiff or the decree- holder files a certificate 
that the claim has been notified in accordance 
with Section 26. 

In A I R 1937 Lah 736 1 the Deputy 
Commissioner had written to the Senior 
Subordinate Judge notifying that he had 
admitted the claim of the appellant for a 
certain figure, but the Senior Subordinate 
Judge held that a formal certificate was 
required to continue the execution pro- 
ceedings. Jai Lai J. said : 

The law does not provide for any form of a certi- 
ficate and the mere intimation by the Deputy 
Commissioner given to the Court in which the 
execution proceedings are pending, is a sufficient 
compliance with the provisions of S. 31, sub-s. (2). 

Mr. Mehr Chand Mahajan, who appears 
for the respondent, has drawn my attention 
to the fact that this case went up in Letters 
Patent Appeal No. 4 of 1937, and the 
Letters Patent Bench, Coldstream and 

• 1. Davindar Singh v. Court of Wards of the 
Estate of Lachhmi Devi, (1937) 24 A I R Lah 
736=169 I C 961=39 P L R 923. 
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Monroe JJ„ on 8th July 1937, held that 
the certificate required by S. 31, Court of 
V\ ards Act, was furnished by the Deputy 
"Commissioner under his own signature 
direct to the Court. Mr. Jagan Nath Aggar- 
wal relied on 6 P R 1910. 2 That case can 
be distinguished on the ground that there 
•was no settlement between the claimant 
and the Deputy Commissioner and that the 
Deputy Commissioner had refused to give 
a certificate. He also relied on 8 Lah 351. 3 
In that case the Deputy Commissioner was 
never approached after the property came 
under the Court of Wards. There was no 
settlement and no certificate. This case can 
also be distinguished. In my opinion, the 
learned Judge of the Court below was right 
in following AIR 1937 Lah 736. 1 The 
principle may be stated as follows that if 
the Deputy Commissioner informs the 
claimant that his claim has been admitted 
for a certain amount it implies of necessity 
that the Deputy Commissioner has been 
notified of the claim as required by S. 26 
Jof the Act. I reject this appeal with costs. 

D.S./r.K. Appeal dismissed. 

2. Kanda Ram v. Muhammad Nawaz Khan. 

(1910) 6 P R 1910 = 4 IC 949 = 160 PLR 

3. Court of Wards v. Devi Das. (1927) 14 A I R 

Lah 638=106 IC 141=8 Lah 351=28 PLR 
692. 
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Bhide J. 

Mohammad Din and other 

Defendants — Appellants, 

v. 

Amir Khan, Plaintiff and another , 

Defendant — Respondents. 
Second Appeal No. 825 of 1938, Decided 
•on 9th December 1938, from decree of 
Dist. Judge, Attock at Campbellpore, D /- 
I9th March 1938. 

P“ n jah Pre-emption Act (1 of 1913), 

?• * 5 muqarridari rights in joint 

lands — S. 15 (b) does not apply* 

Section 15 (b) has no application to the case 
where the sale is not of a share in the joint land 
or property but is simply a sale of the muqarri- 
-tlarl rights in such land. [P 17 q 2 ] 

S P“ nja c b , Pr r em P lion Act C 1 of 1913), 

(b >- SaI * of muqarridari rights in land— 
•night of pre-emption cannot be claimed. 

^Si«f t J ,f i P y e ' e ? ption is a statutory right and 

S statute unlesa a di8fciQcfc righfc iB « iven 

mot f # C p 18 C 1] 

J>ect ofthl V ^ m F tion ca “ not he Maimed in res- 

1940 L/t mUqarrfdari " ght8 in sporty 


as no specific provision is made in the Punjab Pre- 
emption Act in respect of the sale of such rights. ‘ 

[P 17 C 2 ; P 18 C 1] 

M. C. Mahajan and Yashpal Gandhi 

t for Appellants. 

Ghulam Mohy-ud-Din 

for Despondent (Plaintiff), 

Judgment. — This is a second appeal 
arising out of a suit for pre-emption in res- 
pect of a sale of muqarridari rights in 8 
kanals 8£ marlas of land situate in the 
Attock District. The plaintiff based his 
right of pre-emption in the plaint on his 
ownership in the patti in which the land in 
question was situated. It has however been 
found that the land is a portion of the 
shamilat and is not situate in any patti and 
this finding has not been disputed before 
me. The trial Court dismissed the suit but 
on appeal the learned District Judge has 
decreed the suit, holding that the plaintiff 
was entitled to pre-empt the sale under 
S. 15 (c) firstly of the Punjab Pre-emption 
Act. He was apparently of opinion that 
muqarridari rights are inferior proprietary 
rights and the sale of such rights is subject 
to pre-emption under the aforesaid clause. 
The learned counsel for the respondent has 
not attempted to support the decision of the 
learned District Judge on the ground on 
which it proceeds. He has himself cited 
A I R 1923 Lah 295, 1 in which it was held 
that “a muqarridar of the Attock District 
is a tenant and not an inferior proprietor.” 
The learned counsel for the respondent has 
taken the position that a muqarridar is a 
sort of an occupancy tenant though not in 
the strict sense of the word as used in the 
Punjab Tenancy Act and in his opinion the 
plaintiff's case comes under Sec. 15 (b) 
fourthly. S. 15 (b) however relates to a sale 
of a share out of joint land or property.” 

In the present instance the sale was not a 
sale of the joint land but simply a sale of 
muqarridari rights in such land. I am 
therefore unable to see that cl. (b) of S. 15 
has any applicability to this case. A mu- 
qarridar has been defined separately in the 
Punjab Tenancy Act and is. admittedly 
different from an occupancy tenant. Even 
if the plaintiff were an occupancy tenant I 
do not see that his case would have come 
under Sec. 15 (b). The truth of the matter 
appears to be that there is no specific pro- 
vision in the Pre-emption Act for pre-emp- 
tion in respect of a sale of muqarridari 
rights. The case may be merely one of 

1. Kanshi Ram v. Shah Nawaz, (1923) 10 A I R 

Lah 295=71 I 0 811. 
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.omission; but the right of pre-emption is a 
statutory right and unless there is a distinct 
right given by the statute with respect to a 
sale of muqarridari rights, the plaintiff can- 
mot succeed. In my opinion, no such right 
has been given by the Punjab Pre-emption 
Act in respect of sales of muqarridari rights 
and the plaintiff’s suit must therefore fail. 
I accordingly accept the appeal and dis- 
miss the plaintiff’s suit, but in the peculiar 
circumstances of the case leave the parties 
to bear their costs throughout. 

Note. — An oral request has been made 
by the learned counsel for the respondent 
for a certificate to file a Letters Patent 
appeal- The point of law is not covered by 
any authority. I therefore certify the case 
to be a fit one for Letters Patent appeal. 

N.S./r.K. Appeal accepted . 
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Bhide J. 

Jagat Singh and others — Plaintiffs — 

Appellants. 

v. 

District Board, Amritsar , through its 
Secretary — Defendant — Respondent. 

Second Appeal No. 25 of 1939, Decided 
on 5th May 1939, from decree of Senior 
Sub- Judge, Amritsar, D/- 1st December 
1938. 

(a) Easements Act (1882), S. 52 — On facts 
permission given to local body to occupy land 
to use it for purposes of school, held amounted 
to licence. 

Certain property was given by a person to a 
local body for the purposes of a school. The body 
was allowed to hold possession of the land so long 
as it was being used for the purpose of the school. 
There was however no transfer of ownership nor 
was there any evidence showing transfer of owner- 
ship, and there was also no relationship of land- 
lord and tenant between the parties : 

Held that the permission granted to the local 
body to hold the land and use it for the purposes 
of the school was in the nature of a license. 

[P 19 C 1] 

(b) Easements Act (1882), S. 60 — Sinking 
well and erecting compound wall are works of 
permanent character. 

Sinking a well and erecting compound wall can 
be considered to be works of a permanent character 
within the meaning of S. 60 : AIR 1918 Nag 180, 
Rel. on. [P 19 C 1] 

(c) Easements Act (1882), S. 60 — Land given 
by grantor to licensee for certain purpose cou- 
pled with undertaking not to claim it so long 
as it was required for that purpose — Licensee 
erecting works of permanent nature — Grantor 
cannot recover land even on payment of com- 
pensation. 


A. I.R. 

Where a person who has given his land to the 
licensee for certain purpose has given him an un- 
dertaking that he would not claim the land so 
long as it was required for that purpose and on 
acting on that promise the licensee has erected 
works of permanent nature, the grantor of license 
is not entitled to recover land even on payment of 
compensation because S. 60 does not recognize any 
such exception. [P 19 0 1] 

Barkat Ali — for Appellants. 

Din Dayal Khanna — for Respondent. 

L. Kishen Chand, (Secretary, Dist. Board}, 
in person. 

Judgment. — The plaintiffs sued in this 
case for possession of about 3 kanals of land 
on the ground that it had been only tem- 
porarily given to the defendant (District 
Board, Amritsar) for purposes of an agri- 
cultural farm, -with an option to the plain- 
tiffs to recover possession when required. 
The defendant having refused to deliver 
possession when demanded by the plaintiffs 
they instituted the present suit. The defen- 
dant on the other hand claimed that the 
land had been gifted to the District Board 
for the purposes of a school and that the 
District Board was entitled to hold posses- 
sion so long as the school was in existence 
and the land was required for the purposes 
of the school. The Courts below have found 
the issues in favour of the defendant and 
dismissed the plaintiffs’ suit. From this 
decision the plaintiffs have preferred a 
second appeal. The finding of the Courts 
below that the land in question was given 
to the District Board for the purposes of 
the school and that the plaintiffs were not 
entitled to reclaim possession of the land so 
long as the land was required for the pur- 
poses of the school is based on the evidence 
of respectable witnesses and being a finding 
of fact is not open to challenge in second 
appeal. The learned counsel however con- 
tended that one of the witnesses on whom 
the Courts below have relied has distinctly 
stated that there was no question of any 
transfer of ownership [ vide statement of 
Bawa Barkat Singh (D.W. 5)] and that the 
defendant had been merely allowed to keep 
the land for the purposes of the school. He 
argued that if the ownership still remains 
with the plaintiffs they were entitled to 
recover possession as there was no gift in 
the legal sense of the term and the alleged 
agreement not to recover the land so long 
as the school was in existence could not 
bind the plaintiffs as there was no consi- 
deration for it. 

It- is significant that no deed of gift was 
executed and even a mutation with regard 
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to it was not effected in the Revenue re- 
cords wherein the plaintiffs have all along 
been shown as owners and it is also admit- 
ted that they have also been paying the land 
revenue. The District Board has not been 
able to produce any evidence even from its 
own records as regards the exact nature of 
this transaction. If there was any intention 
to transfer the ownership of the land it is 
difficult to believe that there would be no 
record of the transaction in the District 
Board Office. The District Board merely 
relied on certain entries in the khasra Gird- 
wari where the land was stated to be given by 
way of dharamarth, but these entries were 
challenged by the plaintiffs when they* 
came to know of them and they got them 
corrected. Moreover, even in these entries, 
the District Board was shown as tenant-at- 
will and dharamarth was only stated as a 
reason for not charging rent. In my opinion, 
the learned Senior Subordinate Judge has 
overlooked the statement of Bawa Barkat 
Singh to the effect that there was no ques- 
tion of transfer of ownership (Milkiyat ka 
sawal na tha ), has misconstrued the khasra 
Girdwari entries and has not taken into 
consideration the effect of the absence of 
any documentary evidence showing trans- 
fer of ownership. In the circumstances 
his finding that there was a permanent gift 
cannot be sustained. 

It has been already held by the Revenue 
Courts that there was no relation of landlord 
and tenant between the parties and this 
seems to be correct as no rent was intended 
to be paid. On the facts proved, the permis- 
sion granted by the plaintiffs to the District 
Board to occupy the land and to use it for 
the purposes of the school seems to be in 
the nature of a ‘license’ as defined in S. 52, 
Easements Act. Such a license is ordinarily 
revocable, but not so if the licensee act- 
ing upon the license has executed a work 
of a permanent character and incurred ex- 
penses in the execution (Sec. 60, Easements 
Act). In the present case, it is not disputed 
that the District Board has sunk a well and 
erected compound walls. I do not see why 
these should not be considered to be works 
of a permanent character within the mean- 
ing of S. 60 : cf. 48 I 0 723. 1 The learned 

L for a PP ella nts urged that the 

plaintiffs should be allowed to recover the 
land on payment of compensation, but S. 60 
poes not recognize any such exception. I see 
no reason why the principle of that Section. 

1 nr.ji •• 
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should not be applied in this case. There is, 
besides, definite evidence of respectable wit- 
nesses in this case that the plaintiffs gave 
an undertaking that they would not claim 
the land, so long as it was required for the 
school. I see no reason to disbelieve this 
evidence. I do not think the District Board 
would have cared to sink a well, etc. if the 
plaintiffs had given the land on the condition 
(as they now allege) that they were at 
liberty to take it back any time they liked. 
In the circumstances; the District Board 
having acted upon the promise made by the 
plaintiffs the principle of estoppel as laid 
down in S. 115, Evidence Act, will fully 
apply- I accordingly hold that the plaintiffs 
are the owners and the defendant District 
Board is in the position of a licensee but is 
not liable to be ejected on account of the 
undertaking given by the plaintiffs that 
they would not claim the land so long as 
it was required for the school and also° on 
account of the works of a permanent 
character executed by the District Board, 
on account of that promise. I therefore dis- 
miss this appeal, but in view of all the cir- 
cumstances leave the parties to bear their 
costs. 

N.S./R.K. Appeal dismissed. 


Madhusudan 
180=48 I O 728. 
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Bhide J. 

Labh Singh and another — Plaintiffs — 

Appellants. 

v. 

Sardar Gurbakhsh Singh and another 

Defendants — Respondents. 

Second Appeal No. 930 of 1938, Decided 
on 8th May 1939, from decree of District 
Judge, Ludhiana, D/- 8th April 1938. 

(a) Custom (Punjab) — Onus lies on party 
alleging custom— Kalals of village Dewatwal in 
Ludhiana District are not governed by custom 
in matters of alienation of ancestral property. 

The burden of proof always lies on the party 
alleging a custom and the burden is all the more 
heavy if the tribe to which that party belongs 
does not usually depend on agriculture but follows 

?r7^ r , ie< £ „ o£ occu P afci ons : AIR 1938 Lah 299 
[F B), Bel. on. [p 2 i c l) 

Kalals of village Dewatwal in Ludhiana District 
are not primarily an agricultural tribe and are not 
governed by custom in the matters of alienation of 
ancestral property, and they have not by their as- 
sociation with the agricultural tribes in the vil- 
lage since 1841 adopted their customs. The mere 
fact that the Kalals own a patti in the village 
Dewatwal would not be sufficient to raise any pre- 
sumption in favour of custom. Besides, customs 
are apt to vary with the local history of a tribe 
and the mere fact that the Kalals in some other 
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places have adopted agricultural custom would be 
no evidence to show that Kalals of Dewatwal fol- 
low custom. [P 20 C 1, 2] 

(b) Custom — It must be in existence for the 
time preceding man’s memory. 

A custom to be legal must be proved to have 
been in existence for a time preceding the me- 
mory of man '.AIR 1937 Lah 451 (F B), Bel. 
on. ' CP 21 C 2] 

(c) Custom — Question is one of fact. 

Custom is not a matter of inference but of fact. 

[P 20 C 2] 

Mehr Chand Mahajan — for Appellants. 

Achhru Ram — for Respondents. 

Judgment. — The plaintiffs sued in this 
•case for a declaration that a mortgage of 
18 bighas, 18 biswas, and 2 biswansis of 
ancestral land for Rs. 4500 made by their 
brother, defendant 1, in favour of defen- 
dant 2 should not affect their reversionary 
rights. The suit was resisted by defendant 2 
on the pleas that the parties (who are 
Kalals of the village Dewatwal in the 
Ludhiana District) were governed by Hindu 
law and not by agricultural custom and 
secondly that the alienation was effected 
for valid necessity and consideration. The 
trial Court found the issues in favour of the 
plaintiffs and decreed the suit, but on ap- 
peal the learned District Judge reversed 
the findings of the trial Court on both the 
points and dismissed the suit. From this 
decision the present appeal has been pre- 
ferred. The finding of the learned District 
Judge on the question of necessity and con- 
sideration is one of fact but the finding is 
challenged on the grounds that the learned 
District Judge has overlooked some of the 
'material evidence with respect to the ques- 
tion of necessity and consideration and that 
in any case if the parties are agriculturists, 
the sum of Rs. 300 for the purpose of start- 
ing a shop could not be considered to be a 
valid necessity. I therefore consider it 
desirable to decide the appeal on both the 
points. I shall first take the question of 
custom. As stated above, the parties are 
Kalals of the village Dewatwal in the 
Ludhiana District. As pointed out in 87 
P R 1907 1 a case relating to Kalals of the 
Ludhiana District, the Kalals are not pri- 
marily an agricultural tribe. Although some 
of them hold lands in the Ludhiana Dis- 
trict, they follow other occupations also. 
'At one time there was a proposal to include 
them amongst agricultural tribes in the 
Ludhiana District but this proposal was 
apparently not accepted. The customary 
law of the Ludhiana District admittedly 

1. Attar Singh v. Sant Singh, (1907) 87 PR 1907. 


does not contain any record of the customs 
of this tribe and the presumption is that 
they were not recognized as a tribe govern- 
ed by custom at the time when the Cus- 
tomary law was prepared. 

The trial Court in deciding the issue as 
to custom in favour of the plaintiffs relied 
mainly on the fact that the Kalals in village 
Ahluwalia have a patti of their own, have a 
share in the shamilat and furnish a lam- 
bardar. It has also relied on the fact that 
in some social matters, such as karewa, 
custom was followed. It has been, however, 
pointed out in several recent decisions of 
this Court that custom is not a matter of 
f inference but of fact. In the circumstances, 
it seems very doubtful whether the mere 
fact that the Kalals own a patti in the 
village Dewatwal would be sufficient to 
raise any presumption in favour of custom 
in the present case: cf. AIR 1935 Lah 967 2 
at p. 969. The presumption in favour of 
restraint on alienations of ancestral land in 
village communities was based on the his- 
tory of such communities and also on the 
riwaj-i-ams prepared from time to time 
with respect to such communities in the 
Central Punjab: vide 107 PR 1887. 3 In the 
present instance, as stated above, no riwaj- 
i-am was prepared at all with respect to 
the Kalals in the Ludhiana District. It is 
true that they own one-third of the village. 
But their acquisition dates from the year 
1841 only. Kalals not being primarily an 
agricultural tribe the question therefore is 
whether they have by their association 
with the agricultural tribes in the village 
since 1841 adopted their customs. This 
would be purely a question of fact and can 
only be decided on evidence. (After exa- 
mining oral evidence his Lordship conclu- 
ded.) Taking the oral evidence as a whole' 

I do not think that it establishes that 
Kalals of Dewatwal are governed by cus- 
tom in the matters of alienation of ances- 
tral property. 

Coming to the documentary evidence, the 
plaintiffs relied on two instances from other 
villages namely Shahbpur and Kalal Majra. 
The learned District Judge has pointed out 
that these villages were founded by Kalals 
and were compact village communities. 
Besides, customs are apt to vary with the 
local history of a tribe and the mere fact 
that the Kalals in some other places have 
adopted agricultural custom would be no 

2. Ishar Das v. Bhagwan Das, (1935) 22 AIR Lah 

967=158 10 451=17 Lah 612=38 PLR 1045. 

3. Gujar v. Sham Das, (1887) 107 P R 1887. 
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.evidence to support the plaintiffs’ claim in 
|the present case. In one case from this 
village, Baliuant Singh v. Harnam Singh , 
decided in the year 1916, it was held that 
Kalals were not governed by custom. In 
a recent case decided in the year 1936, 
Bishen Singh v. Atma Bam, a contrary 
view was taken and it was held that Kalals 
were governed by custom. The decision of 
the trial Court was affirmed by the District 
Judge. The case of Balwant Singh v. Har- 
nam Singh was apparently not brought to 
the notice of the Court which decided the 
case of Bishen Singh v. Atma Bam. The 
decision in Bishen Singh v. Atma Bam 
appears to be founded mainly on the fol- 
lowing considerations : (1) that the Kalals 
have a patti of their own ; (2) that their 
main occupation is agriculture ; (3) that 
they settled in the village at its foundation; 
(4) that they have cultivated land ever 
since their settlement; (5) that they hold a 
large area of land in the village in question; 
(6) that they hold share in shamilat; (7) 
that they have their own lambardar ; and 
(8) that custom generally prevails in the 
locality. Ahluwalias of Dewatwal follow 
custom in social matters also. 

Most of the above points are relevant 
only for ascertaining whether the Kalals of 
Dewatwal form a homogeneous agricultural 
village community and, if they do, whether 
it should be presumed that they are govern- 
ed by custom in the matter of alienation of 
Ancestral property. In the present instance 
however we know that Kalals are not pri- 
marily an agricultural tribe and although 
they are owners of one patti in Dewatwal 
they acquired land in this village only in 
1841. So the real question which requires 
decision in this case is, as pointed out 
above, whether they have adopted agricul- 
tural custom in the matter of alienation of 
ancestral property owing to their associa- 
tion with members of agricultural tribes 
during the last 100 years or so. The burden 
of proof always lies on the party alleging a 
custom and in this case the burden was all 
the more heavy as Kalals do not usually 
depend on agriculture but follow a variety 
of occupations : cf. A I R 1938 Lah 299. 4 
There was no riwaj-i-am available to the 
plaintiff in this case which could shift the 
onus to the opposite side. The plaintiffs 
could therefore only establish the growth of 
the custom relied upon by them, by a long 
series of instances, since they acquired land 

4. Kishen Singh v. Mfc. Santi, (1938) 25 A I R 
Lah 2 99?= 175 I G 87 (P B). 


in Dewatwal in 1841. It has been held in 
AIR 1937 Lah 451 s that a custom to be 
legal must be proved to have been in exis- 
tence for a time preceding the memory of 
man, following the dictum of Blackstone 
that if any one shows the beginning of it, 
it is no good custom.” If this rule is strict- 
ly applied, no valid custom could pos- 
sibly be held to have come into existence 
since 1841. But even if a less strict view of 
custom is taken, as no such instances of the 
alleged custom from this village have been 
proved during this period, I feel no hesita- 
tion in holding on the evidence before me 
that the plaintiffs have failed to discharge 
the heavy onus of proving custom which 
lay on them. 

On the above finding it is unnecessary to 
go into the question of necessity and consi- 
deration ; but I may mention that I agree 
generally with the finding of the learned 
District Judge on that point also. The sum 
of Rs. 1700 was due to the plaintiffs them- 
selves on a prior mortgage and this item 
was not disputed. As regards the balance of 
Rs. 2800, Rs. 2500 were alleged to have 
been borrowed for the marriage of the alie- 
nor, there is evidence on the record to show 
that the alienor had asked Bishen Singh to 
arrange his betrothal and that he had ac- 
tually done so. Bishen Singh has not been 
shown to be not disinterested and there is 
no good reason for disbelieving his testi- 
mony. As regards the balance of Rs. 300, 
borrowed for starting a shop, the alienor’s 
land had been mortgaged in favour of the 
plaintiff and in the circumstances he may 
have found it necessary to resort to other 
occupations to maintain himself. The item 
is a comparatively small one and not unrea- 
sonable for the object in view. I therefore 
dismiss the appeal with costs. 

D.S./R.K. Appeal dismissed. 

5. Bahadur v. Nihal Kaur, (1937) 24 A I R Lah 

451=169 I C 909=1 L R (1937) Lah 594 =' 

39 P L R 349 (P B). 
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Tek Chand and Dalip Singh JJ. 
Bala Sain Das — Defendant - — 

Appellant* 
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. Baba U j agar Singh — Plaintiff — 
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First Appeal No. 41 of 1939, Decided on 
13th June 1939, from decree of Sub-Judge, 
First Class, Rawalpindi, D/- 11th July 1938,. 





22 Lahore Sain Das v. Ujagar Singh ( Teh Chand J.) A. I. R. 


(a) Hindu Law — Coparcenary properties — 
Son’s interest — Attachment. 

A son’s interest in coparcenary properties is lia- 
ble to attachment in execution of a personal decree 
against him, even though in the Punjab the son 
cannot claim partition in the father’s lifetime : 
A I R 1932 Lah 211, Eel. on. [P 23 C 1] 

(b) Tort — Damages — Wrongful attachment — 
Attachment bona fide and on sufficient grounds 
— Even nominal damages cannot be awarded — 
Principle of injuria sine damnum does not 
apply. 

In case of injuria sine damnum nominal 
damages are usually awarded and this principle is 
applicable to cases of trespass on immovable pro- 
perty when there has been unjustifiable intrusion 
on propert}' in possession of another. But this rule 
cannot be extended to every case of attachment of 
property irrespective of the circumstances. 

[P 24 C 1] 

Thus, where an attachment of some properties 
made bona fide and on sufficient grounds was 
withdrawn at the creditor’s own request at a very 
early stage of the proceedings, without any inter- 
ference with the possession of the person aggrieved 
by the attachment : 

Held that the principle of injuria sine dam- 
Hum did not apply to such a case and even nomi- 
nal damages could not be awarded to the person 
aggrieved by the wrongful attachment : AIR 1938 
Lah 334, Disling.; (1704) 1 Smith's Leading Cases 
251, Discussed and not applied. [P 24 C 1] 

(c) Tort — Slander of title — Bona fide attach- 
ment withdrawn at early stage — Special damage 
must be proved. 

An attachment of properties made bona fide and 
on sufficient grounds, and withdrawn at an early 
stage of the proceedings without interference with 
the possession of the person injured by the attach- 
ment is at best only a slander of title and special 
damage must be proved before damages are award- 
ded to the person aggrieved by the attachment. 

[P 24 C 1] 

Mela Ram and Nand Lai Saluja — 

for Appellant. 

Shamair Chand — for Respondent. 

- Tek Chand J. — This appeal arises out 
of a suit for recovery of Rupees 1000 as 
damages for wrongful attachment of pro- 
perties, instituted by Baba Ujagar Singh 
Bedi, plaintiff-respondent, against Sain Das 
Chawla, defendant-appellant. The lower 
Court had granted the plaintiff a decree for 
Re. 1 only as “nominal damages’’ and has 
ordered the parties to bear their own costs. 
From this decision the defendant has 
appealed, urging that on the findings of 
the Court below no damages should have 
been allowed at all and the suit should 
have been dismissed in its entirety. The 
plaintiff has filed cross-objections praying 
that Rs. 500 should be allowed as damages. 
The facts, which are no longer in dispute, 
may be briefly stated. The defendant Sain 
Das Chawla obtained a money decree 
against Tikka Sant Singh, who is the only 


son of the plaintiff Baba Ujagar Singh Bedi, 
from the Court of the Senior Subordinate 
Judge, Rawalpindi, on 20th November 1933. 
In execution of this decree, he attached a 
bungalow, known as ‘Cosynook’ at Murree 
and one-fourth share in two properties at 
Rawalpindi, called Sarai Baba Khem Singh 
and Damdama Sahib. Baba Ujagar Singh 
objected that the three attached properties 
belonged to him exclusively, and that his 
son, the judgment-debtor, had no interest 
in them. He admitted that the properties 
were ancestral, but alleged that by a decree 
passed in 1928 on the award of an arbitra- 
tor duly appointed by him and his son to 
settle their disputes, he had been declared 
to be the exclusive owner of these proper- 
ties and his son had only a right of resi- 
dence in ‘ Cosynook’. Tikka Sant Singh also 
objected alleging that he had no interest in 
the sarai and Damdama Sahib and that his 
right of residence in ‘ Cosynook’ was exempt 
from attachment and sale in execution of a 
money decree, under S. 60 (l) (n), Civil 
P. C. In the course of the enquiry in these 
objections, the decree-holder made a state- 
ment that “ for the time being” he did not 
wish to proceed against the sarai and Dam- 
dama Sahib and that these properties be 
released. The enquiry however proceeded 
as regards ‘Cosynook’ but, ultimately, the 
executing Court released this property also. 
On appeal by the decree-holder, the High 
Court held that, though the right of resi- 
dence of the judgment-debtor in ‘ Cosynook’ 
could not be attached and sold ‘ equitable 
execution’ by way of appointment of a re- 
ceiver could be ordered. A receiver was 
accordingly appointed to collect the rent, 
and, after defraying the expenses, pay it to 
the decree-holder until the decretal amount 
was discharged. This judgment is reported 
in A I R 1936 Lah 830, 1 and it was affirmed 
on appeal under the Letters Patent on 14th 
January 1937, L P A No. 103 of 1936. 2 

After the release of the properties, the 
plaintiff Baba Ujagar Singh instituted the 
present suit claiming Rs. 1000 as damages 
for wrongful attachment of the properties. 
He alleged that the defendant, knowing full 
well that the properties in question belonged 
to the plaintiff exclusively and that the 
judgment-debtor had no interest in them, 
had them attached maliciously and that this 

1. Saindas Chawala v. Tika Sant Singh, (1936) 

23 A I R Lah 830=165 I C 519. * 

2. Tika Sant Singh v. Saindas Chawala, reported 

in (1937) 24 A I R Lah 433=175 I C 447= 

I L R (1937) Lah 486=39 PL8 839. 
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caused the plaintiff much mental worry 
and pain and adversely affected his reputa- 
tion and that he was put to considerable 
expense in the objection proceedings for 
which he was entitled to be indemnified. 
The defendant denied the plaintiff’s claim. 
The trial Court held that the plaintiff had 
failed to show that the attachment had been 
made without “reasonable and probable 
pause,” nor had ‘malice’ on the part of the 
defendant been proved. It further held that 
the plaintiff was not entitled to be re- 
imbursed for the expenses incurred by him 
in successfully objecting to the attachment, 
nor could he, in the circumstances, claim 
any damages for personal worry or loss of 
reputation. Following a Single Bench deci- 
sion of this Court, 1938 PLR 158, 3 the 
Court held however that the plaintiff was 
entitled to nominal damages, which it 
assessed at one rupee, and it has passed a 
decree for this amount. 

Before us, counsel for the plaintiff-res- 
pondent has attacked the findings of facts 
arrived at by the lower Court, but, after 
hearing him and examining the record, I 
see no force in his contention. The judg- 
ment-debtor, Tikka Sant Singh is the only 
son of the plaintiff, Baba Ujagar Singh. Ad- 
mittedly, the family is governed by Hindu 
law. All the three attached properties had 
been acquired or built by the father of Baba 
Ujagar Singh, and Tikka Sant Singh had 
acquired an interest in them on his birth. 
Normally, a son’s interest in coparcenary 
properties is liable to attachment in execu- 
tion of a personal decree against him, even 
though in the Punjab the son cannot claim 
partition in the father’s lifetime: AIR 1932 
Ziah 211. 4 In this case however owing to 
dispute between Baba Ujagar Singh and 
his son Tikka Sant Singh, their rights in 
various family properties had been defined 
by an arbitrator and his award had been 
made a rule of Court in 1928. But there is 
nothing on the record to indicate that the 
defendant, Sain Das Chawla, was aware of 
the award or the decree at the time of the 
attachment. Secondly, the award is couched 
in very involved language; it would by no 
means be clear to a layman, without expert 
legal advice, as to what exactly the rights 
of the father and the son in the various 
properties were. 

8. Mahomed Din v. Bant Ram, (1998) 25 A I R 
A JW 334=180 I 0 998=(1988) 40 PLR 158. 

Nihal Chand v. Mohan Lai, (1932) 19 A I R 

2H = 185 10 197 = 18 Lah 465 = 83 
u PLR 779* 
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It cannot therefore be said that the de- 
fendant acted on insufficient grounds in 
attaching the three properties. Indeed, the 
attachment proceedings appear to have been 
taken bona fide in the honest belief that 
the judgment-debtor had an interest in 
ancestral joint family properties. Therefore 

even if the onus lay on the defendant a 

matter on which the rulings are by no 
means uniform but which it is not neces-’ 
sary to decide for the purposes of this case 
— it must be held that he has successfully 
discharged it. On this finding, the plaintiff 
is not entitled to recover any damages at 
all. The lower Court, while rightly dis- 
allowing his claim for reimbursement for 
the expenses incurred by him in the objec- 
tion proceedings and for compensation for 
alleged mental worry and loss of reputation, 
has granted him nominal damages, follow- 
ing 1938 PLR 158. 3 That decision pro- 
ceeded on the principle of the well-known 
case in (1704) 1 Sm L C 251. 5 The actual 
decision in that case, that the malicious 
refusal of a returning officer to accept the 
vote of a duly qualified elector was a tort 
on which an action lay without proof of 
special damage, has been the subject of 
much criticism, it having been doubted 
whether franchise could rightly be regarded 
as a species of property and its infringement 
a form of trespass: see Clerk and Lindsell’s 
Law of Torts, pp. 8 and 115 and the cases 
cited therein. The following observations of 
Holt C. J. in that case however have be- 
come almost classical and have been quoted 
and followed in numerous cases : 

Every injury imports a damage, though it does 
not cost the party one farthing, and it is impossi- 
ble to prove the contrary; for damage is not merely 
pecuniary, but an injury imports a damage, when 
a man is thereby hindered of his right. As in an 
action for slanderous words, though a man does 
not lose a penny by reason of speaking them, yet 
he shall have an action. So if a man gives another 
a cuff on the ear, though it costs him nothing, no, 
not so much as a little diachylon, yet he shall 
have his action, for it is a personal injury. So a 
man 6hall have an action against another for 
riding over his ground though it does him no da- 
mage; for it is an invasion of his property and the 
other has no right to come there. 

These are illustrations of injuria sine 
damnum, in which the mere invasion of 
his right gives the plaintiff a right of action. 
The principle is that a man has an absolute 
right to his property, to the immunity of 
his person, and to his liberty, and an -'in- 
fringement of this right is actionable per se, 
it being not an essential part of the cause 


5. Ashby v. White, (1704) 1 Sm L C 251. 
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of action to prove actual damage, (Under- 
hill's Law of Torts, Edn. 13, p. 6). In such 
cases therefore nominal damages are usually 
awarded. This principle has been held 
applicable to cases of trespass on immov- 
able property when there has been unjusti- 
fiable intrusion on property in possession of 
another. Such trespass is actionable per se. 
But the rule cannot be extended to every 
case of attachment of property, irrespective 
of the circumstances. 

In the case before us, the facts were 
peculiar. The attachment of the sarai and 
the Damdama was withdrawn at the defen- 
dant’s own request at a very early stage of 
the proceedings, without any interference 
whatever with the plaintiff’s possession. As 
regards the “Cosynook,” the plaintiff ad- 
mittedly was not in possession ; the right 
of residence in it had been given by the 
award and the decree to the judgment-deb- 
tor, and though this right of residence was 
subsequently held not to be liable to attach- 
ment and sale in execution of the decree 
against the judgment-debtor, it was ordered 
by the High Court that it could be pro- 
ceeded against by way of “equitable exe- 
cution.” The attachment of “Cosynook” 
therefore was not a trespass on property in 
possession of the plaintiff and consequently 
the principle in (1704) 1 Sm L C 251 5 can- 
not apply to it. With regard to the other 
properties also, the attachment order was 
at best “a slander of title” for which action 
could only lie on proof of special damage : 
see Clerk and Lindsell’s Law of Torts, 
Edn. 9, p. 659. It is therefore clear that 
this is not a case to which the principle of 
injuria sine damnum applies and hence 
the plaintiff is not entitled to recover even 
nominal damages from the defendant. In 
jthis view their case is clearly distinguish- 
able on facts from 1938 P L R 158* relied 
upon by the lower Court. It may however 
be stated that the remarks in the last para 
of the judgment in that case must be taken 
to be limited to its peculiar facts and not 
as laying down any rule of universal appli- 
cation. For the reasons given above, I 
would accept this appeal and setting aside 
the decree of the Court below dismiss the 
plaintiff’s suit with costs in both Courts. 
The cross- objections necessarily fail and are 
dismissed with costs. 

* N.K./R.K. Appeal allowed. 
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Dalip Singh J. 

Mohammad Mustafa Khan — Plaintiff 

— Appellant, 

v. 

Mohammad Yar Khan and others — 

Defendants — Respondents. . 

First Appeal No 16 of 1939, Decided on 
22nd March 1939, from order of Sub-Judge, 
First Class, Ferozepore, D/- 30th November 
1938. 

(a) Arbitration — Award — Award made with- 
out intervention of Court, which is partly in- 
valid, can be made rule of Court if invalid 
portion is separable from valid portion. 

An award made without the intervention of the 
Court, which is partly invalid, can be made a rule 
of the Court if the invalid portion is separable from 
the valid portion. If it is so separable, then there 
is no objection to making the award a rule of the 
Court. If it is not so separable, then as the Court 
has no power to remit the award to arbitrators 
appointed without its intervention or to correct the 
award itself, the award cannot bo made a rule of 
the Court : 29 Cal 854 (P C), Bel. on. [P 25 C 2] 

Where by the terms of the reference the arbitra- 
tors are empowered to decide what is the property 
belonging to the parties jointly, the mere fact that 
they have wrongly decided that certain property is 
not joint and in addition have gone further and 
held it to belong to a third party does not make; 
the award invalid, for the portion which assigns 
title in the property to a third party can easily be 
separated from the rest of the award, which divides 
the property after finding what is the joint pro- 
perty of the parties. [P 25 C 2] 

(b) Arbitration — Award — Validity of — Joint 
property partitioned by arbitration without in- 
tervention of Court — Mere fact that no specific, 
directions have been given about ventilators and 
drains existing on property does not render, 
award invalid on ground of being indefinite — It 
is open to parties to find out for themselves 
legal inference to be derived from award with 
respect to these particular easements. 

Where joint property belonging to certain per- 
sons has been partitioned by an award made with- 
out the intervention of the Court, the mere fact 
that no specific directions having been given by* 
the arbitrators about the ventilators and drains 
existing in the properties partitioned does not ren- 
der the award invalid on the ground of difficulty 
in execution of the award or indefiniteness in the 
award. It is open to the parties to find out for 
themselves what would be the legal inference to be 
derived from the award with respect to these parti- 
cular easements in the properties. The ordinary, 
rules of law relating to easements in a joint property 
divided between two owners will apply unless there 
is something in the award which takes any parti- 
cular easement out of the general law and assigns - 
a particular right in any party to that easement. 

[P 25 C 2 ; P 26 C 1] 

Shamair Chand — for Appellant. 

Barkat Ali — for Despondent 

1 (Mohammad Yar Khan). 
Judgment. — In this case, the parties* 
who are two brothers, disputed about the • 
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partition of certain joint properties. There 
■was also a dispute as to what properties 
were joint or self-acquired by either party 
and this dispute as to the extent of the 
joint property and the mode of partition 
Was referred to two arbitrators who finally 
gave an award accompanied by a map, ac- 
cording to which they disposed of the pro- 
perty which they held to be joint between 
the parties in a certain manner. One of the 
brothers, the plaintiff in the present case, 
then applied to file this award. Objection 
was taken by the defendant that the award 
was invalid for various reasons and the trial 
Court having framed issues on the objec- 
tions taken by the defendant, came to the 
conclusion that the award could not be filed 
firstly on account of the misconduct of the 
arbitrators in assigning certain property to 
one Jhuman Khan or his sons, Jhuman 
Khan being the real brother-in-law of the 
parties, that is, married to their sister, 
neither the sister, nor Jhuman Khan nor 
his sons having been any party to the 
reference. The Court considered two autho- 
rities, AIR 1936 Lah 794 1 and 30 P L R 
1914, 2 and came to the conclusion that an 
award without the intervention of the Court 
must either be rejected or must be filed and 
the Court could not separate any portion of 
the award if a portion of the award was 
found to be invalid. 

The second objection upheld by the Court 
against the award was that the award had 
left undetermined the question of the drains 
and ventilators existing on the property in the 
respective portions into which it had divided 
that property. The result of this was that 
there would be difficulty in execution pro- 
ceedings and the award was indefinite and 
therefore there was misconduct in law on 
the part of the arbitrators. For these rea- 
sons, the Court refused to file the award. 
There was also a third objection taken, 
which the Court held against the objector, 
that the plan attached to the award was 
not a correct plan. The Court held however 
that the colours on the plan enabled the 
portions assigned to each party to be demar- 
cated at the site and therefore rejected this 
objection. 

The plaintiff has come in appeal and 
various rulings have been cited before me 
as to the powers of the Court to file an 
award which is partly invalid, when such 

1. Rattan Kaur v. 8obha Ram, (1936) 23 A I R 

m Lah 794=168 I 0 213. 

2. Hiadar Mai v. B. Borrooah & Co., (1914) 1 

AIR Lah 422=23 I O 869=30 P L R 1914. 


award is made without the intervention 
of the Court. The matter is however con- 
cluded by the ruling of their Lordships of 
the Privy Council in 29 Cal 854, 3 where! 
their Lordships in the case of an award 
made without the intervention of the Court 
held that the award could be made a rule 
of the Court provided the invalid portion 
was separable from the valid portion. This 
Court therefore has only to see whether the 
invalid portion of the award, if any, is or is 
not separable from the rest of the award. 
If it is so separable, then there is no objec- 
tion to making the award a rule of the 
Court. If it is not so separable, then as the 
Court has no power to remit the award to 
arbitrators appointed without its interven- 
tion or to correct the award itself, the award 
cannot be made a rule of the Court. 

Turning now to the first objection, namely 
the award declaring certain property to 
belong to Jhuman Khan, it is possible that 
the arbitrators made a wrong decision on 
this point. The fact however remains that 
by the terms of the reference the arbitra- 
tors were entitled to decide what was the 
joint property of the parties and the mere 
fact that they have wrongly decided that 
certain property is not joint and in addition 
have gone further and held it to belong to 
a third party does not in my opinion make 
the award invalid, for the portion which 
assigns title in the property to a third party 
can easily be separated from the rest of the 
award which divides the property after 
finding what is the joint property of the 
parties. The matter might have been other- 
wise if there was no dispute between the 
parties as to the properties to be divided 
and it was only a question of partitioning 
the properties already ascertained to belong 
to the parties. But in the circumstances of 
this case I see no reason why the award 
may not be filed expunging the portion 
which says that the portion marked green 
in the plan belongs to Jhuman Khan or his 
descendants. I therefore do not consider 
that the award should have been rejected 
on the first objection as done by the trial 
Court. 

As regards the second objection, the 
matter again appears to me to bo perfectly 
clear. The property has been partitioned 
and if no specific directions have been given 
about the ventilators and drains existing on 
the properties partitioned, it is open to the 

3. Buta v. Municipal Committee, Lahore, (1902) 
29 Cal 854=29 I A 168=7 OWN 82=87 
P R 1902=8 Sar 327 (P 0). , 
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parties to find out for themselves what 
would be the legal inference to be derived 
from the award with respect to these par- 
ticular easements in the properties. In other 
words, the ordinary rules of law pertaining 
to easements in a joint property divided be- 
tween two owners will apply unless there 
is something in the award which takes any 
particular easement out of the general law 
and assigns a particular right in any party 
to that easement. I see no difficulty in exe- 
cution nor any indefiniteness in the award 
by reason of this failure to determine what 
is to happen to existing ventilators and 
drains. I therefore do not consider that the 
second ground for rejecting the award is 
made out. On behalf of the respondent the 
learned counsel has contended that the third 
objection should have been held in his 
favour. But after looking at the plan and 
seeing what the mistakes are in it accord- 
ing to the evidence of D. W. 1, I do not 
think there can be any real difficulty in 
demarcating the portions allotted to the 
parties on the spot from the map. I there- 
fore agree with the trial Court in holding 
that this objection to the award is of no 
value. The result is that I accept the appeal 
and declare the award to be a rule of the 
Court. In the circumstances I leave the 
parties to bear their own costs throughout. 

r.M./r.k. Appeal allowed. 
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Tek Chand and Abdul Rashid JJ. 

Sodhi Narindar Singh — 

Plaintiff — Appellant. 

v. 

Sodhi Kuldip Singh and another — 

Defendants — Respondents. 

First Appeal No. 450 of 1938, Decided 
on 7th July 1939, from decree of Sub- 
Judge, First Class, Gujranwala, D/ 29th 
August 1938. 

(a) Court-fees Act (1870), S. 7 (i) — Suit for 
declaration that plaintiff is sole owner of G. P. 
Notes not yet mature is not suit for money — 
S. 7 (i) does not apply. 

A 6uit to obtain declaration that the plaintiff is 
the sole and exclusive owner of G. P. Notes which 
are not mature for payment is not a suit for re- 
covery of money. As such Sec. 7 (i) does not apply 
to such a suit. [P 26 C 2] 

(b) Practice — Adjournment — Period depends 
on circumstances of individual case — If long 
period is required costs should be given toother 
party. 

In determining the period of adjournment the 
Court should consider the circumstances of an 


individual case and where they are such as to 
demand a longer period, a longer adjournment on 
payment of costs to the other party should be 
granted. [P 27 C 1] 

M. C. Mahajan and D. R. Sawhney — 

for Appellant. 

Dina Nath Bhasin and Nand Lai Bhalla 

— for Respondent 1. 

Tek Chand J. — Counsel for respon- 
dent 1 raises a preliminary objection that 
the court-fee paid by the plaintiff-appellant 
on the plaint as well as the memorandum 
of appeal is insufficient. They urge that, 
though the claim is described in the plaint 
as one for a declaration, the G. P. Notes in 
question are the exclusive property of the 
plaintiff and that defendant 1 has no con- 
nexion or concern with them, in reality 
the suit is one for recovery of Rs. 15,000 
and as such is governed by S. 7 (i), Court- 
fees Act according to which, the ad valo- 
rem court-fee is payable on that amount. 
After examining the plaint and hearing 
counsel we have no doubt that this objec- 
tion is devoid of all force. Admittedly, the 
Notes in question are in possession of the 
plaintiff and it is common ground that they 
will not mature for payment by the Public 
Debt Office (defendant 2) for some years. 
The sole point in dispute between the par- 
ties is one of title and the suit is clearly 
one to obtain a declaration that the plain- 
tiff is the sole and exclusive owner of the 
Notes. It is difficult to see how a suit of 
this kind can be called one for recovery of 
money falling within Sec. 7 (i), Court-fees 
Act. We hold that the plaint and the memo- 
randum of appeal are properly stamped 
with a court-fee of Rs. 10 each and we 
overrule the objection. 

On examining the record we find that 
there has been no proper trial in the lower 
Court and the learned Subordinate Judge 
has acted hastily in dismissing the suit. The 
issues were framed on 11th May 1938 and 
the case was fixed for evidence of the par- 
ties on 23rd August 1938. On that date, it 
transpired that no witnesses had been 
summoned by the plaintiff. His counsel 
stated that the principal witness in the case 
was the plaintiff himself that he was posted 
in Burma as Inspector General of Civil 
Hospitals and could not get leave to be pre- 
sent at Gujranwala on the date fixed, that 
interrogatories had therefore to be sent to 
him, but for a proper preparation of these 
interrogatories certain copies from the re- 
cord of a decided case were necessary, that 
copies had been applied for but had not been 
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supplied. He therefore asked for an adjourn- 
ment. This prayer however was refused and 
the case adjourned only for four days for 
plaintiff’s evidence. The plaintiff could not 
possibly be present in person at Gujranwala 
on that date, and yet th6 suit was dismissed. 
' We think that in the peculiar circumstances 
of the case the learned Judge should have 
granted a longer adjournment on payment 
of costs to the respondent, and that his 
order dismissing the suit forthwith cannot 
»be maintained. The suit must be sent back 
for re-hearing and decision in accordance 
with law. 

We observe that the issues framed in 
this case are not sufficiently comprehen- 
sive. With the concurrence of both counsel 
the issues are re-framed as follows : (1) Do 
the Government Promissory Notes in dis- 
pute belong to the plaintiff? (2) Was Mt. 
Pam Kaur the absolute owner of these 
notes ? (3) If so, did she gift them to Sodhi 
Indar Singh, father of the defendant ? (4) 
Relief. 

We accordingly accept this appeal, set 
aside the judgment and decree of the lower 
Court and remand the case for retrial on 
the issues framed above. The plaintiff-ap- 
pellant shall pay Rs. 50 as costs to defen- 
dant-respondent 1. This amount shall be 
paid in the lower Court before 8th August 
1939. Both counsel have been directed to 
<iause their respective clients to appear 
’before the Senior Subordinate Judge, Guj- 
xanwala, on 8th August 1939, when the 
Judge will fix (1) a date on which the par- 
ities shall file the list of witnesses together 
with the process-fees and diet money, (2) a 
date for filing the documents which are in 
their possession or power and on which 
they rely, and (3) a date for evidence. 

N.K./R.K. ■ Case remanded . 
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Din Mohammad J. 

■Sir Ganga Bam Trust Society , Lahore 

— Decree-holder — Appellant. 

• ” v. 

Mehta Sundar Lai and another 

J udgment -debtors — Respondents. 

Execution First Appeals Nos. 204 and 338 
<>f 1938, Decided on 13th June 1939, from 
order of Senior Sub-Judge, Jhang, D/- 2nd 
Matf 1938. ;; 

W Punjab Debtors* Protection Act (2 of 
1936), S. 9 — Person governed by custom can 
«vail himself of protection under S. 9 whether 
“ >• agriculturist or not — Interpretation of 
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statutes — Words should be interpreted in their 
plain grammatical sense. 

A Court of law is not justified in going behind 
the plain wording of the Act and to speculate as to 
what the legislators intended to enact. A cardinal 
rule of the interpretation of statutes is that their 
words should be interpreted in their plain gram- 
matical sense. The opening part of S. 9 does not 
make it a condition precedent that the person, who 
6eeks its benefit should necessarily be an agricul- 
turist. Any person who can satisfy the Court that 
he is governed by custom in the matter of succes- 
sion can avail himself of this protection, be he an 
agriculturist or not. [p 2S C 2] 

(b) Punjab Debtors* Protection Act (2 of 
1936) f S. 9 — Loan cannot be considered as 
synonymous with ‘debt*— Discussion on ground 
of judgment-debtor’s or decree-holder’s pro* 
fession is out of place. 

The word ‘‘loan” has not been used in S. 9 
and cannot in any circumstances be considered 
as synonymous with the word “debt” as used 
therein. The expression “loan” was defined as it 
had been used in the definition of “money-leuder” 
and the word “money-lender” appears only in Sec. 
12 and not in Sec. 9. Any discussion therefore on 
the ground of the profession of the original judg- 
ment-debtor or of the decree-holder is out of place 
in considering whether he is protected by S. 9. 

/Vfl [P 28 C 2] 

(c) Punjab Debtors* Protection Act (2 of 
1936), S. 9 — Khatris of Jhang district follow 
custom — Ancestral property in hands of subse- 
quent holder is protected. 

Khatris of Jhang district are presumed to follow 
custom in matter of succession. Hence among 
them ancestral property in the hands of a subse- 
quent holder is entitled to protection under S. 9. 

[P 29 C 2] 

(d) Res Judicata — Failure of judgment-debtor 
to raise plea based on S. 9 of Punjab Debtors’ 
Protection Act in application based on personal 
claim to attached property does not debar him 
from raising it subsequently. 

The question whether an alternative plea ought 
to have been made a ground of attack depends on 
the facts of each case. If the alternative plea is in- 
consistent with the main plea and would thus 
create confusion it cannot be said that the alter- 
native plea ought to have been raised in the previ- 
ous suit or application : A I E 1935 Lah 753 and 
20 Cal 79 (P C), Eel. on. [P 29 C 2] 

Application under S. 9, Punjab Debtors’ Protec- 
tion Act, is inconsistent with the plea of the judg- 
ment-debtor that property attached is his personal 
property. *Hence, failure of the judgment-debtor to 
raise the plea under S. 9 in an application based 
on personal claim, does not debar him from raising 
the plea subsequently. (P 29 C 2] 

(e) Re» Judicata — Execution Proceedings — • 
Different objection can be raised at different 
stage. 

In the course of the same execution proceedings 
a different objection can be raised at a different 
stage thereof : A I E 1937 All 446, Eel. on. 

[P 80 0 1] 

(f) Res Judicata — Question never raiised or 
decided is not res judicata. 

A question never raised and never decided before 
cannot operate as res judicata : A I E 1933 All 
922 ; A I E 1933 Nag 287 and A I E 1935 Lah 
942, Eel. on. [P 80 C U 
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Vishnu Datta — for Appellant. 

J. L. Kapur and Qabul Cband Mittal — 

for Respondents. 

Judgment. — This judgment will dispose 
of Execution First Appeals Nos. 204 and 
33S of 1938. They have arisen in the fol- 
lowing circumstances : A mortgage decree 
was obtained by the late Sir Ganga Ram 
against the late Mehta Bahadur Chand for 
a considerable amount of money. Both have 
died and the decree-holder is represented 
before me by a Trust Society and the judg- 
ment-debtor by his sons. The mortgaged 
property was sold in due course but only 
a part of the decretal amount was thus 
realized. Proceedings under O. 34, R. 6, 
Civil P. C., then followed and a decree was 
made against the estate of the deceased 
judgment-debtor in the hands of his sons. 
Various abortive attempts were made by 
Sundar Lai to get rid of the attachment of 
the property in suit made at the instance of 
the decree-holder prior to 1st October 1936. 
In all those applications he claimed some of 
the property to be his but he never dili- 
gently prosecuted any one of them with 
the result that they were dismissed without 
any clear adjudication on the merits of the 
case. In the meantime, Act 2 of 1936 was 
passed and on 1st October 1936 when his 
last application, based on his personal 
claims, was dismissed, he presented the 
petition now before me claiming that the 
entire property attached was protected 
under S. 9 of Act 2 of 1936. Objections on 
the part of the decree-holder were raised 
to this application mainly on the ground 
Of res judicata and on the ground of the 
inapplicability of the Act to the judgment- 
debtor. The Senior Subordinate Judge in a 
judgment, which to say the least, is most 
unsatisfactory on other grounds, found both 
points against the decree-holder; hence this 
appeal. 

I may say at once that the argument 
employed by the Senior Subordinate Judge 
in favour of the judgment-debtor in respect 
of the applicability of Act 2 of 1936, is 
altogether erroneous. Having held that he 
was not governed by custom, he could not 
grant him protection under the Act merely 
on the ground that he was an agriculturist. 
As I interpret S. 9, the question whether a 
person is an agriculturist or not, does not 
arise under the terms of the Section, and 
the discussion on that part of the case there- 
fore is altogether irrelevant. The material 
portion of that Section reads as follows ; . 


When custom is the rule of decision in regard to 
succession to immovable property, then notwith- 
standing any custom to the contrary ancestral 
immovable property in the hands of a subsequent 
holder shall not be liable in the execution of a 
decree or order of a Court relating to a debt in- 
curred by any of his pr^decessors-in- interest. 

It is obvious that the opening part of the 
Section does not make it a condition prece- 
dent that the person, who seeks its benefit, 
should necessarily be an agriculturist. Any 
person, who can satisfy the Court that he 
is governed by custom in the matter of 
succession, can avail himself of this protec- 
tion, be he an agriculturist or not. It may 
be that the intention of the framers of the 
Act was to protect agriculturists alone but 
a Court of law is not justified in going 
behind the plain wording of the Act and to 
speculate as to what the legislators intended 
to enact. A cardinal rule of the interpreta- 
tion of statutes is that their words should 
be interpreted in their plain grammatical 
sense. The Section always speaks for itself 
unless it can be reasonably contended that 
by implication it means something else. 
Counsel for the decree-holder referred to 
the definition of “loan” in order to support 
his contention that the present judgment- 
debtor was not contemplated by this Sec- 
tion; but in my view that too is altogether 
irrelevant. The word “loan” has not beenj 
used in the Section and cannot in any cir- 
cumstances be considered as synonymous 
with the word “debt,” as used therein. The 
expression “loan” was defined as it had 
been used in the definition of “money- 
lender” and the word “money-lender” ap- 
pears only in S. 12 and not in S. 9. The 
fact that “loan” may not carry the same 
meaning as “debt” — or, in other words, the 
fact that these two terms may be different 
— becomes clear if we refer to the Relief of 
Indebtedness Act which defines these two 
terms separately. Any discussion therefore 
on the ground of the profession of the 
original judgment-debtor or of the decree- 
holder is out of place. 

The principal question therefore to deter- 
mine in connexion with the applicability 
of this Section is whether it has been estab- 
lished that the original judgment-debtor 
followed custom in the matter of succes- 
sion. In relation to this aspect of the case,, 
reliance is placed on three Manuals of Cus- 
tomary Law relating to the Jhang District 
prepared in 1880, 1904-05 and 1924-25. 
It is significant that at the time of the 
preparation of the first riwaj-i-am one of 
the persons consulted was Mehta Devi 
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Dyal who was admittedly a paternal uncle 
of the original judgment-debtor; and that 
at the time of the preparation of the second 
manual in 1904-05 the person consulted 
on behalf of this family was Mehta Mut- 
saddi Mai, the father of the judgment- 
debtor. The documents placed on the record 
by the decree-holder himself relating to the 
year 1880 unmistakably show that Khatris 
had adopted the custom of Syeds in the 
matter of succession and that where they 
•did. not adopt that custom, they had clearly 
stated that they were governed by their 
personal law like the Brahmins. Similar 
replies were given in 1904-05 and 1924- 
25. This being so, it cannot be contended 
that the family of the judgment-debtor 
could not possibly be governed by custom. 
In 10 Lah 86 l their Lordships of the Privy 
Council applied rules of Customary law to 
Aroras residing in the town of Peshawar. 
In 57 All 494 2 at p. 508, their Lordships 
of the Privy Council, referring to a previ- 
ous judgment of their own reported in 49 
Cal 120, 8 observed that even non-agricultu- 
rists could be governed by custom. That 
several Hindu tribes of the Jhang District 
have been held by the Chief Court and this 
Court to be governed by Customary law, is 
apparent from authorities like 93 P R 1892 4 
relating to Khatris, 43 P R 1899 6 relating 
to Trikha Brahmins and 9 Lah 110 6 relat- 
ing to Aroras. The onus therefore clearly 
shifted on to the other side to disprove that 
the family of the judgment- debtor was gov- 
erned by Customary law in the matter of 
succession. The decree-holder has signally 
failed to prove that the family of the judg- 
ment-debtor is governed by Hindu law and 
•the presumption therefore arising in favour 
of the judgment-debtor on the basis of the 
entries in the Manuals of Customary law 
in his favour stands unrebutted. Besides, 
be has led positive evidence to show that 
he is governed by Customary law and his 
witnesses have referred to certain instances 
too which support his contention. In these 
circumstances, it cannot but be held that 


1. Vaishnu Ditti v. Rameshri, (1928) 15 A I R 
P C 294=113 I 0 1=55 I A 407=10 Lah 86 
(PO). 

■2. Basant Singh v. Brij Raj Saran Singh, (1935) 
22 A I R P 0 132=156 I C 864=62 I A 180= 
67 All 494 (P C). 

8. Ram Kishore v. Jai Narayan, (1922) 9 A I R 
P 0 2=64 I 0 782=48 I A 405=49 Cal 120= 
17 N L R 163 (P C). 

_ 4. Ganga Ram v. Asa Nand, (1892) 93 P R 1892. 

6. Mohan Lal v. Devi Das, (i899) 43 P R 1899. 

1 ♦. Jugal Das v. Jasodan Bai, (1928) 15 AIR Lah 
212=108 I O 170=9 Lah 110. 


the rule of decision in the matter of suc- 
cession in the case of this family is custom 
and not Hindu law. This being so, as I have 
already stated, the fact that the original 
judgment-debtor was a lawyer or had in- 
dulged in speculative business or had ac- 
quired other property from professional 
income, is immaterial. I hold therefore that 
the judgment-debtor can avail himself of 
the protection afforded by Act 2 of 1936. 
The property now in dispute being admit- 
tedly ancestral cannot therefore be attached 
in execution of any decree against the ori- 
ginal judgment-debtor. 

It was strenuously contended, however, 
that even if this protection was available 
to the judgment-debtor, he could not take 
advantage of it inasmuch as he had failed 
to raise this point in the petitions submit- 
ted by him prior to 1st October 1936. Here 
also I am not inclined to agree with the 
decree-holder. This plea would, in my view, 
have been inconsistent with the personal 
claims that he had been putting forward 
before and would have created confusion in 
the record. The question whether in such 
circumstances an alternative plea ought to 
be raised or not has been discussed at length 
in a case reported in A I R 1935 Lah 753, 7 
to which I was a party and I am not con- 
vinced that this case stands on a different 
footing. My attention has been drawn to 
various authorities of this Court and of the 
other Courts in India, in which it has been 
stated that alternative pleas ought to be 
raised on the first possible occasion ; but 
with all respect I consider that each case 
depends on its own circumstances. As re- 
marked by their Lordships of the Privy 
Council in 20 Cal 79,® 

that it ‘might’ have been made a ground of at- 
tack is clear. That it ‘ought’ to have been, appears 
to their Lordships, to depend upon the particular 
facts of each case. Where matters are so dissimilar 
that their union might lead to confusion, the 
construction of the word ‘ ought’ would become 
important. 

As I look at the question, it does not lie 
in the mouth of a person who claims the 
property as his own to contend at the same 
time that it is not his and to waste his own 
time as well as the time of the Court in 
enunciating as to what would happen if the 
property was not his. The principle laid 

7. Abdul Wahab v. Mustafa Khan, (1935) 22 

AIR Lah 753=156 I 0 543. 

8. Karnes war Pershad v. Raj Kumari Rattan 

Koer, (1893) 20 Oal 79=19 I A 234=6 Bar 

241 (P O). 
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down in 15 Lah 869, 9 AIR 1937 Lah 772, 10 
AIR 1936 Lah 696, 11 8 Cal 51, 12 AIR 
1921 P C 23, 13 AIR 1933 Lah 697, 14 15 
Lah 20S 15 and 14 Lah 409, 16 so far as it 
goes, is, if I may say so with all respect, 
correct but in my view it does not apply to 
the facts of the present case. Further, in 
the course of the same execution proceed- 
ings a different objection can be raised at a 
different stage thereof : see AIR 1937 All 
446. 17 It is also obvious that a question 
never raised and never decided before can- 
not operate as res judicata : see A I R 1933 
All 922, 18 AIR 1933 Nag 287 19 and A I R 
1935 Lah 942. 20 

There is also another aspect of looking at 
the case. Prior to the passing of Act 2 of 
1936, several judgments of this Court, AIR 
1930 Lah 1058, 21 among others, had ruled 
that a male proprietor of the Jhang District 
could not avail himself of the principle 
enunciated in 4 P R 1913. 22 The judgment- 
debtor therefore was excusable if he did 
not claim the benefit of that decision in the 
previous stages of the execution proceed- 
ings. The passing of the Act however 
changed the position and on this ground too 
he would not be debarred from taking ad- 
vantage of the Act when it came to his 
knowledge. I am therefore of the view that 
the judgment-debtor was competent to raise 

9. Prabhu Dayal v. Dewat Ram, (1935) 22 A I R 
Lah 200 = 155 I C 286 = 15 Lah 869 = 35 
P L R 429. 

10. Firm Nanak Chand Ramji Das v. Ibrahim, 

(1937) 24 A I R Lah 772 = 174 I C 965 = 40 
P L R 38. 

11. Punjab National Bank Ltd. v. Shamsher 

Singh, (1936) 23 A I R Lah 696=166 I C 391 
=38 P L R 936. 

12. Mungul Pershad Dichit v. Grija Kant Lahiri, 

(1882) 8 Cal 51=8 I A 123 = 11 C L R 113= 
4 Sar 248 (P C). 

13. Raja of Ramnad v. Velusami Tevar, (1921) 8 

A I R P C 23=59 I C 880=48 I A 45 (P C). 

14. Madan Gopal v. Jaswant Rai, (1933) 20 A I R 

Lah 697=144 I C 488=34 P L R 489. 

15. Kidar Nath v. Taj Muhammad Khan, (1933) 

20 A I R Lah 3 = 144 I C 259 = 15 Lah 208 
=34 P L R 685. 

16. Ved Kaur v. Balkishen Das, (1933) 20 A I R 

Lah 594 = 141 I C 577 = 14 Lah 409 = 84 
P L R 528. 

17. Aley Rasul v. Balkishan, (1937) 24 A I R All 

446=169 I C 997=1937 A L J 482. 

18. Radhe Shiam v. Shyam Lai, (1983) 20 A I R 

All 922=147 I C 743. 

19. Gokulchand Ram Gopal v. Laxminarayan, 

(1933) 20 A I R Nag 287=160 I C 685. 

20. Mohammad Din v. Hirda Ram, (1935) 22 

AIR Lah 942=160 I C 749. 
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1058=128 I 0 318=31 P L R 655. 

22. Jagdip Singh v. Narain Singh, (1913) 4 P R 
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Das ( Dalip Singh J,) 

this objection at the stage at which itr was 
raised and that he was not barred by the 
principle of res judicata. I accordingly ac- 
cept Appeal No. 338 of 1938 and dismiss 
Appeal No. 201 of 1938 though on different 
grounds. In the result the property now 
under attachment will be released. There 
will however be no order as to costs. 

D.S./r.K. Order accordingly . 
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Tek Chand and Dalip Singh JJ. 

Joint Hindu Family Pilada Pam and 
others — Appellants. 

v. 

Joint Hindu Family Tulsi Das Asa 
Hand and others — Respondents. 

Letters Patent Appeal No. Ill of 1938, 
Decided on 21st December 1938, from 
judgment of Ram Lall J., in F. A. No. 20 
of 1938, D/- 2nd May 1938. 

(a) Civil P. C. (1908), O. 21, Rr. 54, 24 and 
65 — Attachment — Execution of — Nazir can 
delegate execution of process to his subordinates'. 

A warrant of attachment in printed form pro- 
vided by rules and addressed to the bailiff was 
made over to the Naib Nazir and he endorsed it to 
a process-server who executed the attachment 
which was objected to by judgment-debtor on th© 
ground that process-server had no authority to 
effect the attachment it being without the order of 
the Court : 

Held that ministerial acts could always be dele- 
gated where they do not require the exercise of 
any discretion or judgment and as such the Nazir 
could always delegate the execution of process to 
the subordinates and that the terms of O. 21, 
R. 54 had been complied with and the attachment 
was legal : 6 All 385 ; 22 Cal 596 and (1851) 6 
Ex 150, Bel. on. [P 31 C 2] 

(b) Civil P. C. (1908), O. 21, R. 65, Rules 
under — Lahore High Court Rules — Vol. 1, 
Chap. 12-L, R. 20 — R. 20 does not refer to 
attachment. 

Rule contained in Vol. 1, Chap. 12-L, R. 20 (v) 
refers only to conduct of sales and has no bearing 
on the question of attachment. [P 31 C 2) 

M. L. Puri — for Appellants. 

Indar Dev — for Bespondents. 

Dalip Singh J. — On 23rd February 1937 
a warrant of attachment of certain houses 
in Kallur Kot, Tehsil Bhakkar, was issued 
by the learned Senior Subordinate Judge, 
Mianwali, in execution of a decree for some 
eight thousand odd rupees. It was ad- 
dressed to the “bailiff Bhakkar” as in the 
printed Form No. 100 in Rules and Orders 
Vol. VI, Part A-l, p. 57. The warrant was 
sent to the Subordinate Judge at Bhakkar 
and it is alleged in the trial Court’s judg- 
ment that it was made over to the Naib 
Nazir who endorsed it to Gonda Ram, pro- 
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cess-server, on 1st April 1937. There is 
nothing on the record to show by whom 
the endorsement on the warrant in favour 
of Gonda Ram, process-server, was made. It 
seems to have been assumed throughout the 
case that it was the Naib Nazir who made 
this endorsement. Attachment in accordance 
with the warrant was effected by the pro- 
cess-server on 14th April. 1937. His report 
and affidavit duly attached to the warrant 
are on the record. On 14th May 1937, one 
Ganda Ram objected that the property at- 
tached had been mortgaged to him on 16th 
April 1937. On 15th May 1937, one Ghanu 
Ram objected that a portion of property 
attached had been mortgaged to him on 
15th April 1937. On 30th August 1937 
the judgment-debtor objected that the at- 
tachment was illegal as the process-server 
had no authority to effect attachment in a 
decree of property of so high a value and 
therefore prayed that it be held ineffectual. 

The lower Court upheld this objection on 
22nd November 1937, the only issue framed 
being : Is the attachment in question il- 
legal?” The learned Judge appears to have 
held that under O. 21, R. 65, Civil P. C., a 
rule has been framed in Vol. I, Chap. 12-L, 
Rule 20 (v), wherein it is laid down in the 
High Court Rules and Orders that the con- 
duct of sale of property worth more than 
Rs. 100 should not be entrusted to a pro- 
cess-server. It seems that the District Judge, 
Hissar, had asked the High Court about 
instructions regarding attachment agency 
and the High Court office had referred him 
to the above rule in the Rules and Orders 
and stated that the principles applied to 
attachment. The matter came in appeal 
before a Single Bench of this Court and it 
was held that the rules and orders had not 
the force of law but that the provisions of 
the Civil Procedure Code as contained in 
O. 21, R. 54 had not been complied with, 
and that, further, the order of the Court to 
attach property was directed to the bailiff, 
and the bailiff or Naib Nazir was not en- 
titled to delegate this authority to the 
process-server without an order from the 
Court and that therefore the attachment 
was illegal. The appeal was therefore dis- 
missed. The Letters Patent appeal was 
admitted and has been heard by us. 

It may be stated at once that the learned 
counsel for the respondent was unable to 
show us in what way the terms of O. 21, 

+k nofc been complied with. All 

_r at Rule re <l ui res is that the property 

ould be attached by proclamation by beat 


of drum or other customary mode and that 
the prohibitory order should be served on 
the judgment-debtor and a copy of the order 
should be pasted on or near the property 
attached and also at the court-house and, 
if the property is land, at the office of the 
Collector. It is also clear that the rule con- 
tained in Vol. 1, Chap. 12-L, R. 20 (v), does 
not refer to attachment but only to the 
conduct of sales and does not appear to me 
to have any bearing on the question before 
us. In Vol. 1, Chap. 12-H, R. 3, page 19 of 
the Rules and Orders, it is stated that the 
warrant should go to the Nazir who will 
depute a process-server to execute it. This 
rule and order appears to be at variance 
therefore with the printed form No. 100 in 
Vol. 6, Part A-l, p. 57, referred to above. 
The Civil Procedure Code merely lays down 
in O. 21, R. 24 (2), that the process should 
be delivered ‘‘to the proper officer to be 
executed. The proper officer, according to 
the rule in Vol. 1, Chap. 12-H, R. 3, p. 19, 
would be the Nazir, but, according to the 
printed form, would appear to be the bailiff. 

It w’as contended by the learned counsel 
for the appellant that even a non-official 
could effect a valid attachment provided he 
complied with the provisions ofO. 21,R.54. 
This contention appears to me to be with- 
out any foundation. It is obvious that it 
would be strange .indeed if property could 
be attached by outsiders, who had no autho- 
rity to effect any attachment at all, without 
the person affected being able to question 
that authority. Therefore I see no force in 
this contention. But on the question of the 
power to delegate, I cannot agree with the 
learned Judge in the Single Bench because 
it seems to me laid down in various autho- 
rities that ministerial acts can always be 
delegated where such acts do not require 
the exercise of any discretion or judgment : 
see (1851) 6 Ex 150, 1 and in this country 6 
All 385 a and 22 Cal 596, 3 where it was held 
that the Nazir could always delegate the 
execution of the process to his subordinates. 

In this case however, the further question 
arises, namely that the Court following 
the printed form had directed the bailiff to 
execute the attachment and it seems to 
have been assumed that the Naib Nazir 
received the order and delegated it to a 

1. Walsh v. Boufchworfch, (1851) 6 Ex 150=2 Ij M 
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process-server other than the bailiff. The 
reason for the assumption appears to be that 
the usual practice in the Courts throughout 
the province is that all warrants of attach- 
ment are handed over to the Civil Nazir 
who then deputes any one of his subordi- 
nate staff, whether Naih Nazir, or Madid 
Nazir, or execution bailiff; or process-server, 
as the case may be, to execute the warrant. 
The question therefore arises whether by 
the practice of the Court the word ‘bailiff’ 
in the printed form and order has been 
interpreted to mean the Nazir or the Naib 
Nazir, as the case may be. I would there- 
fore frame two issues and remand them to 
the Court below for the parties to lead evi- 
dence, if they wish to do so, and deci- 
sion : (1) Who made the endorsement on 
this particular warrant to the process-server 
Gonda Ram ? (2) Whether it is the practice 
in the District of Mianwali and Tehsil Bhak- 
kar that warrants of attachment always go 
to the Nazir or Naib Nazir, as the case 
may be, even if addressed, according to the 
printed form, to the bailiff ; and whether 
the Nazir or Naib Nazir, as the case may 
be, then deputes one of his subordinates to 
execute the warrants? The report will be 
sent hack within two months with the opi- 
nion of the learned trial Court on the same. 
Remand is under O. 41, R. 25, Civil P. 0. 
Counsel have been directed to inform parties 
to appear before the Senior Subordinate 
Judge, Mianwali, on 16th January 1939 and 

obtain a date. 

Tek Chand J — I agree. 

S.G./R.K. Case remanded. 
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Skemp J. 

Chanda Singh v. Emperor. 

Criminal Revn. Petn. No. 406 of 1939, 
Decided on 28th September 1939. 

(a) Criminal P. C. (1898), S. 107— Principal 
and surety executing bond for keeping peace 
Surety is liable only when principal bond not 
realizable. 

Where the accused and his surety have executed 
bonds for keeping the peace, in the first place it is 
the principal boud which should be forfeited and 
it is only where that cannot be realized that the 
surety is liable to pay. The same principle applies 
to a fractional sum out of the bond : A I B 1924 
Lah 262, Foil. [P 32 G 2] 

(b) Criminal P. C. (1898), S. 345 (6)— Com- 
position of offence operates as acquittal — For- 
feiture of bond executed for keeping the peace 
held illegal in the absence of other evidence. 

Composition of offence under S. 845 (6) has the 
effect of an acquittal of the accused and if there be 
no other evidence on record to show that the ac- 
cused committed a breach of the peace, the order 


forfeiting part of the bond not being supported by 
any evidence is illegal. [P 32 C 2] 

Dwarka Das Mehra — for Petitioner. 

Order. — One Chanda Singh executed a 
security bond for Rs. 1000 under S. 107, 
' Criminal P. C., to keep the peace for one 
year ; and one Mahna Singh executed a 
surety bond to the same effect on behalf 
of Chanda Singh. During the year Chanda 
Singh was convicted under S. 324, I. P. C. f 
and fined Rs. 50. The case was one of two 
cross-cases and on the recommendation of 
the Sessions Judge, a Judge of this Court 
accepted applications for compromise with 
the effect that the accused were acquitted 
under S. 345, Criminal P. C. A Magistrate 
subsequently ordered that Rs. 100 out of 
Chanda Singh’s bond and Rs. 100 out of 
Mahna Singh’s surety bond should be for- 
feited ; and these orders were upheld by 
the District Magistrate. Chanda Singh and 
Mahna Singh have come here in revision 
through Mr. Dwarka Das Mehra. 

The second bond cannot be forfeited. 
AIR 1924 Lah 262 1 is a direct authority 
on this point, with which I agree. In the 
first place it is the principal bond which 
was to be forfeited; only if that cannot be 
realized is the surety liable to pay. The 
same principle would apply to a fractional 
sum out of the bond. As to the order for- 
feiting Rs. 100 out of Chanda Singh’s bond, 
counsel’s argument is that by virtue of 
S. 345, sub-s. (6), 

the composition of an offence under this Section 
shall have the eflect of an acquittal of the accused 
with whom the offence has been compounded. 

He argued that as there was an acquittal 
and there is no other evidence on the re- 
cord to show that Chanda Singh committed 
a breach of the peace, the orders forfeiting 
part of the bond are not supported by any 
evidence. I am constrained to agree with 
this argument and the orders of the Courts 
below must be set aside. It is nevertheless 
open to the Magistrate, if he thinks it 
worthwhile at this stage, to take indepen- 
dent evidence proving that Chanda Singh 
was guilty of the breach of the peace. Coun- 
sel states that there was a fight between 
his brother and another man in which he 
went to the aid of his brother. I have not 
been into the facts and it is for the Magis- 
trate to consider whether it is worth taking 

any further action now. 

G.N./r.K. Order set aside. 

1. Emperor v. Abdul Aziz, (1924) HAIR Lah 
262=81 I C 955=25 Cr L J 1131=4; Lah 462. 
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A. I. R. 1940 Lahore 33 

Sale J. 


'Tara Mani and others — Defendants 

Appellants. 

v. 

Mt% Kishen Devi , Plaintiff and others , 

Defendants — Respondents. 

Second Appeal No. 230 of 1939, Decided 
on 25th June 1939, from decree of Dist. 
Judge, Hoshiarpur, and Kangra, D/- 25th 
October 1938. 

Custom (Punjab) — Succession — Sister — Brah- 
mans of Palampur, Kangra District— Sister is 
iieir in absence of collaterals. 

Brahmans of Palampur tahsil in Kangra District 
are governed by custom and not by Hindu law and 
under Customary law of Palampur sister is an heir 
m the absence of collaterals and has locus standi 
to sue as next reversioner : A I R 1931 Lah 433 
and AIR 1936 Lah 660 9 Disting. [P 33 0 1 ; 

P 34 C 1] 

K. 0. Bedi — for Appellants . 

Brij Lai — for Respondents . 

Judgment. — This is a second appeal in a 
case in which the plaintiff, as the sister of 
the last male owner, is suing for a declara- 
tion that the sale made by his widow is 
without consideration and necessity and not 
binding on her as the next reversioner. The 
facts in brief are that Naqbidhu, who was 
a Brahman of the Palampur Tehsil of the 
Kangra District, died either in August or Sep- 
tember 1929, leaving a widow, Mt. Gulabi, 
as a life-tenant of his property. On 22nd 
December 1932, Mt. Gulabi sold the land 
in suit to defendants 3 to 6 by a registered 
sale deed for Rs. 3000. This alienation is 
impugned by Mt. Kishan Devi, sister of 
Naqbidhu, claiming to be his next rever- 
sionary heir. It is admitted in appeal before 
me that Mt. Kishan Devi is the sister of 
Naqbidhu and that the parties being Brah- 
mans of the Palampur Tehsil are governed 
by custom and not by Hindu law. Two 
questions are agitated in this appeal : (i) 
whether a sister is an heir under the Cus- 
tomary law of the Palampur Tehsil and (ii) 
whether the lower Appellate Court is right 
•in allowing only Rs. 2166 out of Rs. 3000 
as the amount for which consideration and 
necessity is proved. 

As regards the first point the decision 
turns on the answers to questions 54 and 
59 of the riwaj-i-am of the Kangra District 
compiled by Mr. Middleton as Settlement 
■Officer in connexion with the settlement of 
1914-18.' Court considered that 

he case is governed by answer to question 

• ^jbich it held to be exhaustive, and 

therefore to override the answer to ques- 
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tion 59. The point about the answer to 
question 54 is that in this answer the names 
of various heirs who can succeed in the 
absence of male lineal descendants are 
cited, but a sister is not included in this list. 

Following therefore a Division Bench ruling 

of this Court A I B 1931 Lah 433.* the trial 
Court held that a sister is not an heir and 
that therefore the plaintiff had no locus 
standi to sue in this case. The lower Appel- 
late Court, in spite of a patent misreading 
of the answer to question 59, has held that 
by reason of an instance quoted in the 
answer to question 59 relating to Brahmans 
of Palampur Tehsil, a sister is recognized 
as an heir in the absence of collaterals and 
has found therefore that the plaintiff has a 
locus standi to sue. The misconception of 
the lower Appellate Court in regard to the 
answer to question 59, appears to be due to 
the fact that the learned District Judge 
instead of consulting Mr. Middleton s volume 
m original, appears to have relied on an 
alleged certified copy of a vernacular trans- 
lation (Ex. P.14). This alleged certified 
copy has only to be compared with the 
original to show that it ia wrong. The so- 
called certified copy while correctly pro- 
pounding question 59 recites the answer as 
follows : 

In the presence of collaterals, sisters and sister’s 

sons do not succeed but in case none of the 

above conditions exists, sister’s son would succeed. 

In other words it does not mention any 
recognition of sisters as heirs. Actually the 
correct answer to question 59 as given in 
Mr. Middleton’s Customary Law of the 
Kangra District reads as follows : 

Where there are no sons, widows, mother’s 
collaterals, daughters, ala maliks or others having a 
preferential right to succeed, sisters are allowed to 
succeed. 8uch cases are not many, and there is no 
recognized custom on that account. 

Then, in regard to Tehsil Palampur an 
instance is quoted of a sister succeeding in 
the case of a Brahman who died without 
collaterals. Mr. Bedi for the appellant says 
that he has been misled by depending on 
an apparently incorrect copy, but urges 
that in view of the statement in the correct 
answer to question 59, that “there is no 
recognized custom,” the onus was on the 
plaintiff to prove the custom and he sug- 
gests that the case be remanded on this 
ground. No remand however is necessary, 

A specific issue was framed on this ques- 
tion, whether the plaintiff has a locus 
s tandi to sue, and this issue has been inter- 

i. Sohnu v. Bahgu, (1931) 18 A I R Lah 483= 

135 I C 54. 
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preted by both Courts below as involving a 
decision of the question whether the plain- 
tiff as a sister of the last male owner, is a 
recognized heir. Both parties therefore 
knew what evidence they had to bring. 

In view of the answer to question 59 
that sisters are recognized as heirs and the 
example given in regard to a Brahman of 
Tehsil Palampur, which exactly fits the 
present case, I am of opinion that there is 
no ground for upsetting the decision of the 
lower Appellate Court on this point. Mr. 
Bedi lays stress, as did the trial Court, on 
a Division Bench ruling cited in A I R 1931 
Lah 433; 1 but this ruling is not in point : 
it relates to a case of Ghirths of the Kangra 
Tehsil, whereas in the present case we are 
dealing with Brahmans of Palampur Tehsil. 
Nor did it involve the specific question of a 
sister’s succession. It is true that it was 
held in that particular case that the answer 
to question 54 is exhaustive of the heirs 
entitled to succeed under the Customary 
law of the Kangra District; but not only 
were the learned Judges dealing with a 
different caste in a different Tehsil, but the 
question of the right of a sister to succeed, 
which is specifically dealt with in the 
answer to question 59, was not before the 
Bench. Similarly, in A I E 1936 Lah 660 3 
a decision by a single Judge based on A I E 
1931 Lah 433 1 it is apparent that no refer- 
ence was made to question 59 ; and the 
right of sisters to succeed as mentioned in 
the answer to that question. In the absence 
therefore of any binding decision of this 
Court to the contrary, I must hold that the 
learned District Judge is right in finding 
that the sister in this case is an heir of the 
last male owner, and has therefore a locus 
standi to sue. Turning now to the question 
jOf consideration, there are four items in 
ithe deed as recited in the judgment of the 
lower Appellate Court. There is no dispute 
as to the first item amounting to Rs. 1900. 
As regards the second item of Rs. 300, 
which has not been allowed either by the 
trial or the Appellate Court, counsel for the 
appellants concedes that the decision is 
based on a finding of fact and is therefore 
final. The item mainly disputed in the 
appeal before me was the fourth item of 
Rs. 700 which is recited as having been 
received in cash before the Sub-Registrar 
for expenses connected with the Chobarkh 
ceremony and for payment to creditors. 
The trial Court allowed this item in full, 
2. Bundo v. Nihato, (1936) 28 AIR Lah 660 = 
165 I C 78=38 PLB 851. 


whereas the District Judge has disallowed 
Rs. 400 on account of the Chobarkh cere- 
mony, and allowed only Rs. 200 out of 
Rs. 300 claimed for payment to -creditors. 

Mr. Bedi has urged that the lower Ap- 
pellate Court is in error in holding that 
Rs. 400 is not proved to have been paid on 
account of the Chobarkh ceremony. Admit- 
tedly there is no documentary evidence as 
to the details of this expenditure. The 
learned District Judge has considered the 
oral evidence produced, as wholly unsatis- 
factory. Counsel for the appellants urges 
that the amount is included in the item of 
cash payment before the Sub-Registrar and 
should be allowed on this ground. It is to 
be noted however that the document does 
not specifically say that Rs. 400 was paid,, 
or would be payable, on account of the Cho- 
barkh ceremony. At the time this document 
was executed, the Chobarkh ceremony had 
not taken place, and could not take place 
for at least another nine months, since 
the fourth anniversary of the death of 
Naqbidhu would not occur until August or 
September 1933, whereas this document 
was executed on 22nd December 1932. 
Further, it is in evidence that when this- 
ceremony was performed in 1933, it was 
performed by Mt. Rumalo, the mother of 
Naqbidhu, and not by the alienor, Mt. 
Gulabi. Mt. Gulabi, the alienor, did nob 
come into the witness-box to support this 
item; and in the circumstances there is no- 
ground for upsetting the decision of the 
lower Appellate Court disallowing the item 
of Rs. 400 on this account for want of proof. 
As regards the payment to creditors the 
lower Appellate Court has allowed Rs. 200- 
out of Rs. 300 claimed. The District Judge 
disallowed the balance of Rs. 100 on the 
ground that there is no proof of payment 
of this item. Admittedly there is no such 
proof, and the decision of the District 
Judge is therefore correct on this point. As^ 
regards the item of Rs. 100 claimed for 
registration expenses, the District Judge 
has allowed Rs. 66 only as the pro rata cost 
of registration for a deed, in which Rs. 2100 
only has been proved to be for necessity, 
out of a total of Rs. 3000 recited. I see no 
reason for interfering in the District Judged 
discretion in regard to this item. In the 
result I find that there is no ground for 
disturbing the decision of the lower Appel- 
late Court on any ground. The result is- 
that the appeal fails and is dismissed with, 
costs. 
n.k./r.k. 


Appeal dismissed. 
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A. I. R, 1940 Lahore 35 

Bhide J. 


Gopal Dass 


Judgment -debtor — 

Appellant. 


v. 


Municipal Committee , Hafizabad , De- 
cree-holder and another — Judgment- 
debtor — Respondents. 

Execution Second Appeal No. 268 of 
1939, Decided on 3rd October 1939. 

(a) Civil P C. (1908), Sa. 48, 100 — Second 
appeal lies from finding on question whether 
application is ‘fresh* within meaning of S. 48. 

. question whether an application in question 
is a fresh application within the language of S. 48 
is a mixed question of fact and law and a second 
appeal is competent. [P 35 q 2 ] 

(b) Civil P. C. (1908), S. 48— Previous appli- 
cation for execution dismissed for default — 
Second application, though for same relief, held 
not to be for revival of prior application. 

Where a previous application for execution has 
been dismissed for default on the part of the decree- 
holder, a subsequent application cannot be said to 
be for revival of the old application merely because 
™ l » llef Prayed for is the same : 21 All 155 and 6 

A? 10 ' , Disti W ; AIR 1934 All 481 and AIR 
1927 All 16 (F B), Expl. [P 36 0 1] 

Shambu Lai Puri — for Appellant. 

Dewan Mehr Cband — - for Respondent 

(Decree-holder). 

Judgment. — This is an appeal arising 
out of execution proceedings. A decree was 
obtained by the respondent Municipal Com- 
mittee in 1925 and applications for execu- 
tion were made from time to time. The last 
but one application was made for the arrest 
of the judgment-debtors on 19th February 
1936. ^ The judgment-debtors raised certain 
objections which were dismissed and there- 
after on 5th April 1937 warrants of arrest 
were issued. The decree-holder’s agent took 
the warrants for executing them at Hafiza- 
bad, but failed to present them in the Sub- 
Judge’s Court or take the assistance of any 
bailiff for their execution, with the result 
that the warrants were returned unserved. 
The Court held that the decree-holder had 
been negligent and dismissed the application 
on 27th April 1937. A fresh application was 
filed on the same date and warrants were 
re-issued ; but an objection was then raised 
that the application ' for execution was 
barred under S. 48, Civil P. C. This objec- 
tion was upheld by the executing Court and 
the application was dismissed. But on appeal 
the learned District Judge has held that the 
application dated 27th April 1937 was not 
really a fresh application but ancillary to 
and for the continuance of the previous 


application and therefore was not barred 
under S. 48, Civil P. C. Against this deci- 
sion the present appeal has been filed. 

The learned counsel for the respondent 
has urged that the finding of the learned 
District Judge that the application dated 
27th April 1937 was not a fresh application 
was a finding of fact and hence could not be 
challenged in second appeal. With all defer- 
ence to the contrary view expressed in some 
of the rulings, I am of opinion that the 
question whether the application in ques- 
tion is a fresh application within the langu- 
age of S. 48, Civil P. C., will at least be a 
mixed question of fact and law and a second 
appeal will be competent ; secondly, the 
finding of the learned District Judge seems 
to be clearly opposed to the language of the 
order of dismissal as also to that of the 
application dated 27th April 1937. So far as 
th e language of the application dated 27th 
April 1937 i s concerned r there can be no 
d oubt that it does not purport to ho Ancil- 
la ry to or for th e continuation of the pre- 
vious application. The previous application 

had been dismissed — rightly or wrongly, 

for the default of the decree-holder in not 
getting the warrants served. If the decree- 
holder was dissatisfied with this order, it 
was open to him to appeal from it. He did not 
do so, but filed a fresh application for execu- 
tion. The learned District Judge has held 
that the previous application being an old 
one was dismissed for statistical or adminis- 
trative reasons. But this finding is opposed 
to the contents of the order of the learned 
Sub- Judge. The learned Sub- Judge, as stated 
above, held that the decree-holder had been 
ne glig©ot and dismissed the application for 
that reason. It is true that he also remarked 
that the application was an old one. But 
this remark may have been made only to 
support the learned Judge’s view that the 
decree-holder had not been diligent. The 
learned Judge was himself the best person 
to say whether the previous application was 
dismissed merely for statistical or adminis- 
trative reasons or otherwise and it is note- 
worthy that it was the same Judge who 
held that the application dated 27th April 
1937 was a fresh application within the 
meaning of S. 48, Civil P. C., and was heard 
under that Section. 

The learned District Judge has referred 
to 21 All 155, 1 6PLR 1910 2 and A I R 

1. Jifcmal v. Jwala Prasad, (1899) 21 All 155 = 

1899 A W N 7. 

2. Mt. Prabh Devi v. Diwan Ohand, (1910) 6 

PLR 1910=6 I 0 490. 
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1934 All 4S1 3 in support of his decision. 
The first two rulings are clearly distinguish- 
able ; for, in those cases, the previous appli- 
cations had not been dismissed for any 
negligence on the part of the decree-holder. 
All that had happened was that warrants 
for the arrest of the judgment-debtor had 
been returned unserved. It was held that 
the mere fact that the warrants came back 
unserved was not sufficient evidence of the 
proceedings for execution being exhausted 
and thereby determined. In A I R 1934 All 
481, 3 no order had been passed by the Court 
with regard to one of the prayers in the 
previous application and hence the second 
application was held to be a continuation 
of the previous application. In 49 All 276 4 
which was cited on behalf of the respon- 
dent, it was only held that when the execu- 
tion of a decree had been suspended through 
no act or default of the decree-holder, he 
had a right to ask the Court to revive and 
carry through the execution proceedings 
'r/-V which had been suspended. No case has 
been cited before me in which a previous 
application had been dismissed for default 
on the part of the decree-holder as in this 
lease and yet a subsequent application was 
held to be for revival of the old application, 
merely because the relief prayed for was 
the same. I am therefore of opinion that 
the learned District Judge was not justified 
in treating the application dated 27th April 
1937 as one for continuation of the previous 
application in the circumstances of this 
case. I accordingly accept this appeal and 
restore the executing Court’s order, dis- 
missing that application as time-barred. In 
view of all the circumstances, I leave the 
parties to bear their costs throughout. 

g.N./r.K. Appeal accepted. 

8. Shiva Shankar Das v. Yusuf Hasan, (1934) 21 
A I R All 481=148 I C 1017 = 66 All 791 = 
1934 A L J 202 (F B). 

4. Chhattar Singh v. Kamal Singh, (1927) 14 
A I R All 16=100 I C 692 = 49 All 276 = 25 
A L J 201 (F B). 
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Din Mohammad J. 

Duni Chand — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 256 of 1939, Deci- 
ded on 3rd April 1939 ; case reported by 
Addl. Sessions Judge, Amritsar, D/- 10th 
February 1939. 

Punjab Excise Act (1 of 1914), S. 61 (1) (a) 
— Unlawful possession of liquor — Several per- 


sons cannot be tried of being collectively res- 
ponsible for the possession of liquor under Sec. 
61 (1) (a) unless each individual's possession of 
any liquor is proved. 

Seven persons in a restaurant were found sitting 
round two tables lying side by side, on four chairs 
and a cot lying near the table. They had their 
hands or elbows on the table on which there were 
four tumblers containing small quantities of liquor 
and a bottle containing liquor of the same variety. 
The Magistrate convicted the accused along with 
his six companions on the ground of their being 
collectively responsible for the possession of liquor 
on the table : 

Held that the Magistrate could not enforce 
collective responsibility without trying to find out 
whether the accused was in individual possession 
of any tumbler containing any liquor. [P 37 C 1] 

Bhagat Ram Bakhshi — for Petitioner. 

Mohammad Monir, Asst. Advocate-Gene- 
ral — for the Grown. 

Facts. — Seven accused, Sohan Lai, Ram 
Chand, Duni Chand, Dhanpat Ram, Gian 
Chand, Jagan Nath and Hari Shah have 
been prosecuted for having been found in 
possession of liquor inside Royal Hotel, 
Amritsar, which is also used as a restau- 
rant, the possession of liquor by anybody 
in a restaurant having 'been banned by Noti- 
fication, No. 3718-Ex, dated 30th August 

1937, which came into force on 1st April 

1938. The premises of the Royal Hotel, 
Amritsar, were raided on the evening of 
19th May 1938. After making other arrests 
in the hotel when the party reached room 
No. 4 and opened the door which was shut, 
they saw the seven accused sitting round 
two tables lying side by side, on four chairs 
and a cot lying near the table. The seven 
accused had their hands or elbows on the 
table, and there were some dishes containing 
rice, meat, curd, etc., lying on the tables. 
Four, tumblers Exs. P-1 to P-4 containing 
small quantities of liquor in them were 
found lying on the table, as also some empty 
tumblers. A bottle Ex. P-5 containing eight 
ounces of liquor of the same variety was 
also found lying on the table. The liquor 
was taken into possession at the spot. 
Chaudhri Umar Din, Joginder Nath, Chau- 
dhri Nawab Din and Chuni Lai, Head Con- 
stable, the four witnesses examined for the 
prosecution, were members of the raiding 
party, and witnessed the recovery of the 
liquor lying in front of seven accused. 

Report. — Duni Chand and six others are 
alleged to have been present round a table 
in the Royal Hotel, Amritsar, on 19th May 
1938, in the evening, when an excise raid- 
ing party went to the hotel and found that 
there were seven tumblers on the table 
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round -which seven persons were sitting. 
Four of these tumblers contained liquor. 
But the other three were empty though 
they smelt of liquor. Duni Chand and the 
six companions were convicted on the 
ground that they were collectively respon- 
sible for the possession of the liquor on that 
table, which was on the premises of a res- 
taurant within the Municipal limits of 
Amritsar. As such, Duni Chand and his 
companions were held to have contravened 
jthe provisions of Notification No. 3718 
(Excise), dated 30th August 1937, which 
Icame into force on 1st April 1938. The 
trial Magistrate has enforced collective 
responsibility without trying to find out if 
Duni Chand (petitioner) was in individual 
possession of any tumbler containing any 
liquor. I therefore consider that his order 
convicting the petitioner is erroneous. The 
case is accordingly submitted to the Hon’ble 
Judges of the High Court with the recom- 
mendation that they be pleased to acquit 
the petitioner. The petitioner has already 
paid his fine of Rs. 15. It is recommended 
that an order of refund of this amount 
should be passed in his favour. 


Jagan Nath Aggarwal and Asa Bam 
Aggarwal — for Appellants. 

B. Bhagat Bam — for Respondent ( Bela 
Singh.) 

Special Official Receiver in person. 

Judgment. — This is an appeal arising 
out of execution proceedings relating to a 
decree in the Court of the Senior Subordi- 
nate Judge, Sheikhupura. A house belonging 
to the judgment-debtor was sold by auction 
and the sale was confirmed on 16th August 
1938. In the meantime, the judgment- 
debtor had been adjudged insolvent by a 
Court at Ferozepore and the insolvency 
proceedings had been subsequently trans- 
ferred to the High Court. On the motion of 
the Special Official Beceiver an order was 
passed by a learned Judge of this Court 
that the confirmation of the sale of the 
house should be stayed, but this order did 
not reach the Senior Subordinate Judge till 
after the confirmation of the sale. It appears, 
however, that later on a letter was issued 
by the Assistant Registrar asking the Senior 
Subordinate Judge to send the proceeds of 
the sale to this Court. As a result the sale 


Order. — For reasons recorded by the 
Additional Sessions Judge, I accept this 
petition and acquit the petitioner. The fine, 
if paid, will be refunded. 

G.N./R.K. Petition accepted. 
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Bhide J. 

Lala J agan Nath Aggarwal and others 

— Appellants, 
v. 

Special Official Receiver and others 

Respondents. 

Exn. First Appeal No. 16 of 1939, Deci- 
ded on 21st March 1939, from order of 
Senior Sub- Judge, Sheikhupura, D/- 27th 
October 1938. 


Provincial Insolvency Act (1920), Ss. 51, 52 
— Execution sale confirmed — Judgment-deb- 
tor being in meantime adjudged insolvent sale 
proceeds sent to High Court and not paid to 
decree-holder-— No proceedings having been 
taken under Ss. 51 and 52 decree-holder held 
entitled to sale proceeds. 


During an execution sale the judgment-debtor wa 
adjudged an insolvent and the sale was confirm® 
before stay order was received by executing Coui 
but under orders of the Assistant Registrar th 
*»le proceeds were sent to the High Court instea. 
of being paid to the decree-holder : 

n as no was taken under S. 61 o 

- ta® decree-holder was entitled to get the sal 
proceeds after confirmation of the sale. [P 87 0 2 


proceeds were not paid to the decree- holder 
and his application for execution was 
consigned to the record room. From this 
decision the present appeal has been pre- 
ferred. 

The learned counsel for the appellant 
has urged that the decree-holder was a 
secured creditor and it was open to him to 
realize his security in spite of the insol- 
vency proceedings. It was further urged 
that in this case the sale having been con- 
firmed on 16th August 1938, before the 
order of this Court staying confirmation of 
the sale had reached the Senior Subordi- 
nate Judge, the sale proceeds could not be 
ordered to be sent to this Court. The letter 
of the Assistant Registrar as regards the 
remittance of the sale proceeds to this Court 
was apparently not based on any order of a 
Judge of this Court. The Special Official 
Receiver was unable to give any reply to 
the contentions of the learned counsel for 
the appellant or to support the procedure 
adopted in requiring the Senior Subordinate 
Judge to remit the sale proceeds to this 
Court. As no action was taken under S. 51 
or S. 52, Provincial Insolvency Act, in time, 
the decree-holder was entitled to get the 
sale proceeds after the confirmation of the 
sale. I accordingly accept the appeal and 
direct that the sale proceeds be made over 
to the deoree- holder. In view of all the 


38 Lahore 


Sri Ram v. Emperor (Skemp J.) A. I. R. 


circumstances I leave the parties to bear 
their costs. 

D.B./R.K. Appeal allowed. 
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Skemp J. 

Sri Bam, Proprietor of Messrs. Jugal 
Kishore & So?is, Delhi — Appellant. 

v. 

Emperor through Collector, Delhi, and 
another — Respondents. 

First Appeal No. 177 of 1938, Decided 
on 9th December 1938, from order of Senior 
Sub-Judge, Delhi, D /- 14th June 1938. 

# (a) Succession Act (1925), S. 299 — Ap- 
pealable order. 

If a Court passes an order calling upon an exe- 
cutor to furnish fresh security the order is subject 
to appeal. [P 38 C 2] 

# (b) Administration — Surety for administra- 
tor — Court can release surety of future liability 
if administrator is adjudged insolvent and com- 
mits waste. 

The surety is entitled to protection against the 
executor if it is shown that the latter is wasting 
the estate, and thereby rendering the former liable 
on his surety bond. The course to be adopted, on 
waste by the executor being established by the 
surety, is to call on the executor to furnish other 
security, and on his doing so, to discharge the ori- 
ginal surety in respect of future waste. Should the 
executor fail to furnish other security the probate 
should be revoked and the surety discharged : 52 
P R 1902 ; A I R 1932 All 262 ; A I R 1920 Cal 
584 and 29 Cal 68, Rel. on ; (1866) L R 1 P & 
D 76 ; 28 Mad 161 and 31 All 56, Not foil. 

[P 39 C 1] 

Hence, where the executor by being adjudged in- 
solvent has demonstrated that he is unable to 
manage his own affairs it is reasonable for the 
surety to believe that he is not a fit person to 
manage an estate of somebody else and he is en- 
titled to be discharged from his liability as regards 
future transactions. [P 38 C 1, 2 ; P 39 0 lj 

- Shamair Chand — for Appellant. 

M. Sleem, Advocate General — 

for the Crown. 

Veshnu Datta — 

for Despondent ( Bhola Nath). 

Judgment. — This is a first appeal against 
an order of the Senior Subordinate Judge, 
Delhi, directing one Sri Ram, who had ob- 
tained probate of a will, to lodge fresh secu- 
rity for the administration of the balance 
of the estate. This order was passed on an 
application by the surety Bhola Nath who 
had given security for the administration of 
the estate in the first instance. He sought 
to be released from his security bond on the 
grounds that Sri Ram had been adjudged 
insolvent and was not properly managing 
the estate. As a first step the Judge ordered 


Sri Ram to lodge fresh security. A prelimi- 
nary objection is taken that no appeal lies. 
This is based on S. 299, Succession Act, 
which says : 

Every order made by a District Judge by virtue 
of the powers hereby conferred upon him shall be 
subject to appeal to the High Court 

Admittedly there is no specific provision 
in the Act enabling the Court to take fresh 
security or cancel a security bond, and Mr. 
Vishnu Datta for the respondent Bhola 
Nath argues that there can therefore be no 
appeal. On the other hand, Mr. Shamair 
Chand urges that the Senior Subordinate 
Judge was seized of the case by virtue of 
the Act, that the order was passed in the 
ordinary course of the case under the Act 
and therefore S. 299 must be deemed to 
apply. I accept this argument. If a Court 
can pass an order calling upon an executor 
to furnish fresh security it is obviously 
right and proper that the order should be 
subject to appeal. Mr. Shamair Chand for 1 
the appellant takes the point that once a 
surety has given security that an executor 
shall administer the estate, he cannot be 
permitted to withdraw. He relies for this 
proposition on 28 Mad 161 1 which did so 
hold relying on (1866) 1 P&D 76. 2 28 Mad 
161 1 was followed in 31 All 56. 3 On the 
other hand there are several cases in which 
a surety has been released from security : 
see 29 Cal 68 4 where the applicant had be- 
come surety for his sister for the due ad- 
ministration of the mother’s estate but 
alleged that the administratix was wasting 
the estate. It was held by a Division Bench 
of the Calcutta High Court that the Court 
had jurisdiction to take a second bond with 
fresh sureties and that the surety could be 
released from his obligation by giving 
notice. In 47 Cal 115 5 another Bench of 
the Calcutta High Court held that where 
the surety had become worthless the Court 
could call on the executors for fresh secu- 
rity. In 52 P R 1902 6 a Division Bench of 
the Chief Court held 

that a surety of an executor is entitled to be dis- 
charged from his liability a s regards the future 

1. Subroya Chetty v. RagammaU, (1905) 28 Mad 

161=14 M Li J 482. 

2. In re Stark, (1866) 1 P & D 76=35 LJP 42= 

13 L T 682=14 W R 349. 

3. Kandhya Lai v. Manki, (1909) 31 All 56=1 IC 

143=1908 AWN 288=6 A L J 19. 

4. Raj Narain Mookerjee v. Full Kumari Debi. 

(1902) 29 Cal 68=6 C W N 7. 

5. Surendra Nath Pramanik v. Amrit Lai, (1920) 

7 A I R Cal 584=51 I C 936=47 Cal 115=29 

C L J 496=23 C W N 763. 

6. Shahabuddin v. Fazal Din, (1902) 52 P R 1902 

=89 P L R 1902. 



1940 


Ishar Das V. Firm Bhaion Ki Dokan (Din Mohammad J.) Lahore 39 


transactions of the latter when the executor for 
whom he is surety wastes the estate, and as the 
effect of his discharge would be to revoke the pro- 
bate, if fresh security is not furnished, an appeal 
lies against an order refusing such discharge. 

The learned Judges said : 

The surety is . . . entitled to protection against 
the executor if it be shown that the latter is wast- 
ing the estate, and thereby rendering the former 
liable on his surety bond. In our view of the law 
the course to be adopted, on waste by the executor 
| being established by the surety, is to call on the 
executor to furnish other security, and, on his 
doing so, to discharge the original surety in respect 
of future waste. Should the executor fail to furnish 
other security the probate should be revoked and 
the surety discharged. 

In a recent case, 54 All 293, 7 it was held 
that : 

Although a surety for the due administration by 
a grantee of letters of administration cannot claim 
as of right to be relieved of all future liability by 
merely expressing his intention to revoke, either 
by notice or by an application to the Court, . . . 
yet the Court to which the guarantee is given has 
power, when good cause is shown, to grant a re- 
lease from all liability for future transactions. 

In the course of their judgment the 
learned Judges said: 

It may well be that at the time when the surety 
'furnished security, the administrator was honest 
and was believed to be capable of administering the 
•estate in a. proper way, but he might subsequently 
become dishonest or might mismanage the estate, 
•and so it would be astonishing if there were no 
(provision of law which would give the surety re- 
medy by way of objecting to the Court and asking 
to be relieved. He cannot merely sit idle and watch 
the administrator committing the waste and mis- 
appropriation, knowing fully well that the liability 
•will be his own. 

Mr. Shamair Chand suggested that as 
there is no authority of this High Court on 
the point it should be referred to a Division 
Bench, but I see no need for this course. 
There is a ruling of the Chief Court dealing 
with the point with which I am in respect- 
ful agreement. I also think the remarks in 
54 All 293 7 particularly apposite. The exe- 
cutor by being adjudged insolvent has de- 
monstrated that he is unable to manage his 
own affairs and it is reasonable for the 
surety to believe that he is not a fit person 
to manage an estate of somebody else. I re- 
ject this appeal with costs to the respondents. 

D.B^/r.k. Appeal rejected. 

7. National Guarantee and Suretyship Association 

v. Prayag Deb, (1932) 19 A I R All 262 = 140 

10 127=64 All 293=1932 A L J 140. 
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Din Mohammad J. 

Ishar Das , Proprietor, Punj abee Bhaion 
Ki Dokan , Machhi Hatta , Lahore — 
Defendant — Appellant. 

v. 

(Firm) Bhaion Ki Dokan through 
Sardar Jawahar Singh and others — 
Plaintiffs — Respondents. 

First Appeal No. 162 of 1939, Decided 
on 3rd October 1939, from order of Sub- 
Judge, First Class, Lahore, D/- 26th June 
1939. 

(a) Injunction — Temporary — Judge rejecting 
application for temporary injunction — Succes- 
sor can go behind this order and grant applica- 
tion if necessary. 

Where a Judge has declined to entertain an 
application for the grant of temporar}' injunction, 
the successor of that Judge cau go behind that 
order in the new circumstances that have arisen 
and if the exigencies of the case require it. 

[P 40 C 1] 

(b) Trade name — Trade name of particular 
firm gaining reputation and publicity — Another 
person entering trade under same or similar 
name thereby causing confusion and irrepar- 
able harm — Court can restrain him from trading 
under such name by granting injunction. 

Where the name of one particular individual or 
firm has gained universal reputation in connexion 
with a particular class of goods and a second per- 
son enters the trade under a name which is the 
same or similar and which is likely to cause con- 
fusion in the minds of the intending purchasers 
and the harm thus caused is prima facie such as 
no compensation would be enough to counter- 
balance it, Court can restrain that person from 
trading under a name which is similar by granting 
injunction. [p 40 O 1] 

Achhru Ram and Din Dayal Kapur 

— for Appellant . 

Dev Raj Sawhney and Kishori Lai 

— for Bespondents. 

Judgment. — In a suit instituted by the 
firm ‘Bhaion Ki Dokan’ against Ishar Das 
and Devi Dayal, a temporary injunction has 
been issued by the Subordinate Judge “res- 
training the defendants from using the 
disputed trade name ‘Punjabi Bhaion Ki 
Dokan' * * * “as well as from using the 
trade labels with the inscription of ‘Punjabi 
Bhaion Ki Dokan’ till the decision of the 
suit.” The defendants have appealed. It is 
contended by the appellants’ counsel that 
the application for injunction was belated 
inasmuch as the defendants’ business had 
started in 1935, that since then the goods 
manufactured by them have been displayed 
in several exhibitions to the knowledge of 
the plaintiffs and that the balance of con- 
venience was on the defendants’ side and 


40 Lahore Shiv Datta 

nob on the plaintiffs’ side. It is further 
urged that these contentions had prevailed 
with Lala Sardari Lai, Subordinate Judge, 
who was first dealing with the case and 
who had consequently declined to comply 
with the plaintiffs’ wishes. It is added that 
the injury to the defendants is irremediable 
and that the purpose of the plaintiffs can 
be served if the defendants keep regular 
accounts and undertake to pay their profits 
to the plaintiffs in case their suit is decreed. 
It is also emphasized that Sardar Prahlad 
Singh who succeeded Lala Sardari Lai, had 
gone out of his way in entertaining another 
application from the plaintiffs to the same 
effect and disturbing his predecessor’s order. 

The facts, as stated by the appellants’ 
counsel, are correct, but I do not agree with 
him that in the new circumstances that had 
arisen, Mr. Prahlad Singh could not go be- 
hind the order of Lala Sardari Lai and 
make another order which the exigencies of 
the case required. I am also not disposed to 
agree with the appellants’ counsel that no 
order should have been made inasmuch as 
the defendants’ business had been in exis- 
tence for some time before the grant of the 
temporary injunction. So far as the balance 
of convenience is concerned, I have no hesi- 
tation in remarking that the injury done to 
the plaintiffs’ business is in a way irrepar- 
able. The two names ‘Bhaion Ki Dokan’ 
and ‘Punjabi Bhaion Ki Dokan’ are appa- 
rently so similar as likely to cause confusion 
in the mind of the intending purchasers and 
the harm thus caused is prima facie such as 
no compensation would be enough to coun- 
terbalance it. In trade it is the name that 
counts and if once a name gains publicity it 
forms the main asset of the concern. The 
principle governing such cases has been very 
succinctly enunciated in Lord Halsbury’s 
Laws of England, Vol. 27, pp. 750-51, 
(Edn. 1913). The passages read as follows: 

In some cases, however, the name of one parti- 
cular individual or firm has such universal reputa- 
tion in connexion with a particular class of goods 
that it becomes evident that if a second person 
enters the trade under a name which is the same 
or similar, confusion must arise unless special pre- 
cautions are taken. In such cases the Court inter- 
feres either to insist on the second individual taking 
proper measures to prevent such confusion arising, 
or, in certain cases, to restrain him from trading 
under a name which is the same as or closely 
resembles that of the well known trader, or from 
using such trader’s name as the trade name of his 
goods. 

Where the plaintiff can show that the defen- 
dant’s object is to produce confusion the Court 
intervenes much more readily, and often grants 
the plaintiff wider relief than he would otherwise 
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obtain. The evidence of such fraudulent intention 
may be derived from the manner of trading or 
from the circumstances under which the name 
was adopted. 

I am in respectful agreement with these 
remarks and consequently find no justifica- 
tion in interfering with the discretion of 
the Court below which, to my mind, has- 
notbeen injudiciously exercised. Counsel for 
the appellants has referred to several autho- 
rities in this connexion : 45 P R 1919, 1 
AIR 1933 Lah 73, 2 AIR 1933 Lah 203,’* 
A I R 1933 Lah 448, 4 A I R 1933 Lah 621 5 
AIR 1933 Lah 1046, 6 AIR 1933 Sind* 
26 7 and A I R 1938 Cal 458 8 but, in my 
view, none of them is in point, especially 
as every case is to be decided on its own facts. 
Moreover, the probability of deception can- 
not be denied in the present case and X 
have arrived at this conclusion by personal 
inspection of the goods manufactured which 
were shown to me at the time of hearing. X 
accordingly dismiss this appeal with costs. 

D.S./r.K. Appeal dismissed. 

1. Varcados v. Mcleod, (1919) 6 A I R Lah 90 = 

51 I 0 434=45 P R 1919=83 P L R 1919. 

2. New Delhi Theatres Ltd. v. Kailash Chand. 

(1933) 20 A I R Lah 73 = 140 I C 843 = 3* 

P L R 61. 

3. North Western Ry. Administration v. N. W. 
Ry. Union, Lahore, (1933) 20 A I R Lah 203 
=148 I C 49=14 Lah 330=34 P L R 975. 

4. PrabhuDas Suri v. Law Reporter Ltd., Lahore, 

(1933) 20 A I R Lah 448 = 149 I C 984 = 3A 
P L R 249. 

5. Mahomed Ahmad Khan v. Ahmad Nabi 
(1933) 20 A I R Lah 621 = 146 I C 67. 

6. Hari Ohand Anand & Co. v. Singer Manufac- 

turing Co., (1933) 20 A I R Lah 1046=149 IC 
1064. 

7. Yoshimi Beshaka Kaisha Ltd. v. Firm of 
Dwarkadas Fatehchand, (1933) 20 A I R Sind 
26 = 139 I C 490 = 26 S L R 335. 

8. Kerr & Co. v. Ahmedabad Cotton Manufactur- 

ing & Calico Printing Co., (1938) 25AIR 
Cal 458 = 177 I C 473. 


A. I. R. 1940 Lahore 40 

Blacker J. 

Pandit Shiv Datta — Accused — 

Petitioner. 

v. 

JB. K. Sood — Complainant — Respondent. 

Criminal Misc. No. 182 of 1939, Decided 
on 26th July 1939, praying that order of 
Magistrate, First Class, Lahore, D/- 7th 
July 1939, be set aside. 

(a) Criminal P. C. (1898), S. 253 (2)— Dis- 
charge — Magistrate can discharge accused 
without hearing complainant if complaint does- 
not disclose prima facie offence. 

In a suitable case the Magistrate may come to 
the conclusion that the charge is groundless even> 
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before he has heard the complainant under S. 252 
of the Code. £p q 2 ] 

a the . ^^istrate in issuing process under 

S. 204 has mistakenly believed that an offence has 
been disclosed by the complaint and on the matter 
being brought to his attention when the case 
comes before him has seen his error and decided 
that in fact, even if the allegations in the com- 
plamt are true, no criminal offence has been dis- 
closed, he may discharge the accused without 
hearing the complainant : A I R 1930 Cal 515 : 

R* 9 ? 9 Mad Bel. on ; A I R 1930 Lali 
461, Disting. [P 41 C 2] 

(b) Criminal P. C. (1898), S. 253 (2) — Dis- 

« * , ami £ ation of complainant under 

2 >. 252 of the Code, not disclosing criminal 
onence — Magistrate may discharge accused 
without taking the rest of complainants evi- 
dence* 

If the admissions of the complainant under 
examination under S. 252, make it clear not only 
that the facts set forth in the accused’s petition 
are correct but also that, on the basis of those facts 
admitted by the complainant, no criminal offence 
has been disclosed he is naturally at liberty to 
discharge the accused under S. 253 (2) without 
calling upon the complainant to produce the rest 
of his evidence. [p 42 0 1] 

Mukand Lai Puri and Ratan Lai Chawla 

. — for Petitioner. 

Lurga Las Jain — for Respondent. 

Order. — In this case the respondent 
brought a complaint against the petitioner 
under Sec. 408, Penal Code. After reading 
the complaint and examining the complain- 
ant on oath the Magistrate who had taken 
cognizance of the case issued process for the 
attendance of the accused and of the com- 
plainant’s witnesses. On 30th May 1939, 
the accused-petitioner put in a petition to the 
effect that no criminal offence was disclosed 
and praying for his discharge under Sec. 
253 (2). On 7th July 1939 which was the 
first date of hearing, the learned Magistrate 
considered this application and heard the 
arguments of counsel for both the sides. He 

thereupon recorded the following order : 

I have heard the learned counsel on both sides. 
The application under Sec. 253 cannot be decided 
unless the complainant and his witnesses are 
examined under Sec. 252, Criminal P. C. There is 
no authority shown to the effect that the com- 
plaint can be thrown out as groundless without 
hearing the complainant and his witnesses. Hence 
it is ordered that the complainant should produce 
his evidence on 25th July 1939. The accused also 
wants to produce his evidence on the point of his 
exemption from personal attendance. He can do 
so on that hearing. 

The present petition is a petition to have 
that order set aside on the ground that it 
is wrong in law. I have been referred by 
counsel for petitione r to 58 Cal 346 1 and 52 

1. Fazlar Rahaman v. Emperor, (1930) 17 A I R 

Oal 516 = 1930 Or O 859 = 126 I C 553 = 31 

Or L J 1055=58 Cal 846. 
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Mad 987 2 in support of the proposition that 
the Magistrate under Sec. 253 (2) has full 
discretion to discharge the accused at any 
time if he is of opinion that the complaint 
is groundless and is not bound to hear the 
complainant or take any of his evidence. 
The respondent has relied on a judgment of 
this Court reported in A I R 1930 Lah 461 3 
in support of his argument that the Magis- 
trate must hear the complainant before he 
can pass an order under S. 253 (2), Crimi- 
nal P. C. 

On examining these authorities I am of 
opinion that AIR 1930 Lah 461 3 does not 
go quite so far as counsel for respondent 
thinks it does. That authority — with which 
I respectfully agree — pre-supposes that the 
complaint does in fact disclose a prima 
facie offence. In those circumstances my 
learned brother Tek Chand was clearly 
right — if I may say so with all respect — in 
holding that until the complainant has been 
heard it is impossible to say that the charge 
is groundless. The authorities quoted by 
the learned counsel for the petitioner deal 
with the point in very much the same way 
but they lay down a proposition which I 
think certainly cannot be controverted that 
in a suitable case the Magistrate may come 
to the conclusion that the charge is ground- 
less even before he has heard the complain- 
ant under Sec. 252, Criminal P. C. Such a 
case might well be one in which the Magis- 
trate in issuing process under Sec. 204 has 
mistakenly believed that an offence has 
been disclosed by the complaint and on the 
matter being brought to his attention when 
tho case comes before him has seen hisj 
error and decided that in fact, even if the 
allegations in the complaint are true, no 
criminal offence has been disclosed. To that 
extent therefore the order of the Magistrate 
in this case does not appear to be correct. 
He appears from the language of his order 
to have thought that in no case can the ac- 
cused be discharged under S. 253 (2), Cri- 
minal P. C., without the complainant being 
heard at all. 

But even though this may be the law on 
the subject I have seen the petition which 
was put in by the petitioner asking for his 
discharge, and after reading that I am not 
satisfied that this is one of those cases in 

2. Kasinatha Pillai v. Sanmugham Pillai, (1929) 

16 A I R Mad 754=121 1 C 619=52 Mad 987 

=57 MLJ 490=31 CrLJ 275. 

3. Mehtab v. Nathu, (1980) 17 A I R Lah 461 = 

1930 Cr C 580=123 I 0 275=81 Cr L J 481= 

31 P L R 204. 
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■which the Magistrate could find that the 
charge was groundless without hearing at 
least the complainant. The arguments in 
this petition go outside the complaint as 
they include allegations controverting the 
complaint on questions of fact. In such cir- 
cumstances naturally the Magistrate could 
not find that the charge was groundless un- 
til he had given the complainant an oppor- 
tunity of either admitting or denying these 
allegations. The Magistrate’s order that he 
could not discharge the accused at that 
stage is therefore to that extent correct. 
There is one matter however to which I 
think it is necessary to draw the Magis- 
trate’s attention. He is not correct in think- 
ing that not only must the complainant be 
heard but also that all his evidence must be 
taken before discharging. S. 253 (2) makes 
this perfectly clear. If, for instance, the 
admissions of the complainant under exami- 
nation under S. 252, Criminal P. C., make 
it clear not only that the facts set forth in 
the accused’s petition are correct but also 
that, on the basis of those facts admitted 
by the complainant, no criminal offence 
has been disclosed, he is naturally at liberty 
to discharge the accused under Sec. 253 (2) 
without calling upon the complainant to 
produce the rest of his evidence. With these 
remarks the present petition is dismissed. 

G.N./r.K. Application dismissed. 
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Dalip Singh J. 

Sheikh Karamat Ullah — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 722 of 1939, Decided 
on 4th October 1939; case reported by 
Sess. Judge, Rawalpindi, D /- 5th May 1939. 

(a) Criminal P. C. (1898), S. 367— Judge is 
■entitled to pass remarks in judgment on con- 
duct of party or of witness to proceedings pro- 
vided remarks are justified by findings. 

A Magistrate is not bound to confine himself 
merely to a finding that the accused is not proved 
guilty. Such a verdict often leaves the accused 
with a stain on his character in the public estima- 
tion though not in law and it is the duty of a 
Magistrate, if he considers that the prosecution 
ease is not only not proved but was deliberately 
false and concocted to, give such a finding in favour 
of the accused so that the accused should leave the 
Court without a stain on his character. [P 43 C 1] 

The Judge must also be at liberty to make re- 
marks on the character or conduct of certain wit- 
nesses who appeared to support that case for 
otherwise he cannot arrive at a finding that the 
documents on which the prosecution rely are false 
and fabricated. When he has done so the remarks 


that the conduct of persons doing such a thing is 
criminal or contemptible follows and is justified 
on the findings arrived at. [P 43 C 1, 2] 

(b) Criminal P. C. (1898), Ss. 561-A, 367- 
Deletion of disparaging remarks from judgment 
— Power of High Court to interfere. 

The High Court can interfere under S. 561-A to 
expunge disparaging remarks from a judgment in 
cases where the remarks are made about a person 
who is not a party to the proceedings or a witness 
in the case. The High Court can also interfere 
when remarks are made about a party to the pro- 
ceedings or a witness in the case and those remarks 
are not justified by the findings or when the judg- 
ment itself is shown to be due to bias or perverse. 

[P 43 C 2] 

S. M. Iftikhar Ali — for Petitioner. 

Sham Lai — for Complainant 

( Saudagar Mai). 

Facts and Report. — In criminal file No. 
30/2 of 1938 of the Court of the Sub-Divi- 
sional Magistrate, Murree, Mr. B. K. Nehru, 
I. C. S., Sodagar Mai an ex-emplyee of the 
Cantonment Board, Murree, was prosecuted 
under S. 420 read with S. 511, 1. P. C., and 
was discharged. It is not necessary to refer 
to the facts of the case, as they are con- 
tained fully in the judgment of the learned 
Sub-Divisional Magistrate. I would mention 
that in my order in Criminal Revision 
No. 90 of 1938, of this Court, I have dis- 
missed an application for further enquiry 
against Sodagar Mai. Sheikh Karamat 
Ullah, Executive Officer, Murree Canton- 
ment, who is one of the principal persons 
concerned in the prosecution against Soda- 
gar Mai has filed this Criminal Revision 
No. 91 of 1938, asking that the following 
remarks 

I cannot conclude this judgment without plac- 
ing on record the fact that the conduct primarily 
of Sheikh Karamat Ullah and secondarily of 
Roshan Lai, in this case has been both criminal 
and contemptible, 

appearing at the end of the Sub-Divisional 
Magistrate’s judgment should be expunged. 

The remarks to which objection is taken 
state that the conduct of Sheikh Karamat 
Ullah has been both “criminal and contemp- 
tible.” I do not think that it is necessary to 
go into the question whether the prosecu- 
tion case was true or false. It is sufficient, 

I think, to say that Sheikh Karamat Ullah 
who is a public officer, has been described 
as “criminal and contemptible” without his 
having any proper opportunity to rebut what 
is said about him, and I do not think that 
it is fair to him under these cricumstances 
that these remarks should be allowed to 
remain in the judgment and that his appli- 
cation is justified. It follows that if the re- 
marks about him are expunged, the remarks 
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about Roshan Lai would also be expunged. 
I therefore recommend that these remarks 
may be expunged from the judgment. 

Order. — In this case a petition has 
been forwarded by the learned Sessions 
Judge with the recommendation that cer- 
tain remarks be expunged from the judg- 
ement of the Magistrate. Those remarks 
are that the conduct of certain persons 
has been both criminal and contemptible. 
The finding to which the learned Judge 
came on the evidence as to the correct- 
ness of which I offer no opinion whatso- 
ever and must be taken not to be offering 
any opinion, was that the prosecution story 
was not proved and that secondly the de- 
fence theory was more probable and was in 
all probability true that the documents had 
been deliberately fabricated for the purposes 
of this case. If this finding was correct, and 
again I offer no opinion as to its correct- 
ness, it would follow as a necessary infer - 
.once that the only people concerned in the 
.matter were responsible for this fabrication 
.and falseness and that being so their con- 
duct could be correctly described as cri- 
minal and contemptible. The case therefore 
resolves itself into this proposition, should 
the High Court expunge remarks made by 
a Magistrate who has tried a case as regards 
the falsity of the prosecution or must the 
Magistrate confine himself to a finding that 
the accused is not proved guilty ? I do not 
consider that the Magistrate is bound to 
confine himself merely to a finding that the 
accused is not proved guilty. Such a verdict 
often leaves the accused with a stain on bis 
character in the public estimation though 
not in law and it is the duty of a Magis- 
trate if he considers that the prosecution 
case is not only not proved but was deli- 
berately false and concocted to give such a 
finding in favour of the accused so that the 
accused should leave the Court without a 
stain on his character. 

Now comes the question whether in 
arriving at the conclusion that a prose- 
cution case is false and fabricated the Judge 
is at liberty to make remarks on the char- 
acter or conduct of certain witnesses who 
have appeared to support that case. It is 
again obvious to me that the Judge must be 
at liberty to make these remarks for other- 
wise he cannot arrive at a finding that the 
documents on which the prosecution rely 
are false and fabricated. When he has done 
Iso the remark that the conduct of persons 
omg such a thing is criminal or contemp- 


tible follows and is justified on the findings! 
arrived at. The High Court of course can 
interfere under S. 561-A in cases where re- 
marks are made about a person who is not a 
party to the proceedings or not a witness in 
the case. The High Court can also interfere 
-when remarks are made about a party to 
the proceedings or a witness to the case 
which are not justified by the findings. For 
instance in this very case if the conduct of 
the persons mentioned in it had been des- 
cribed as criminal and contemptible because 
one of them had admitted that he did not 
follow a certain departmental rule I would 
have had no hesitation in expunging those 
remarks because the finding would not have 
justified the remarks. But where the finding 
is that the case of the prosecution had been 
falsified and fabricated the remarks about 
the character of the persons so doing are 
justified I must once again explain that I 
take no responsibility for the finding. I am 
not sitting as a Court of appeal to see whe- 
ther that finding was correct or incorrect. 
All I have got to see is whether the finding 
is justified in the sense that it is not per- 
verse and that the remarks are not based on 
no evidence or irrelevant or inadmissible 
evidence. No such thing has been shown to 
me. The conclusions drawn may be correct 
or may not be correct. I must not be taken 
to hold either that the prosecution case was 
not proved if true or that the prosecution 
case was false and fabricated. All I am 
holding is that the findings are not shown 
to be perverse and on those findings the re- 
marks on the character of certain persons 
mentioned were justified, and there is 
therefore no occasion to expunge them. I 
therefore decline to interfere on the recom- 
mendation of the learned Sessions Judge for 
the learned Sessions Judge seems to be of 
opinion that it does not matter whether the 
prosecution case is true or false, a witness 
s till cannot be described as criminal or 
contemptible because the witness has not 
had the chance of fully defending himself. 
But the witness has had every chance of 
explaining his statement and if the Court 
finds those statements are unbelievable in 
its judgment then unless it can be shown 
that the judgment is due to bias or perverse 
I fail to see why the Courts should be 
muzzled in expressing their opinion on the 
character of the witness who has appeared 
to support a prosecution case which the 
Court considers was false and fabricated. 

G.N./r.k. Application dismissed. 
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Din Mohammad and Ram Lall JJ. 

Billu — Convict — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 1775 of 1938, De- 
cided on 26th October 1939, from reference 
of Din Mohammad J., D/- 5th April 1939. 

# Penal Code (1860), Sec. 224 — Accused 
arrested for offence committed in State escap- 
ing in British India while in custody of State 
police — He cannot be convicted under S. 224. 

The detention contemplated in S. 224 should 
necessarily be for any of the offences mentioned in 
the Penal Code or under any local or special law 
applicable to British India. The mere fact that a 
State adapts the Codes of British India as its own 
does not justify the conclusion that those Codes 
can be treated as original Codes. Hence, where an 
accused arrested for an offence committed in a 
State escapes in British India while in custody of 
the State police ho cannot be convicted under 
S. 224 even if that State has adapted Penal Code 
as its own Code. [P 45 C 2; P 46 C 1] 

M. Sleem, Advocate-General — 

for the Crown . 

Facts. — The provisions of the Penal 
Code appear to have been adopted by the 
Sirmoor State. The petitioner was being 
brought to Ambala for the investigation of 
an offence under S. 454 committed in State 
territory by two officers of the State Police. 
While on the way he escaped from custody 
at Barara in the early hours of the morning 
of 12th September 1938. He was arrested 
by the British Police, challaned, and con- 
victed and sentenced as aforesaid. 

Report. — Section 224, I. P. C., runs as 
follows : 

Whoever intentionally offers any resistance or 
illegal obstruction to the lawful apprehension of 
himself for any offence with which he is charged 
or of which he has been convicted, or escapes or 
attempts to escape from any custody in which he 
is lawfully detained for any such offence, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 

The expression ‘offence’ has been defined 
in S. 40, I. P. C., as a thing punishable 
under the Code, and in certain cases — in- 
cluding a case under S. 224, I. P. C. — a 
thing punishable under the Code or under 
any special or local law. In my opinion, the 
offence committed by the accused in State 
territory is not an offence punishable under 
the Penal Code which extends only to 
British India. The fact that the provisions 
of the Code have been adopted by the Sir- 
moor State does not alter the position. The 
petitioner cannot be said to have been law- 
fully detained in British India for any 
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offence within the meaning of S. 40, I. P. C., 
and his conviction under S. 224, I. P. C. 
is therefore bad in law. I accordingly re- 
commend that the same be quashed and 
the sentence passed against him be set aside. 

Order op Reference 

Din Mohammad J . — This petition raises 
an interesting question of law. The peti- 
tioner who is a subject of an Indian State 
was lawfully arrested by the State police 
within the State territory. While in custody 
he happened to pass through the British 
territory and escaped. Thereupon, he was 
sent up to undergo his trial under S. 224, 
I. P. C. The contention raised on his behalf 
was that his detention within the British 
territory was not lawful and consequently 
he could not be prosecuted under S. 224 r 
I. P. C. The Magistrate however repelled 
this contention and convicted him. He then 
moved the Sessions Judge with whom his 
contention prevailed and who has forwarded 
the record to this Court with the recom- 
mendation that his conviction be set aside. 

Section 224 comes into play when inter 
alia any person escapes or attempts to 
escape from any custody in which he is 
lawfully detained for any offence with 
which he is charged. The Magistrate was 
of the view that the custody of the . State 
police was lawful detention even within the 
British territory inasmuch as it was lawful 
at its inception and the change of territory 
could not render it unlawful. He was in 
this respect impressed by the difficulty of 
the situation that might arise if persons 
lawfully arrested within British territory 
by the British police were allowed to escape 
with impunity when they happened to pass 
through the territory of an Indian State. 
He further held that the offence with which 
the petitioner was charged fell within the 
definition of the word as mentioned in Sec. 
224, Penal Code. The Sessions Judge on 
the other hand came to the conclusion that 
the word ‘offence’ as used in S. 224, Penal 
Code, by virtue of the definition as given in 
Sec. 40, Penal Code, denoted a thing made 
punishable by the Penal Code or under any 
special or local law as defined in Ss. 41 and 
42 respectively and inasmuch as the peti- 
tioner had been arrested under a different 
Code altogether he could not be said to 
have been detained for any offence with 
which he was charged within the meaning 
of S. 224, Penal Code. 

My own view is that though the position 
maintained by the Magistrate is apparently 
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reasonable, the situation is not provided for 
under the existing law and consequently a 
State subject who is arrested within the 
boundaries of a State cannot be proceeded 
against under S. 224, Penal Code, if he es- 
capes when he is within the British terri- 
tory. The point is bare of authority and is 
hkely to arise very often as the territories 
of Indian States are contiguous in many 
places and sometimes intervene between 
two ^different parts of the Province. An 
authoritative pronouncement is therefore 
called for in this matter by a larger Bench 
and I accordingly forward the record to the 
Hon ble Chief Justice for such action as he 
deems necessary. 

Order of Division Bench 

Din Mohammad J — This case has been 
referred to a Division Bench in the follow- 
ing circumstances : 

One Billu, a lad of 16 years of age, was 
arrested by the Nahan State Police for an 
offence which is described as one under 
Sec. 454, Penal Code, but which was com- 
mitted within the territories of the State. 
On the evening of 11th September 1938, 
he was being taken to Ambala by Said-ud- 
Din, Head Constable, Nahan State Police, 
and happened to halt at a place called 
Barara where they had to catch the train 
for Ambala. He was both handcuffed and 
fettered. A constable Kalyan Singh along 
with Said-ud-Din kept watch for the night. 
About 4-30 A. M. he was found missing. A 
March for the fugitive proved in vain. The 
Sub-Inspector of the Mullana Police Station 
happened to arrive there to whom a report 
under S. 224, Penal Code, was made. It ap- 
pears that Barara is in the British territory. 

Hfch September, the Sub-Inspector 
of the Mullana Police Station deputed Nand 
Kishore and four constables to search for 
the offender once more. He was found hid- 
mg in a chari field in the boundary of 
Barara. The fetters were still on his legs. 
He was produced before the Sub-Inspector 
who sent him up for trial under Sec. 224, 
Penal Code. At his trial a question arose 
whether he could legally be proceeded 
against under S. 224, Penal Code, in view 
of the fact that he was being detained at 
the time of his escape by the Nahan State 
Police for an offence which was said to 

* V 4 .l 0 £ n comm itted within the boundary 
”, fc! b .® s Jate and which could not conse- 
S U ®° fc . ly J )e described as an offence under 

* „ i t ? enal Code, inasmuch as that Code 
as such does not apply within the limits of 
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the State. The Magistrate, First Class, how- 
ever came to the conclusion that his trial 
was legal and he accordingly convicting him 
of the offence with which he was charged 
sentenced him to a fine of Rs. 50. There- 
upon a petition was made to the Sessions 
Judge who came to the conclusion that 
Billu could not be said to have been law- 
fully detained for any such offence as was 
contemplated by S. 224, I. P. C., and conse- 
quently his escape in British India could 
not be punished here. Pie accordingly sub- 
mitted the record to this Court with the 
recommendation that his conviction and 
sentence be set aside. 

The case came before mo in due course 
and was represented on behalf of the Crown 
by the Assistant Advocate-General. I tent- 
atively expressed my view that the Sessions 
Judge was right in thinking that the con- 
viction was not maintainable but, in view of 
the importance of the question involved, I 
forwarded the case to the Hon’ble Chief 
Justice with a view to its being placed 
before a larger Bench. It has now been so 
placed before a Division Bench and the 
Advocate-General has appeared on behalf 
of the Crown. The material part of S. 224, 
I. P. C., reads as follows: 

Whoever intentionally .... escapes or attempts 
to escape from any custody in which he is lawfully 
detained for any such offence with which he is 
charged or of which he has been convicted shall 
be punished 

The word “offence” as used in the Penal 
Code is defined in S. 40. In cl. (2) of that 
Section it is said that 

in Sec. 224 the word “offence” denotes a thing 
punishable under this Code or under any special or 
local law as hereinafter defined. 

Under Sec. 41 a “special law” is a law 
applicable to a particular subject and under 
S. 42 a local law is a law applicable only 
to a particular part of British India. Read- 
ing Sec. 224 with these Sections, the only 
conclusion at which it is possible to arrive 
is that the detention contemplated there 
should necessarily be for any of the offences 
mentioned in the Penal Code or under any 
local or special law applicable to British 
India. The detention of Billu as stated above 
was under a Section corresponding to S. 454, 

I. P. C., in the Nahan State which for the 
purposes of the Penal Code is outside Bri- 
tish India and consequently it was not a 
detention which could be taken notice of 
under S. 224, I. P. C. The mere fact that a 
State adapts the Codes of British India as 
its own does not justify the conclusion that 
those Codes can be treated as original Codes. 
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This being so, the escape from the deten- 
tion as found in this case could not be held 
culpable in British India. The Advocate- 
General has expressed his agreement with 
this view of the law and states that he is not 
In a position to controvert it. I would 
therefore hold that the conviction of Billu 
was illegal and would consequently set aside 
his conviction and sentence and order the 
refund of his fine, if paid. 

Ram Lall J. — I agree and have nothing 
to add. 

D.S./r.K. Conviction set aside. 
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Bhide J. 


Ban jit Bam — Decree -holder — 

Appellant. 

v. 

Karim Bakhsh through Taj Din and 
Chiragha, Mukhtar-i-ams — Judg- 
ment-debtor — Respondent. 

Execution First Appeal No. 69 of 1939, 
Decided on 9th October 1939, from order 
of Sub-Judge, First Class, Gujranwala, 
D/- 25th November 1938. 

Compromise decree— Decree-holder agreeing 
to accept by way of instalments amount less 
than actually due — Compromise containing 
default clause — On default of any instalment 
decree-holder is entitled to claim whole amount. 

Where by a consent decree the decree-holder has 
agreed to accept by way of certain instalments an 
amount less than that which is actually due to 
him and there is a default clause in the decree, 
time will be ordinarily deemed to be the essence of 
the contract and in case of default of any of the 
instalments the executing Court will not give any 
relief against forfeiture. The decree-holder would 
be entitled to claim the whole amount: AIR 1931 
Lah 696; AIR 1933 Lah 23 and AIR 1937 Lah 
828, Rel. on; A I R 1915 P C 83, Expl.; 8M I A 
239 (P C), Disting. [P 46 C 2; P 47 C 1] 

Mehr Chand Mahajan — for Appellant. 

Barkat Ali — for Bespondent. 

Judgment. — This is an appeal arising 
out of proceedings relating to the execution 
of a decree which was passed with the 
consent of the parties. The decree-holder 
Ranjit Rai had sued for recovery of Rs. 6500 
on the basis of a pronote. The judgment- 
debtor Karim Bakhsh had pleaded that the 
pronote had been discharged, but before 
the decision of the case the parties arrived 
at a compromise that the judgment-debtor 
should pay Rs. 3500 in two instalments of 
Rs. 1750 each, the first on 1st September 
1937 and the second on 1st June 1938. In 
default of payment of either of the instal- 


ments, the decree-holder was to be entitled 
to recover the full amount of Rs. 6500. The 
judgment-debtor having failed to pay the 
first instalment on the date fixed, the decree- 
holder applied for recovery of the whole 
amount, namely Rs. 6500. The judgment- 
debtor pleaded that he had offered to pay 
Rs. 1750 before the due date but the decree- 
holder had put him off saying that he would 
accept the whole amount later on. Oral 
evidence was led in support of this plea ; 
but it appears to be obviously interested 
and unreliable. The statements of the wit- 
nesses that the decree-holder refused to 
accept the instalment of Rs. 1750 saying 
that he would accept the whole amount, 
namely Rs. 3500, later on, seem to me diffi- 
cult to believe. The judgment-debtor was 
aware that there was a default clause in 
the consent decree and if the decree-holder 
tried to put him off, he might have been 
expected to come to Court at once and 
deposit the amount. The money is alleged 
to have been sent from China by money 
order; but there is no documentary evidence 
in support of this fact. I have therefore no 
hesitation in holding that the judgment- 
debtor had made default in paying the first 
instalment, which was due on 1st September 
1937. 

The next point for consideration is whe- 
ther the condition in the consent decree 
that the decree- holder was to be entitled 
to realize the whole amount in the event of 
default, is penal, and whether the judgment- 
debtor is entitled to any equitable relief 
against forfeiture. The rule of law on the 
point followed in this Court in cases of this 
kind will be found in AIR 1931 Lah 696, 1 
AIR 1933 Lah 23 2 and AIR 1937 Lab 
828, 3 which have been referred to by the 
Court below and it will appear therefrom 
that whenever a decree-holder agrees to ac- 
cept less than the amount which is actually 
due and default is made in payment of the 
instalments, time will be ordinarily deemed 
to be the essence of the contract and an 
executing Court will not give any relief 
against forfeiture. The learned counsel for 
the judgment-debtor has urged that the 
rule laid down in these rulings cannot be 
considered to be correct in view of the deci- 
sion of their Lordships of the Privy Council 

1. JawaJa Ram v. Mathra Das, (1931) 18 A I R 

Lah 696=132 I C 580=32 P L R 945. 

2. Jhanda Singh v. Piara Singh, (1933) 20 A I R 

Lah 23=140 I C 225=33 P L R 1026. 

3. Mitha v. Remal Dass,(1937) 24 A I R Lah 828 

=175 I 0 751=40 P L R 458. 
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in 40 Bom 289,* in which it was held that the instalmei 
in cases of specific performance of contracts the amount d 
to seU real estate, time is not to be deemed be considerec 
to be the essence of the contract and all seems to me i 
that is intended is that the contract should sion on the 
be performed within a reasonable time. It that the who’ 
was urged that this rule should apply with the decree-ho 
greater force to contracts where no immov- I according 
able property is concerned. No authority did make a° 
was cited in support of this contention and debtor in a^re 
it seems to be opposed to the view taken in in full discha 
Appeal Cases (House of Lords), Vol. 4, p. 1, was paid on t 
and clearly unsustainable. Punotual pay- decree. He w 
ment of the instalment fixed is the only titled to claii 
consideration for the concession made by a judgment-deb 
decree-holder in such cases and hence time the instalmen 
must be considered to be the essence of a the responden 
contract of this kind. fcheir Lordshi 

lbe next argument advanced by the ported in 8 W 
learned counsel was that in the present that case are 

££* lfe was nofc Proved that a sum of Rs. was found the 
bbOO was actually due to the decree-holder had made a b 
and that he gave up a portion of the amount perform his en 
due to him in agreeing to the terms of the reason to bell 
consent decree. As regards this point it is on the part of 
to he noted that the judgment-debtor had obstacles in tl 
pleaded that he had discharged the whole In the present 
amount due on the pronote. He was how- above that the 
ever unable to produce any evidence in the first instal 
support of this contention in the suit and September 19c 
there is no documentary evidence on the 3500 in Court 1 
present record also to show any payment that is on 27th 
by the judgment-debtor. The judgment- holder had ap 
debtor’s oral evidence is to the effect that consent decree 
ornaments had been pledged in connexion holder is entitli 
with another pronote, Ex. D-H-l and that respect to the < 
the value of these ornaments was set off accepting the a 
against the amount due on the present pro- proceed for rec< 
note. It is however significant that the the decree-hold 
judgment-debtor took no receipt or any costs of this ap 
agreement to this effect from the decree- r> q /u tt 

holder. The pronote, Ex. D-H-l in connex- — 

ion with which the gold ornaments were 6 * ^ am Go P al 

pledged was executed not by the present 409 =*i Bar 7 f 
judgment-debtor but by some of his rela- 
tions. The amount due on the pronote Ex. A I B 

D-H-l came to more than Rs. 8000 by the ' * -r 

time the consent decree was passed and in . * 

the circumstances the decree- holder’s alle- Mam Baj — 
gation that the value of the ornaments was 
set off against the amount due on that pro- Maqsudan L 
note appears to be more probable. In view 
of all the circumstances I do not think the Second Appea 
oral evidence produced by the judgment- on 4 th July 
debtor on the point can be accepted. The Judge, Karnal, 1 
cods entjeore e clearly mentions that in case Punjab Alienat 

*' Khodaram v. Burjorji Dhunjibh^l, f^icuhirUtl^om 

=4o 6 ^ 289 fp°o) 88=82 1 0 246=43 1 A 26 Sir ? u ^ h *r b ' 
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the instalments were duly paid, the rest of 
the amount due to the decree-holder would 
be considered to have been waived. This 
seems to me to be tantamount to an admis- 
sion on the part of the judgment-debtor 
that the whole amount was in fact due to 
the decree-holder. 

I accordingly hold that the decree-holder 
did make a concession to the judgment- 
debtor in agreeing to accept Rs. 3500 only 
in full discharge of his debt if the amount 
was paid on the dates fixed by the consent 
decree. He would therefore seem to be en- 
titled to claim the whole amount as the 
judgment-debtor made a default in paying 
the instalments. The learned counsel for 
the respondent has referred to a decision of 
their Lordships of the Privy Council re- 
ported in 8 M I A 239, 5 but the facts of 
that case are clearly distinguishable as it 
was found there that the judgment-debtor 
had made a bona fide endeavour to fairly 
perform his engagement and that there was 
reason to believe that there was a desire 
on the part of the decree-holder to throw 
obstacles in the way of the performance. 
In the present instance, it has been found 
above that the judgment-debtor did not pay 
the first instalment which was due on 1st 
September 1937. He paid the sum of Rs. 
3500 in Court but that was long afterwards, 
that is on 27th May 1938, after the decree- 
holder had applied for execution of the 
consent decree. I hold that the decree- 
holder is entitled to execute the decree with 
respect to the whole sum of Rs. 6500 and 
accepting the appeal direct the execution to 
proceed for recovery of the balance due to 
the decree-holder. The appellant will get 
costs of this appeal. 

D.S./r.K. Appeal allowed. 

5. Ram Gopal Mukerjea v. Samuel Masseyk 

(1859-61) 8 M I A 239=2 W R 43=1 Suthe^ 

409=1 Sar 760 (P C). 
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Ram Lall J. 

Mam Baj — Plaintiff — Appellant. 


Maqsudan Lal, Defendant, and others y 

Plaintiffs — Respondents. 

Second Appeal No. 247 of 1939, Decided 
on 4th July 1939, from decree of Dist. 
Judge, Karnal, D/- 26th November 1938. 

Punjab Alienation of Land Act (13 of 1900), 
Ss. 3, 14 — Benami purchase of- land by non- 
agriculturist from statutory agriculturist, osten- 
sible purchaser being statutory agriculturist — 
Collaterals of vendor cannot challenge sale* 
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A statutory agriculturist sold his land to another 
statutory agriculturist but it was found that the 
purchaser was only ostensible one, the real vendee 
being a non-agriculturist could not purchase the 
land. The collateral of the vendor sued for posses- 
sion of the land from the benamidar contending 
that under S. 14 the sale could take effect only as 
a usufructuary mortgage : 

Held that the law would only recognize the 
sale in favour of the ostensible owner, who is 
entitled to hold the property, and not the benami- 
dar who under the Act could not get it by sale and 
that as on the face of it the sale in favour of the 
vendee did not contravene the Act, the collaterals 
of the vendor had no locus standi to challenge it : 
AIR 1937 Lah 408 and AIR 1938 Lah 820, 
Listing. [P 43 C 2] 

Sardar Jhanda Singh — for Appellant. 

Shamair Chand — for Respondent 1. 

Judgment. — In 1909 one Harnam, who 
is a statutory agriculturist, sold a piece of 
land to Tej Ram, also a statutory agricul- 
turist. The consideration money was really 
paid by one Mathra, who is not a statutory 
agriculturist, and therefore could not pur- 
chase land from Harnam. Harnam died and 
in July 1937 some revenue officer held on 
an enquiry that the sale was benami, the 
real vendee being Mathra and not Tej Ram. 
The revenue officials thereupon made muta- 
tion entries cancelling the sale. In Novem- 
ber 1937 Mam Raj claiming to be a 
collateral of Harnam sued for possession of 
this land from Mathra. The learned Judge 
who tried the case held that the sale by 
Harnam to Tej Ram was benami and was 
really for the benefit of Mathra who paid 
the consideration. He however held that 
possession had been held adversely for over 
12 years by Mathra or his successors-in- 
interest and that therefore their title had 
ripened by prescription. The learned Dis- 
trict Judge rejected the appeal holding that 
as from 1909 the vendees of Harnam had 
been holding the land adversely in their 
own right and therefore the starting point 
of limitation was the date of the sale by 
Harnam and in this aspect whichever Arti- 
cle of the Limitation Act was applied, the 
suit was hopelessly barred by time. 

Sardar Sahib Jhanda Singh urges in se- 
cond appeal that the sale by Harnam, which 
is benami, was really in favour of Mathra 
and therefore could only take effect as a 
usufructuary mortgage and that adverse 
possession as owner would not commence 
till after the expiry of 20 years from the 
date of this mortgage. He referred in this 
connexion to I L R (1938) Lah 183 1 and 

1. Deputy Oommr. Gujrat v. Allah Dad, (1937) 24 

AIR Lah 408 = 173 I C 520 = I L R (1938) 
Lah 183=38 P L R 391. 


I L R (1939) Lah 30. 2 It is laid down in 
the former of these two decisions that if a 
Deputy Commissioner refuses to sanction a 
permanent alienation of land which requires 
his sanction under S. 3, Punjab Alienation 
of Land Act, such permanent alienation 
automatically takes effect as a usufructuary 
mortgage for such period not exceeding 20 
years as the Deputy Commissioner may 
consider reasonable, and adverse possession 
does not start till the expiry of 20 years 
from the date of alienation. Similarly, in 
the second of these two decisions it was 
held that without the sanction of the Deputy 
Commissioner the sale to a non-agricultu- 
rist by an agriculturist takes effect as a 
usufructuary mortgage which becomes a 
sale out and out if and when the Deputy 
Commissioner sanctions the sale. These 
cases appear to me to be distinguishable on 
the ground that the sales there were in 
favour of non-agriculturists by agriculturists. 
In the present case however on the face of 
the transaction the sale is by an agricultu- 
rist in favour of an agriculturist and as such 
does not contravene the provisions of the 
Act. The law would only recognize the sale 
in favour of the ostensible owner, who is 
entitled to hold the property, and not the 
benamidar who under the Act could not get 
it by sale. As on the face of it the sale in 
favour of Tej Ram did not contravene the 
Act, the collaterals of the vendor have no 
locus standi to challenge it. Under the pro-1 
visions of S. 21-A, Alienation of Land Act, 
the Deputy Commissioner has ample powers 
to protect and preserve the Act and he can 
step in so far as the law allows him to 
do so. So far as the ostensible vendee is 
concerned, he is entitled at all times to hold 
the property against the benamidar and can 
raise the defence against such benamidar 
that the transaction being one intended to 
defeat the Act was against public policy 
and so void. The fact that the ostensible 
vendee can claim to remain in possession of 
the land transferred to him as proprietor is 
in my opinion another salutary check on 
persons intending to defeat the provisions 
of the Land Alienation Act. As between the 
ostensible owner and the benami purchaser 
it seems to me that the reversioners of a 
vendor or for that matter the vendor him- 
self has no locus standi. 

It is always open to the Deputy Commis- 
sioner of a District to challenge a transac- 
tion of this nature under S. 21-A, Alienation 

2. Jalal v. Hukam, (1938) 25 AIR Lah 820=179 
IC 646=ILR (1939) Lah 30=40 PLR 772. 
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•of Land Act within the limits allowed and 
•subject to the reservations contained in that 
Act. The argument is plausible that the 
benami purchase vests no title except in 
the real purchaser who furnishes the consi- 
deration, and as the only title that such a 
person can legally take in this case is that 
•of a usufructuary mortgagee for a period 
not exceeding 20 years, therefore his posses- 
sion should be deemed to be as usufructuary 
mortgagee for 20 years and thereafter ad- 
verse to the original vendor or his heirs. 
The matter is not entirely free from doubt 
and difficulty and I would allow a Letters 
Patent appeal if a certificate for leave is 
applied for in this case. My own view is 
that the title vests in the ostensible vendee 
and the law will recognize no other pro- 
prietor. In this view I would dismiss this 
•appeal but leave the parties to bear their 
•own costs throughout. 

D.B./r.K. Appeal dismissed. 
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’ Bhide J. 

Thakar Nil Chand — Appellant. 

v. 

Thakar Hamal Chand and another - 

Respondents. 

First Appeal No. 41 of 1939, Decided on 
‘6th October 1939, from order of Dist. 
Judge, Hoshiarpur and Kangra Districts. 
'IV- 20jih December 1938. 

# (a) Limitation Act (1908), Art. 169 Ex- 

pression “ notice of appeal ” means notice of 
date on which appeal is disposed of. 

The expression “ notice of appeal ” should be 
taken to mean notice (actual or constructive) of 
the date on which the appeal is disposed of. 

(b) Civil P. C. (1908), O. 41, R. 17 P _ 4 NoH« 
served on counsel— Counsel not communicating 
to party and himself remaining absent — Appeal 
decided ex parte— Party can apply for rehear- 
•ing of appeal within 30 days of knowledge of 
decree. 

Where notice of the hearing of an adjourned 
appeal was served on the counsel but he not being 
•engaged to appear at the place of hearing re- 
mained absent and the party not being aware of 
the hearing did not put in appearance with the 
result that the appeal was decided ex parte : 

Held that a litigant could not be penaliid for 
the fault of his pleader and the fact that he was 
•originally served with notice would be immaterial. 
Hence, he could apply for rehearing of the appeai 
within 30 days of his knowledge of the decree : 

A I R 1934 Lah 91, Foil. ; A I B 1933 Lah 882 ’ 
-Disting. [P 50 0 1] 

D. N. Aggarwal — for Appellant. 

M. C. Mahajan and Madan Lai Kapur 

for Respondents. 

Judgment. — This is an appeal from the 
order of the District Judge, Hoshiarpur, 

1940 L/7 & 8 


rejecting an application for the setting aside 
. of an ex parte decree passed in appeal. It 
appears that after some adjournments, 20th 
July 1937 was fixed as a date for the hear- 
ing of the appeal and notice was served on 
the petitioner’s pleader Lala Pran Nath 
but the latter reported that he had not 
been engaged for appearance at Dharamsala 
where the appeal was heard. The learned 
District Judge however held that it was 
the duty of the pleader to inform his client 
and that service on the pleader was due 
service according to law. He therefore held 
that the application for the setting aside of 
the ex parte decree, which was made more 
than 30 days from the date of the decree 
was barred by limitation under Art. 169' 
Limitation Act, and accordingly dismissed 
it. On behalf of the appellant, it is urged 
that service on the pleader was not suffi- 
cient as he had not been engaged for ap- 
pearance at Dharamsala, and the petitioner 
should therefore have been served in person. 
As he was not so served, it was argued 
that the application for the setting aside of 
the ex parte decree, which was made within 
30 days from the date on which the peti- 
tioner came to know of the decree, was 
within time. On behalf of the respondents 
it was contended that the petitioner had 
notice of the appeal and as he had been 
admittedly once served with notice of the 
filing of the appeal, the mere fact that he 
had not received any proper notice of an 
adjourned hearing would be immaterial. 
Secondly it was urged that the learned 
District Judge was right in holding that 
service on the petitioner's pleader was suffi- 
cient according to law. 

As regards the first argument of the 
learned counsel for the respondents, it must 
be said that the language of Art. 169 is not 
very happy and its. interpretation is not 
free from difficulty as I have remarked in 
AIR 1933 Lah 882. 1 It would be unfair 
to expect a party to attend the Court on a 
date of which no due notice has been given 
and I am inclined to think that the expres- 
sion notice of appeal” should be taken to 
mean notice (actual or constructive) of the 
date on which the appeal is disposed of. 
Any other interpretation would lead to 
obvious injustice. If, for instance, a Court 
adjourns an appeal sine die for some reason 
and later on takes it up in the absence of a 
party who had no notice of the date of 
hearing and th en decides it against him, 

L Hussain v. Makhan Lai, (1938) 20 

AIR Lah 882=147 I 0 288=86 P L R 146.* 
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that party cannot be expected to know the 
result of the appeal. It would be obviously 
unjust to dismiss the petition of such party 
for setting aside the ex parte order merely 
on the ground that it was not presented 
within 30 days. The mere fact that the 
party had been originally served with notice 
jof the appeal would seem to be wholly im- 
material in such circumstances and cannot 
be considered to be any justification for the 
ex parte decision. AIR 1933 Lah 882 1 
had reference to the special rules of this 
Court and was decided on its own facts. As 
to the second point, the counsel for the 
petitioner had intimated that he had been 
engaged only to appear at Kulu and not at - 
Dharamsala and had requested the Court 
to send notice direct to the appellant. The 
Court had accepted a similar request from 
the appellant’s counsel on 7th July 1937 
and had acted on it and it does not appear 
why it adopted a different procedure in the 
case of the respondent-petitioner. The facts 
of the present case are similar to that in 
AIR 1934 Lah 91 2 and, as pointed out 
therein, it would be unfair to penalize a 
litigant for the fault of his pleader in such 
circumstances. Even if the pleader was 
wrong in not communicating the notice to 
his client, the petitioner cannot be blamed 
for his non-appearance on 20th July, as he 
had no notice of that date. Moreover, I find 
that the appeal was actually heard on 21st 
July and it does not appear that any notice 
of this date was ever given to the petitioner 
or his pleader. I accordingly accept this 
appeal and setting aside the order of the 
learned District Judge remand the case to 
him for re- hearing of the appeal before 
him. Stamp on appeal to be refunded. Costs 
to follow final decision. Parties are directed 
to appear before the learned District Judge 
on 23rd October 1939. 

D.B./r.k . Appeal allowed. 

2. Satyapal v. Santram, (1934) 21 A I R Lah 91 
= 146 I C 944. 
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Din Mohammad and Ram Lall JJ. 

Messrs. Mohammad Mohsin Maula 
Bakhsh — Petitioner. 

y. 

Commissioner of Income-tax , Punjab, 

] Sf.W.F.P. and Delhi Province, Lahore 

— Respondent. 

Civil Misc. No. 331 of 1939 in Civil Ref. 
No. 14 of 1937, Decided on 7th July 1939, 
to confirm order of High Court, Deported in 
A. I. B. 1938 Lah 194 . 


Income-tax Act (1922), S. 66 (2) — Costs of 
reference include preliminary deposit under 
S. 66 (2). 

Preliminary deposit by the assessee under S. 66 
(2) forms part of the costs incurred iu relation to 
the reference: AIR 1936 Bom 385 ; AIR 1934 
Rang 4; AIR 1933 All 853 ; AIR 1931 All 23; 3ITC 
302 and 3 I T C 73, Rel. on. [P 50 C 2; P 51 C 1} 

Bashir Ahmad — for Petitioner. 

Jagan Nath Aggarwal — for Despondent^ 

Din Mohammad J. — This matter has 
arisen in the following circumstances: The 
petitioners made an application under sub- 
s. 2 of S. 66, Income-tax Act, accompanied 
by a fee of Rs. 100 as provided for therein. 
The Commissioner refused to state the case, 
on which an application was made to this 
Court under sub-section 3 of S. 66. The 
Commissioner was then required to state 
the case and to refer it to this Court. A 
Division Bench, of which I was a member*, 
decided the reference so submitted in 
favour of the petitioners and ordered at the 
same time that “the petitioners will be 
entitled to their costs.” The Deputy Regis- 
trar while drawing up the memo of costs 
allowed the petitioners their counsel’s fee 
only and not the amount deposited by them 
under sub-s. 2 of S. 66. The petitioners 
have now moved this Court praying that 
this sum be included, inasmuch as it was 
covered by the word ‘costs’ as used in the 
order of this Court. 

Counsel for the Commissioner resists 
this application on the ground that ther 
petitioners are entitled to the refund of 
Rs. 100 only in the circumstances enume- 
rated in proviso 2 to sub-s. 2 of S. 66 and 
in no other case. I however do not agree. 
This matter has been the subject of several 
judicial decisions in various High Courts of 
India and it has been uniformly decided 
everywhere that the preliminary deposit 
under sub-s. 2 of S. 66 forms part of the 
costs incurred in relation to the reference. 
In 3 I T C 73 1 at p. 76 decided by a 
Division Bench of this Court composed of 
Harrison and Dalip Singh JJ. as well as in. 

3 I T C 302 2 at p. 308 this was taken as a» 
matter of course. In 52 All 991, 3 AIR 
1933 All 853, 4 11 Rang 454 s and A I R 

1. Radha Kishan v. Commissioner of Income-tax 

Punjab and N. W. F. Province, (1928) 3 ITC 73* 

2. Massey & Co. Ltd. v. Commissioner of Income- 

tax, Madras, (1928) 3 I T C 302. 

3. In re RadheyLal BalMakund, (1931)18 AIR AH 

23=130 IC 634=52 All 991=1930 ALJ 1548.' 

4. Lachman Das Babu Ram v. Commissioner of 

Income-tax, (1933) 20 A I R All 853=148 I C 

352=1933 ALJ 942. 

5. Commissioner of Income-tax, Burma v. J. I. 

Milne, (1934) 21 A I R Rang 4=148 I C 98= 

11 Rang 454 (S B). 
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1936 Bom 385® the question was discussed 
and decided against the Commissioner. I 
lam in respectful agreement with the opi- 
nion expressed in the judgments cited above 
and would hold that the costs allowed by 
this Court cover the preliminary deposit 
of Rs. 100. The memo of costs should, in 
my view, be amended accordingly. I would 
not allow any costs of this petition. 

Ham Lall J. — I agree. 

G.N./r.K. Order accordingly. 

6. Commissioner of Income-tax v.Gopal Vaijnath 
Manohar, (1936) 23 AIR Bom 385=165 I C 
518=60 Bom 999=38 Bom L R 929. 
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Bhide J. 

Basho Ram and others — Plaintiffs — 

Appellants. 

v. 

Mt. Sarupi and others — Defendants — 

Respondents. 

Second Appeal No. 1317 of 1938, Deci- 
ded on 16th October 1939, from decree of 
Dist. Judge, Karnal, D/- 9th May 1938. 

(a) Custom (Punjab) — Gaur Brahmins of 
Karnal town — Burden to prove that they are 
governed by custom lies on them — Fact that 
they have settled in town of Karnal from time 
of Mughal Emperors or that they have also 
been notified as agricultural tribe would not 
prove that they follow custom. 

Where the parties are Gaur Brahmins of Karnal 
town the burden to prove that they are governed 
by custom and not by Hindu law lies on them and 
the burden is heavy in such case as the parties are 
Hindus of the highest caste : 1 P R 1910 ; A I R 
1923 Lah 601 ; A I R 1925 Lah 646 and AIR 
1931 Lah 491, Bel, on. [P 51 0 2] 

The facts that Gaur Brahmans of Karnal Town 
have been settled in the town of Karnal from the 
time of the Mughal Emperors and that Gaur Brah- 
mans of Karnal district have been also notified as 
an agricultural tribe would not necessarily show 
that Brahmans of Karnal town follow custom : 
AIR 1931 Lah 491, Rel. on. [P 52 0 1) 

(b) Custom (Punjab) — Custom has to be 
established by proof in shape of instances. 

C ustom is a question, oj fact- and it has to be 
estaBIisne<r~t5£ proof in the shape of instances, etc., 
and a finding as to custom cannot be based on 
mere inferences. The riwaj-i-am would undoubted- 
ly raise a strong presumption in favour of custom 
if it were held to be applicable : A I R 1916 P C 
129 , Rel. on. (P 62 0 1] 

Mukand Lai Puri — for Appellants. 
Shamair Chand and Ram Chander — 

for Respondents 1 to 3. 
Judgment. — This is a second appeal 
arising out of a suit by the reversioners of 
one Mt. Sarupi for a declaration that a gift 
of land made by her in favour of her daugh- 
ter’s sons was not binding on them accord- 
ing to custom. The defendants pleaded inter 
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alia that the parties were governed by 
Hindu law and not by custom and the 
Courts below have found this issue in their 
favour and dismissed the plaintiffs’ suit. 
From this decision, a second appeal is pre- 
ferred by the plaintiffs, supported by a 
certificate from the learned District Judge 
on the question of custom. 

The sole point for decision in this appeal 
is whether the plaintiffs have proved that 
they are governed by custom and not by 
Hindu law and whether according to that 
custom the daughter’s sons in whose favour 
the gift in question was made were not 
entitled to inherit the property, as they 
would under Hindu law. The parties are 
Gaur Brahmans and are residents of Karnal 
town. The burden of proof as regards the 
alleged custom admittedly lay on them and 
the burden was heavy in the present case 
as the parties are Hindus of the* highest 
caste: c/.lPR 1910, 1 4 Lah 254, 2 6 Lah 
524 3 and AIR 1931 Lah 491, 4 etc. The 
oral evidence of the plaintiffs was vague 
and of little value as the learned District 
Judge has shown and I agree with him. 
The plaintiffs were unable to produce any 
documentary evidence in the shape of judi- 
cial decisions, etc. to support their case. 
The only evidence on which tho learned 
counsel relied before me was the riwaj-i-am 
of Pargana Karnal of the year 1880 (Exs. 
p. 11 to p. 15 of which copies have been 
placed on the record). It was contended that 
this riwaj-i-am is a strong piece of evi- 
dence in plaintiffs’ favour and the pre- 
sumption arising therefrom has not been 
rebutted in the present case. I am however 
unable to accept these contentions. It seems 
to me very doubtful in the first place if the 
riwaj-i-am produced in this case can be 
held to be applicable to the parties to the 
suit, who are residents of a town and not 
of a village and belong to a caste, which is 
usually dependent not on agriculture but on 
other occupations. The learned District Judge 
has pointed out that according to the evi- 
dence, about half of the Brahmans living in 
Karnal town do not own any land at all and 
most of them follow other occupations. 
Many of them follow their priestly avocation. 

1. Maya v. Gurdit Singh, (1910) 1 P R 1910 = 4 

I C 947=145 P L R 1909=128 P W R 1909. 

2. Salig Ram v. Badhawa, (1923) 10 A I R Lah 

501=73 I C 759=4 Lah 254. 

3. Khazunchand v. Paras Ram, (1925) 12 A IB 

Lah 646=90 I 0 1045=6 Lah 524=26 P L R 

627. 

4. Bhagwani v. Sitaram, (1981) 18 A I R Lah 

491=134 I 0 802=82 P L R 284. 
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They are owners of 2000 bighas out of a 
total of 60,000 bighas. 

It was urged that these Brahmans have 
been settled in the town of Karnal from 
the time of the Mughal Emperors and that 
Gaur Brahmans of Karnal District have 
been also notified as an agricultural tribe. 
But these facts would not necessarily show 
that Brahmans of Karnal town follow cus- 
tom. Even if the Brahmans have been 
residents of Karnal from the time of the 
'Mughal kings, they may well be following 
their personal law as regards succession, 
etc., and the fact that Gaur Brahmans in 
the district have been notified as an agri- 
cultural tribe would not necessarily show 
that they (and especially those who are 
'residents of a town) follow custom: see A I R 
1931 Lab 491. 4 Custom is a question of 
fact and it has to be established by proof 
in the shape of instances, etc., and a finding 
as to custom cannot be based on mere 
inferences. The riwaj-i-am would undoub- 
tedly raise a strong presumption in plain- 
tiffs' favour, 45 P R 1917, 5 if it were held 
to be applicable; but as stated above it 
seems to me very doubtful if it can be pro- 
perly held to be applicable to the parties 
to this suit. I had occasion to consider a 
similar question in the case of Mahajans of 
Hissar town in A I R 1938 Lah 461° and I 
held therein that the riwaj-i-am was not 
applicable to them. Most of the reasons 
given in that judgment will, I think, apply 
to the present case also. 

The learned counsel for the appellants 
mainly relied on the fact that from the in- 
troduction to the Customary law of the 
district it appears that Brahmans were 
consulted at the time of the preparation of 
the riwaj-i-ams of the Karnal District. But 
this general statement would not neces- 
sarily show that residents of Karnal town 
were consulted. In the list of tribes, who 
were consulted, Rajputs of Panipat town 
are specifically mentioned in addition to 
Rajputs of the districts generally and if 
the Gaur Brahmans of Karnal town were 
consulted they might have been expected 
to be mentioned separately in the list. The 
Settlement Officer who was responsible for 
the preparation of the riwaj-i-am of 1880 
noted about the Brahmans of the district 
as follows in para. 218 of his report : 

5. Beg V. Allah Ditta,(l916) 3AIRPO 129=38 

I C 354=44 I A 89=44 Cal 749=45 P R 1917 

(P C). 

6. Patrumal v. Badri Parshad, (1938) 25 A I R 

Lah 461=177 I C 403=40 P L R 781. 
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The Brahmans have in almost all cases followed 
the clients from their original abodes to villages in 
which they are now settled. They hold so little 
land that I have made but few inquiries about 
them. (See report of the Revision of the Settlement 
of the Panipat Tahsil and Karnal Parganah by 
D. C. J. Ibbetson published in 1883.) 

It is, also noteworthy that in statistical 
tables Nos. 23, 24 and 25 attached to the 
report relating to the principal tribes of the 
district, cities of Karnal and Panipat are 
excluded. As the learned Judge of the trial 
Court has pointed out the heading of the 
riwaj-i-am itself shows that the customs 
recorded are those relating to residents of 
villages (dehat). There is no direct evidence 
that representatives of Brahmans of Karnal 
town were consulted and in view of all the 
facts stated above, I do not think it would 
be safe to presume that they were so con- 
sulted. In 124 P R 1907' even the attesta- 
tion of the riwaj-i-am by a non-agriculturist 
who had invested in some land in a village 
was held to be not sufficient to show that 
he was governed by custom. The present 
case for the plaintiffs is still weaker as 
there is no direct evidence to show that 
the representatives of Gaur Brahmans of 
Karnal town were actually consulted when 
recording the custom. It was pointed out 
that some of the illustrations given in the 
Manual of the Customary Law of the Pani- 
pat Tahsil and Karnal Pargana prepared in 
1910 relate to Brahmans of Karnal. It is 
not quite clear whether these illustrations 
refer to Karnal town. Besides, it appears 
from the preface that these illustrations 
were added later, and I doubt whether it 
would be safe to presume therefrom that 
representatives of Brahmans of Karnal 
town were consulted in preparing the riwaj- 
i-am. In any case, even if it be assumed that 
the riwaj-i-am applies to Gaur Brahmans 
of Karnal town, the presumption has been 
in my opinion sufficiently rebutted by the 
evidence on the record. 

It has been stated above that the plain- 
tiffs’ oral evidence was vague and of little 
value. But it is significant as pointed out 
by the learned District Judge that their 
own witnesses have admitted instances of 
daughters’ succession which go against their 
case. The plaintiffs have not been able to 
produce any reliable documentary evidence 
in the shape of judicial decisions relating 
to Gaur Brahmans while the defendants 
have produced several such decisions — one 
of them relating to Karnal town, and others 

7. Sardar Darchau Khan v. Sohaura Mai, (1907) 
124 P R 1907=3 P L R 1907=48 PWR 1907. 
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to Panipat. The best proof of custom, after 
all, consists of instances in which it has 
been followed and if the custom amongst 
Gaur Brahmans of Karnal town on the 
point in question is alleged by the plaintiffs, 
there is no reason why they should not 
have been able to produce some reliable 
documentary evidence in the shape of 
instances in support of it. Lastly, there is 
evidence in the shape of an important ad- 
mission by Ganga Dutt, one of the plaintiffs, 
and Sham Sundar, a son of another plain- 
tiff ( vide Exs. D-7 and D-ll). The former 
admitted in the course of his evidence in 
another suit that amongst Gaur Brahmans 
daughters succeed in preference to colla- 
terals. It was urged that this statement 
was not put to Ganga Dutt. But the copy 
of Ganga Dutt’s statement was produced 
as evidence of an admission by him and 
was apparently allowed to be put in with- 
out any objection. It is significant that he 
did not go into the witness-box to explain 
it and no explanation of the statement was 
offered on his behalf even in the course of 
the arguments. In Ex. D-ll also Sham 
Sundar seems to have clearly based his 
claim to a succession certificate on Hindu 
law. No explanation was offered as to this 
fact either. In view of all the facts dis- 
cussed above, I see no good reason to dis- 
sent from the findings of the Courts below 
on the question of custom. I dismiss the 
appeal with costs. 

D.S./R.K. Appeal dismissed . 
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Din Mohammad and Ram Lall JJ. 

Sohna and others — Convicts 

Appellants 

v. 

Emperor. 

Criminal Appeal No. 581 of 1939, Deci- 
ded on 25th September 1939, from order 
of Sess. Judge, Gujranwala, D/- 19th May 
1939. 

(a) Criminal Trial — Evidence — Inter-relation 
of prosecution witnesses no ground for dis- 
believing their story when corroborated by facts 
and no contrary evidence is adduced. 

The fact that the prosecution witnesses are inter- 
related is no reason why their statements should 
not be believed especially when the surrounding 
iaots afford a valuable corroboration to the story as 
advanced by them and no cogent circumstances 
bespeaking the contrary are shown. [P 54 C 1] 

(b) Penal Code (1860), Ss. 302, 149 and 34 
—-Offence committed by one member of unlaw - 
* t “*® m bly. * n prosecution of common object 
-—Individual intention is immaterial — Intention 
to be considered in cases governed by S. 34 of 
the Code. 


Where one of the members of an unlawful 
assembly being armed with a spear commits an 
offence under S. 302 when the unlawful assembly 
is prosecuting its common object which is obviously 
unlawful, every member of the assembly is equally 
responsible under S. 149 and it is immaterial 
whether any member individually intended to 
commit that offence or not. [P 54 C 2] 

Intention being dealt with in S. 34 can be con- 
sidered in those cases only which are governed by 
ifc - [P 54 C 2] 

S. R. Sawhney — for Appellants. 

Bhagwan Das Mehra for Advocate-Gene- 
ral — for the Crown. 

Din Mohammad J, — The appellants 
Nadri, Sohna, Raja, whose names are noted 
Yara and Rehman. j n the margin, have 

been tried by the Sessions Judge, Gujran- 
wala, principally for an offence under Sec. 
302, I. P. C., for having caused the death 
of Bahaduri. Sohna, who was held indivi- 
dually responsible for causing the death of 
Bahaduri, has been sentenced to death, while 
his four companions have been awarded 
transportation for life by virtue of S. 149, 
I. P. C. They have appealed and the case 
of Sohna is also before us under S. 374, 
Criminal P. C. 

The case for the prosecution is that the 
deceased and the accused are neighbours 
and that Shera, a son of the deceased, con- 
tracted a liaison with Mt. Bahishtan who 
was a daughter of Nadri’s brother and was 
also married to Nadri’s son. Eventually he 
took her away to some unknown destina- 
tion. Bahaduri made an attempt to trace 
their whereabouts but was unsuccessful. 
On the morning following his return to the 
village, the appellants along with the two 
absconders entered into an altercation with 
the members of the deceased party and 
finally made a concerted attack on them 
armed with all sorts of deadly weapons. 
The deceased along with the other members 
of his party rushed into their room and 
closed the door. The party of the accused 
battered the door and flung it open. They 
then made an entry into the room and 
showered blows on all the persons who 
were found present there. Sohna, who was 
armed with a spear, thrust his weapon 
into the chest of Bahaduri, deceased, while 
Yara gave him a blow with a hatchet. 
Bahaduri died instantaneously. His wife 
Mt. Nuran and her two brothers, Malla 
and Karam Ali, were also attacked and 
sustained injuries in consequence. The party 
of the accused then disappeared. A report 
of this occurrence was made by Karam 
Ali within three and half hours of the 
occurrence. 
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The post mortem examination on the 
body of Bahaduri revealed two incised 
•wounds besides a punctured wound on the 
right side of the chest, 7 inches in depth, 
which ultimately proved fatal. Mt. Nuran 
bore two incised wounds in the region of 
the head besides another incised wound on 
the right wrist. Both Malla and Karam Ali 
had also received an injury each with a 
sharp-edged instrument besides several in- 
•juries with blunt weapons. The case as put 
forward by the prosecution is supported by 
Karam Ali, P. W. 3, Malla, P. W. 4, and 
Mt. Nuran, P. W. 5, who as stated above, 
had rushed into the room along with Baha- 
duri. In addition to these witnesses, Ahmad 
and Hayat have also corroborated the state- 
ments made by them in material particu- 
lars. It may be remarked that the latter is 
a son-in-law of Nadri, accused. All the ap- 
pellants have made a categorical denial of 
the case alleged against them but they have 
not produced any evidence in defence. 
Counsel for the appellants has mainly urged 
that inasmuch as the principal prosecution 
witnesses are interrelated, their statements 
should not be believed in toto and that 
benefit of the doubt should be given to those 
appellants at least who bore no injuries on 
their persons and whose participation in 
the assault has not consequently been estab- 
lished beyond doubt. We are not however 
disposed to agree. No general rule can be 
laid down in such broad terms as suggested. 
Every case is to be decided on its own 
merits and in the light of the circumstances 
disclosed. In the present case, the three 
witnesses Mt. Nuran, Malla and Karam Ali 
were admittedly present at the spot and 
their version is amply corroborated by the 
fact that the shutters of the door were 
found damaged and the walls of the room 
bespattered with blood. This affords a valu- 
able corroboration to the story as advanced 
by them and in the absence of any cogent 
circumstances bespeaking the contrary there 
is no reason why their version should not 
be believed. It is true that in this province 
cases have come to the notice of judicial 
authorities where innocent persons also have 
been implicated along with the guilty but 
where there are no distinguishing features, 
this circumstance alone cannot help those 
who deny their participation in the affair. 
If once it is believed that Nadri wanted to 
penalize Bahaduri for a sin committed by 
his son and was aware of the fact that the 
latter had two strong built companions also 
with him at the time, it is not strange that 


in order to overpower any resistance which 
might be put forward by his victims, he 
might have collected a larger number of 
people to crush down opposition in order to 
come off victorious. We have no hesitation 
therefore in holding that all the appellants 
were members of the unlawful assembly 
that committed a premeditated assault on 
the party of the deceased. 

Counsel has next urged that in any case 
an offence under S. 302, I. P. C., has not 
been established against any of the appel- 
lants. Here also he is on weak ground. 
Sohna, who was armed with a spear, was 
one of the members of the unlawful assem- 
bly that committed the attack. He most 
callously thrust it seven inches deep into the 
chest of his victim and brought about his 
death immediately. His case evidently 
comes within the purview of the substan- 
tive part of S. 300. This offence was com- 
mitted when the unlawful assembly was 
prosecuting its common object which was 
obviously unlawful. In these circumstances 
every member of the assembly was equally 
responsible under the terms of Sec. 149, 
I. P. C. It is immaterial whether any 
member individually intended to commit 
that offence or not. “Intention” is dealt 
with in S. 34, I. P. C., and can be consi- 
dered in those cases only which are governed 
by it. We accordingly confirm the sentence 
of death imposed on Sohna and the sen- 
tence of transportation for life awarded to 
the other appellants and dismiss this appeal. 

g.n./r.k. Appeal dismissed. 
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Din Mohammad and Ram Ladd JJ. 

Bhag Singh Pakhar Singh — Convict 

Appellant 

v. 

Emperor. 

Criminal Appeal No. 690 of 1939, Deci- 
ded on 16th November 1939, from order of 
Sess. Judge, Ludhiana, D/- 19th June 
1939. # 

Criminal Trial — General rule that onus to 
prove guilt of accused always lies on prosecu- 
tion is subject to exception contained in S. 105 1 
Evidence Act. 

It is true that the onus of proving the guilt of 
an accused person invariably and throughout the 
trial rests on the prosecution. But the proposition 
is subject to the statutory exception, contained in 
S. 105, Evidence Act. It is true that the prosecu- 
tion cannot claim a verdict of guilty because the 
accused puts forward a false defence. The guilt 
must be determined on the strength of the prose- 
cution evidence alone, but where the accused puts 
forward a plea that he had committed the offence 
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■charged but in circumstances that excused or 
mitigated, the prosecution in such cases can show 
that no such circumstances exist and so the claim 
is averted. With the rejection of the defence ver- 
sion however the duty of the prosecution does not 
■end and they have still to show in case of murder 
that the accused caused death in circumstances 
which make the offence murder and in this sense 
the onus never shifts from the prosecution: (1935) 
AC 462, Expl. [P 57 C 1, 2] 

J. G. Sethi and Dasaundha Singh — 

for Appellant. 

Basant Krishan for Advocate-General — 

for the Crown. 

'Ram Lall J. — Bhag Singh with his 
father Pakhar Singh was tried under 
Ss. 302/34, I. P. C., on the allegation that 
these two persons together with Nahar 
Singh, absconder, caused murders of Bishen 
Singh, Jagir Singh and Kehr Singh just out- 
side their village on the morning of 6th 
February 1939. The learned Sessions Judge 
acquitted Pakhar Singh, convicted Bhag 
Singh and sentenced him to death and Nahar 
Singh is still absconding. Bhag Singh has 
preferred an appeal to this Court and the 
sentence is also before us for confirmation 
under S. 374, Criminal P. C. The case for 
the prosecution is that Kher Singh and Jagir 
Singh were working the well outside the 
villag^on the morning of 6th February 1939, 
when Bhag Singh, appellant, and Nahar 
Singh, absconder, came there armed with 
spears and told Kher Singh and Jagir Singh 
uot to work the well any more. Apparently 
■both the accused and the deceased were 
entitled to work this well but no definite 
terms had been fixed. Kehr Singh and Jagir 
Singh replied that they had still a little 
more land to water and they would leave 
,o£f working the well soon. While an alter- 
cation was going on Narain Singh, Santa 
Singh, Salaha Singh, Bachan Singh and Mt. 
Basso, the mother of Jagir Singh, also reach- 
ed there as did Bishen Singh, father of 
Jagir Singh and Pakhar Singh, father of 
Bhag Singh, Pakhar Singh is alleged to have 
•shouted encouragement to Bhag Singh and 
•Nahar Singh whereupon they were attacked 
by Bhag Singh, appellant, and Nahar Singh, 
^absconder, with spears. Kehr Singh, Jagir 
Singh and Bishen Singh tried to run towards 
jfche village abadi which is close by, but they 
were intercepted and Nahar Singh gave a 
•spear thrust to Bishen Singh in the stomach 
and Bhag Singh overtook Kehr Singh who 
•stumbled over the boundary of a field as he 
was running, and he gave him a spear blow 
on his back towards the left side. Imme- 
diately afterwards Bhag Singh got in front 
A>i Jagir Singh and thrust his spear into the 


right side of Jagir Singh. While Bhag Singh 
was attacking Jagir Singh, Jagir Singh’s 
mother, Mt. Basso, tried to catch hold of 
the spear blade and, in doing so, her right 
hand was injured. 

After doing all this damage the culprits 
ran away and the three injured men were 
taken to Jagraon, where Dr. Mohammad 
Ajmal Husain, Assistant Surgeon, examined 
them at about 11 A. M. The doctor sent a 
ruqqa to the Police Station, Jagraon, to get 
the statements of the injured men recorded 
by a Magistrate as their conditions were 
precarious. The statements of all these 
three persons were recorded by a Magis- 
trate at the hospital at about 1-20 P. M. 
and thereafter a formal first information 
report was recorded on the basis of these 
statements at 2-15 P. M. Kehr Singh died 
the same day, that is, on 6th February 
1939, at about 4-45 P. M., Jagir Singh died 
on 13th February at 6-30 P. M. and Bishen 
Singh died on 15th February at 2-15 P. M. 
The medical evidence proved beyond all 
doubt that the cause of death in each case 
was spear thrusts. Mt. Basso was found to 
have two incised wounds on the palm of 
the right hand and an incised wound on the 
palmer aspect of the right middle finger. 
The injuries were fresh when they were 
examined and there is little doubt therefore 
that they were caused while she had got 
hold of trhe spear blade in her hand. The 
case for the prosecution was supported by 
the evidence of Bachan Singh, P. W. 16, 
Santa Singh, P. W. 17, Salaha Singh, 
P. W. 18, and Mt. Basso, P. W. 19, who 
have all deposed as eye-witnesses of the 
occurrence. There are also dying declara- 
tions by each of the three deceased persons 
recorded at the earliest possible opportunity 
and in each of which the appellant Bhag 
Singh has been clearly implicated as the 
murderer. Bhag Singh and Nahar Singh had 
both absconded, but Bhag Singh was cap- 
tured by Chaudhri Nazir Ahmad on 24th 
May when he at first gave a false name. 
Nahar Singh, as already stated, is still 
absconding. 

Bhag Singh, appellant, and his father 
Pakhar Singh both pleaded not guilty to the 
charge. Bhag Singh stated to the commit- 
ting Magistrate that he was working the 
well at the time of the occurrence and was 
attacked by the deceased whom he injured 
in self-defence, and to this statement he 
adhered besides filing a lengthy written 
statement. The story as told by Bhag Singh 
in his written statement is to the effect that* 


56 Lahore 


Bhag Singh v. Emperor (Ram Lall J .) A. I. R* 


he ■was working the Persian wheel of the 
well and Thakra Singh, D. W. 1, was help- 
ing him at the time when Jagir Singh, son 
of Bishen Singh, came and wanted the use 
of the well himself and on the refusal of 
Bhag Singh mutual abuse took place and 
Jagir Singh went back to the village in a 
temper. After a short while, Jagir Singh 
and Kehr Singh armed with a spear and a 
takwa respectively came from the direction 
of the village followed by Mt. Basso who 
was entreating them not to fight. The noise 
attracted a number of persons who appeared 
as defence witnesses and these persons tried 
to stop Jagir Singh and Kehr Singh from 
fighting. Jagir Singh’s spear was taken 
away from him and handed over to Mt. 
Basso. In the meantime, Bishen Singh also 
came running from the village with a spear 
in his hand and at this juncture Bhag Singh 
says ho snatched the spear which the 
defence witnesses had handed over to Mt. 
Basso from Mt. Basso’s hand and stood at 
bay waiting for Bishen Singh’s attack. 
Bishen Singh as soon as he reached the 
well shouted to Kehr Singh and Jagir Singh 
to attack whereupon Kehr Singh attacked 
Bhag Singh with his takwa and caused an 
injury on his right hand. Thereafter, the 
appellant says, that he used the spear which 
he had snatched from Mt. Basso against 
Kehr Singh and injured him in self-defence. 
After he had injured Kehr Singh Jagir Singh 
attacked him with a spear as also did Bishen 
SiDgh. In order to protect himself he in- 
jured both Jagir Singh and Bishen Singh. 
He goes on to say that at this stage he 
escaped and went to a doctor at Kokri Hos- 
pital to get his injured hand treated. 

The version put forward by the defence 
appears to be inherently absurd. It is 
impossible to believe that one man initially 
unarmed should be able, when attacked by 
three heavily armed men in the prime of 
life, to snatch a spear from a member of 
the opposite party, even if that person be a 
■woman, and therewith cause mortal inju- 
ries to each of his three assailants succes- 
sively. If the appellant was injured, as he 
says he was with a takwa, before he him- 
self inflicted any injury the causing of the 
damage that he did cause becomes all the 
mere difficult to understand. The whole 
setting of the story seems unnatural. It is 
unlikely that defence witnesses who had 
disarmed Jagir Singh should hand over 
Jagir Singh’s spear to Mt. Basso, and not 
keep it themselves. It is still more unnatu- 
ral that the witnesses who professed to be 


there in order to prevent a fight should not 
have tried to protect Bhag Singh till after 
Bhag Singh had killed each one of his threo 
assailants. It appears further unlikely that 
if Bhag Singh’s story was true he would, 
run away and so create suspicion against 
himself. Dr. Naranjan Singh says that he 
examined the appellant on 7th February 
at his dispensary at Kokri Kalan in the 
Ferozepore District. At that time he had a 
superficial incised wound on his right hand 
and three stitches had to be applied to it.. 
A superficial wound can be caused at any 
time in order to bolster up a defence to a 
serious charge like murder, and this injury, 
appears to be either self-inflicted or self- 
suffered. That this injury was not caused in> 
the manner alleged by Bhag Singh, appel- 
lant, appears to be clear from the fact that, 
if a heavy blow was given by an able-bodied 
assailant with a hatchet it would cause- 
something more serious than a superficial, 
wound on the hand and, secondly, it is nob- 
without significance that the appellant 
thought of getting himself examined the 
next day at a village dispensary in a district 
different to his own. It appears far more- 
likely that the elaborate written statement 
put in by the appellant was prepared by a 
legal mind and sought to find some expla- 
nation, however crazy, of all the injuries 
found on the party of the complainants and 
legal colour was added to the story by 
manufacturing a superficial injury on the 
hand of the appellant and getting it exa- 
mined by a doctor in a surreptitious manner 
in a different district. Learned counsel. 
who has appeared before us has argued 
that if a man had made up his mind to 
abscond he would not think of manufac- 
turing such false evidence. It appears to us 
however that there is nothing strange or 
unlikely about an accused person in the 
position of Bhag Singh in manufacturing 
evidence and then absconding with the 
object of using this manufactured evidence 
if and when he is arrested and brought to 
trial. We have no hesitation therefore in 
rejecting the defence version as wholly 
concocted and false. 

Learned counsel who appeared before us 
on behalf of the appellant urged that the 
case for the prosecution had not been proved 
with any degree of satisfaction and that 
if that be so we are not entitled to look at 
the defence that his client has put forward 
and victimize him for having told a story 
which is not convincing. In this connexion 
he urged on the authority of a recent well- 
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known decision in the House of Lords 
(1935) A C 462 1 that the onus of proving 
the guilt of an accused person invariably 
and throughout the trial rests on the pro- 
secution and it is incorrect to say that the 
onus ever shifts. This proposition is true 
only to a limited extent. Under Sec. 105, 
Evidence Act, when a person is accused of 
any offence and he pleads the existence of 
circumstances which show that the act 
committed by him comes within any of the 
general exceptions in the Penal Code, the 
burden of proving such circumstances is on 
the person accused and the Court must 
presume the absence of such circumstances. 
In other words, under the Indian law the 
Statute . expressly creates a presumption 
which an accused person has to rebut if he 
wishes to get the benefit of any exceptions 
exonerating him or mitigating his offence. 
This circumstance alone appears to us to 
distinguish (1935) A C 462 1 where Lord 
Sankey observed that the general rule that 
the onus always lies on the prosecution to 
prove the guilt rests on the prosecution is 
subject to any statutory exception that may 
exist. This statutory exception appears to 
us to exist in this country in S. 105, Evi- 
dence Act. 

The proposition however is correct if it 
|ineans that the prosecution cannot claim a 
verdict of guilty because the accused puts 
forward a false defence. The guilt must be 
determined on the strength of the prosecu- 
tion evidence alone, but where the appel- 
lant puts forward a plea that he did commit 
the offence charged but in circumstances 
jthat excused or mitigated, the prosecution 
m such cases can show that no such cir- 
cumstances exist and so the claim is averted. 
In the present case the right of private 
defence of person is pleaded and an injury 
to the hand of the appellant is put forward 
in support of this plea. It is open to the 
prosecution to argue that the injury if 
received by the appellant as alleged by him 
would have made it impossible for the 
appellant to inflict further injuries so as to 
kill three men one after another. Again, the 
prosecution can show that if an attack had 
been {made on him, as suggested by him, 
the injuries to him would have been far 
more serious than a flesh wound on the 
jhand. With the rejection of the defence 
J version however th e duty of the prosecution 
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does not end and they have still to show 
that the appellant caused death in circum-' 
stances which makes the oftence murder 1 
and in this sense the onus never shifts from 1 
the prosecution. 

In the case before us, the story for the 
prosecution is supported by the three dying 
declarations which were recorded on the 
day of the occurrence by a Magistrate and 
is further supported by a number of eye- 
witnesses of whom the presence of Mt. 
Basso is corroborated by injuries on her 
hand and her presence is indeed not denied 
by the defence. It is objected regarding 
these dying declarations that their language 
is almost identical, but this is easily ex- 
plained by the fact that these statements 
are very short and were recorded by the 
same person at about the same time. In all 
three the same story is told and Bhag 
Singh, appellant, is clearly implicated in all 
as a murderer. Beyond the fact that Dha- 
ram Singh and Bachan Singh were present 
when the dying declarations were recorded, 
there is nothing to show that these state- 
ments were prompted or made at the 
instigation or under the influence of a 
relative. 

If the dying declarations are believed, 
they themselves afford a sufficient basis for 
the conviction, but the case is supported by 
other evidence. Mt. Dasso, as stated already, 
was admittedly present and was therefore 
an eyewitness. In this view of the matter, 
the objection raised by learned counsel that 
Mt. Basso is wrong when she says that she 
was taking tea for Jagir Singh and Kehr 
Singh loses all significance. Whether she 
was taking tea or was attracted by the ories 
of Jagir Singh and Kehr Singh becomes in 
our opinion immaterial. It is true that her 
statement like that of some of the other 
witnesses for the prosecution who have 
appeared as eyewitnesses is open to the 
objection that there are minor discrepancies 
between the statements in Court and those 
made before the police particularly regard- 
ing the circumstances in which Pakhar 
Singh came to the spot and what he said 
to Bhag Singh by way of encouragement 
before or during the assault. Pakhar Singh 
however has been acquitted on the strength 
of these somewhat minor variations, but 
there appears nothing on the record to 
shake the general truth of the story for the 
prosecution that because of some quarrel 
over the turn of water, no matter by whom 
started, the appellant with others came 
armed with spears and killed three persona. 
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The statement of Bachan Singh is objected 
to on the ground that this man was impli- 
cated in a dacoity and had appointed Bishan 
Singh deceased as his mukhtar for about 
two months. This is apparently the only 
interest that the witness had in the deceas- 
ed and it does not appear to us to be likely 
that Bachan Singh would for this reason 
lend himself as a false eyewitness to a 
murder. The other eyewitnesses are Santa 
Singh and Salaha Singh. Santa Singh had 
been implicated in cases of illicit possession 
of opium and liquor and sentenced and he 
has otherwise mortgaged the whole of his 
land and for that reason it is urged that he 
was unreliable. As the witness’s antece- 
dents are more than doubtful, we consider 
that his statement can be left out of account. 
The statement of Salaha Singh too is open 
to objection on various minor grounds. We 
consider that if these two statements are 
left out of account there is ample evidence 
which will support the prosecution. In our 
opinion on the strength of this evidence a 
clear case of murder has been made out. 

We have already said that the counter- 
version of the defence which is supported by 
two or three defence witnesses is unbeliev- 
able. Karnail Singh (D. W. 5) says that 
Jagir Singh was armed with a spear and Kher 
Singh with a takwa and later Bishan Singh 
also came armed with another spear, and 
all three attacked Bhag Singh whereupon 
Bhag Singh gave a spear blow to Kehr 
Singh in self-defence and as Bishan Singh, 
Kehr Singh and Jagir Singh advanced to- 
wards him, he killed them one after the 
other. This witness’s father was implicated 
in a murder case but acquitted. It was 
suggested by the prosecution that Partapa, 
brother of Pakhar Singh accused and uncle 
of Bhag Singh appellant, appeared as a 
defence witness in that case and the wit- 
ness did not deny that this was so. In these 
circumstances, it is not unlikely that he is 
paying off a debt in kind. The next witness 
Mit Singh (D. W. 6), tells a similar story 
and his motive for giving evidence for the 
defence too is clear, for Ran Singh, father 
of the absconder in this case, appeared as a 
witness for the prosecution in a case brought 
by him under S. 324, I. P. C., against one 
Sarwan Singh. This witness was in the vil- 
lage when the Head Constable arrived on 
the scene but he did not appear before him. 
The next witness for the defence in sup- 
port of the counter-version is Sham Singh 
(D. W. 7) and he too did not appear before 
the police during the course of the investi- 


gation. The other evidence to the similar 
effect was not even touched upon by learn- 
ed counsel in his arguments. The witnesses 
for the defence appear to us to be unbeliev- 
able in the story they tell and therefore the 
question of their bias or motive becomes a 
matter of secondary importance. 

In the view that we have taken of the 
matter, the prosecution appears to us to 
have clearly established the case of murder 
against the appellant and the defence to 
have totally failed to substantiate the plea 
of the right of private defence put forward. 
In these circumstances, we are satisfied 
that Bhag Singh, appellant, has been rightly 
convicted of the offence of murder. For such 
an offence there can be no penalty other 
than death and for these reasons we reject 
his appeal and confirm the sentence of death. 

d.s./r.k. Appeal dismissed, 
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Blacker J. 

Vidya Parkash — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 654 of 1939, Deci- 
ded on 27th July 1939; case reported by 
Sess. Judge, Delhi, D/- 22nd April 1939. 

Criminal P. C. (1898), S. 244 — Application 
by accused for summoning witnesses — Failure 
to consider application is incorrect though not 
illegal. 

Application for summoning his witnesses by the 
accused under S. 244 cannot be completely ignored 
by a Magistrate though under S. 244 he has the 
discretion to refuse to summon these witnesses. 
Failure to consider the application is incorrect 
though not illegal. [P 59 C 1,2] 

Indar Dev — for Petitioner. 

Muhammad Monir, Assistant to the 
Advocate-General — for the Grown. 

Facts. — The petitioner was tried sum- 
marily and was convicted under S. 112 (a). 
Railways Act. The allegation against him was 
that on 26th August 1938 he was travelling 
between Delhi and Subzimandi on the same 
ticket for the second time. He was sen- 
tenced to pay a fine of Rs. 25 and has come 
to this Court in revision. 

Report. — The only point of law involved 
in this case is whether or not the petitioner 
was afforded an adequate opportunity of 
adducing his defence. The petitioner ap- 
peared before the Court on 28th October 
and applied for the summoning of four wit- 
nesses from Delhi, Jhansi, Rohri (Sindh) 
and Lahore. The learned Magistrate ordered 
the summoning of the witnesses but none 
of them was present on 15th November 
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1938 and the Court accordingly disposed of 
the case without examining the defence 
witnesses. The learned Magistrate reports 
that reasonable opportunity was afforded to 
the petitioner for bringing or summoning 
witnesses of defence but this fact does not 
appear on the record. In para. 5 of Chap. 

of Vol. 3 of the Rules and Orders of 
the High Court, it has been specifically laid 
down that even in a revision case while the 
accused is personally responsible for the 
production of his evidence on the day of 
the hearing, the Court should as a measure 
of caution at the conclusion of the case for 
the prosecution, ascertain from the accused 
whether he has any witnesses and should 
not refuse to give him further opportunity 
of bringing or summoning witnesses who 
may not be present in Court. As reasonable 
opportunity does not appear to have been 
afforded to the petitioner, I forward the 
records of the case to the High Court with 
the request that the case may be remanded 
to the Court below for decision in accor- 
dance with law. It will be open to the 
Magistrate to require the petitioner to de- 
posit the reasonable expenses of summoning 
the witnesses required by sub-s. 3 of S. 244, 
Criminal P. C. 
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no fault of his own, in not considering and 
passing orders on the second application 
for the summoning of these witnesses. No 
doubt, under S. 244, Criminal P. C., he hadi 
the discretion to refuse to summon these 
witnesses, but I do not think that it can be 
held that such an application can be com- 
pletely ignored. In saying this, I am not 
suggesting that the Magistrate intentionally 
ignored it. The facts seem to suggest that 
the application was not brought to his 
notice. If this had been considered by the 
Magistrate the presumption is that having 
granted the first application he would have 
granted the second application and the 
petitioner would have been in a position to 
produce his evidence. For these reasons, I 
would accept the recommendation of the 
learned Sessions Judge and remand the case 
to the trial Court for re-decision after 
passing orders upon this application of the 
petitioner to have his defence witnesses 
summoned. The attention of the learned 
Magistrate should also be drawn to the last 
sentence of the learned Sessions Judge’s 
order of reference. 

G.N./r.k. Case remanded. 


Order of the High Court The peti. 

tioner was tried summarily by a Magistrate 
at Delhi. On 28th of October he applied, 
under S. 244, Criminal P. C., for the sum- 
moning of four witnesses. This application 
was granted. On the first date of hearing 
the Magistrate was absent and the case was 
not proceeded with. As these witnesses 
were not present the petitioner put in a 
fresh application for them to be summoned 
on the next day of hearing. An order was 
made by another Magistrate that it should 
be put up at the next date of hearing which 
was 15th November. It would appear that 
this application was probably never seen 
by the trial Magistrate who on the date of 
bearing after recording the evidence for the 
prosecution proceeded to judgment. It is 
not clear whether the petitioner made any 
oral request at that time that his witnesses 
should be heard. The Magistrate in reply 
to a query has stated that he did not make 
sny such request. The petitioner, I under- 
stand, is ready to swear an affidavit that he 
ma, but I see no particular value in such 
an affidavit at this stage of the proceedings. 
1 ao not think it can be held that the 
. agistrate has definitely committed an 
sgality in this case, but I think that he 
not acted correctly, possibly through 
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Tek Chand and Abdul Rashid JJ. 

A. R . Dawar — Auction -purchaser 

— Petitioner, 

v. 

Ganesh Datta and others. Judgment- 
debtors and another, Decree-holder — 

Respondents. 

Civil Revn. No. 1076 of 1938, Decided 
on 21st April 1939 ; case referred by Tek 
Chand J., D /- 28th February 1939. 

Civil P. C. (1908), S*. 47. 144 and 151 — 
Order confirming sale set aside — Application 
by auction-purchaser for compensation for im- 
provements lies under Sec. 151 and not under 
S. 144 or S. 47. 

The order of the executing Court confirming a 
sale which is set aside on appeal does not amount 
to a decree and therefore application for improve- 
ments by auction-purchaser in consequence of that 
order cannot be said to fall within the purview of 
Sec. 144 as that Section contemplates restitution 
where a decree has been varied or reversed '.AIR 
1930 Pat 280, Bel. on. [P 60 C 2; P 61 C 1) 

Nor does the application fall under 8. 47 as the 
question of improvements is one between the auc- 
tion-purchaser and judgment-debtor and does not 
relate to the execution, satisfaction or discharge of 
the decree as such. The application can therefore 
fall only under S. 151. [ P 61 C 1] 

The question of improvements by auction-pur- 
chaser is a question incidental to and consequential 
on the setting aside of the sale. The executing 
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Court under S. 151 has jurisdiction to go into the 
question of improvements. The judgment-debtor 
cannot be allowed to retain the benefit of the im- 
provements made bona fide by the auction-pur- 
chaser without paying for them. The case therefore 
is a fit one for the exercise of the inherent powers 
of the Court under S. 151 : AIR 1930 Pat 2S0 
and A I E 1922 P C 269, Eel. on. [P 61 C 1, 2] 

Girdhari Lai Malhotra — for Petitioner. 

Labh Singh and Manohar Lai Sachdeva 
— for Respondents ( Ganesh Datta and 
Model Town Society, respectively ) . 

Order of Reference 

Tek Chand J. — One of the questions 
involved in this case is the interpretation of 
a decree of this Court passed by a Division 
Bench consisting of Abdul Rashid J. and my- 
self in Letters Patent Appeal 16 of 1937.* 
The value for purposes of jurisdiction is 
Rs. 12,000. I think it is desirable that this 
appeal and connected appeal, Execution 
First Appeal No. 14 of 1939, be heard by a 
Division Bench consisting of the Judges who 
decided the aforesaid appeal. I accordingly 
refer the case to the Division Bench. The 
papers will be laid before the Hon’ble Chief 
Justice for constituting the Bench. 

Order of Division Bench 

Abdul Rashid J. — On 22nd May 1933 
the Model Town Society, Lahore, obtained 
a decree for Rs. 12,000 against Rai Sahib 
Jinda Ram. In execution of the decree a 
house belonging to the judgment-debtor was 
sold on 15th April 1935, by public auction 
to Mr. A. R. Dawar for Rs. 8100. The auc- 
tion-purchaser was required to deposit a 
sum of Rs. 6075 within fifteen days of the 
sale. This sum was not deposited within 
the required time, and an objection was 
taken in the executing Court that the sale 
in favour of Mr. Dawar could not be con- 
firmed. This objection was not given effect 
to by the executing Court and the sale was 
confirmed on 22nd May 1936. On 8th June 
a sum of Rs. 7834-8-0 out of the purchase 
price was paid to the Model Town Society. 
The usual sale certificate was issued in 
favour of the auction-purchaser and he ob- 
tained possession of the house on 3rd July. 
In the meantime, the judgment-debtor had 
preferred an appeal against the order of 
the executing Court confirming the sale. 
This appeal was accepted by Jai Lai J. on 
8th December. He set aside the execution 
sale in favour of Mr. Dawar and ordered 
that the house be resold. It was stated be- 
fore Jai Lai J. that the auction-purchaser 
had spent a considerable amount of money 

•[Reported in A I R 1938 Lah 198.] 


on the improvement of the property after 
the grant of the sale certificate in his favour. 
The learned Judge made an observation in 
his judgment to the effect that it would be- 
open to the auction-purchaser to make an 
application to the executing Court for com- 
pensation on account of improvements and 
it would be for that Court to determine 
whether it was permissible to allow any 
sum and if so, what amount on account of 
improvements. The judgment of Jai Lai J. 
was confirmed by us on 21st May 1937, on 
a Letters Patent appeal having been pre- 
ferred by Mr. Dawar. 

On 12th December 1937 Mr. Dawat 
made an application in the executing Court 
stating that he had spent a sum of Rupees- 
1904-4-0 on improvements in the bona fida 
belief that he had become the owner of the 
property by purchase and that out of the 
proceeds of the re-sale this sum should be 
paid to him and the balance should be 
handed over to the decree- holder. On 21st 
April 1938, the executing Court framed an 
issue as to ‘whether the auction-purchased 
has spent Rs. 1904-4-0 on bona fide im- 
provements of the house and is he entitled 
to this sum.’ On 23rd June 1938 an appli- 
cation was made by the judgment-debtor to- 
the effect that an executing Court could not- 
go into the matter of improvements as be- 
tween the auction- purchaser and the judg- 
ment-debtor and that such a matter could 
only be decided in a separate suit. The 
executing Court, thereupon, framed the 
following issues : (a) Whether the executing 
Court has no jurisdiction to make an 
enquiry into the question of improvements 
by an auction-purchaser ? (b) Whether, 
despite the order of the High Court, this 
objection of judgment-debtor lies ? (c) Whe- 
ther this point of going into the question 
of improvements is barred by Sec. 11, 
Civil P. C. ? 

The executing Court has held that it has 
no jurisdiction to make an enquiry into the 
question of improvements by the auction- 
purchaser. On this finding the application 
of Mr. Dawar has been dismissed. Against 
this decision Mr. Dawar has preferred an 
appeal to this Court. At the hearing, a pre- 
liminary objection was taken on behalf of 
the respondent that the order of the execu- 
ting Court was not appealable. In our opi- 
nion this objection is well founded and must 
be given effect to. The application by 
Mr. Dawar for compensation purported to 
be one under Ss. 47, 144 and 151, Civil! 
P. C. S. 144 has no applicability to thel 
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present case as that Section contemplates 
restitution where a decree has been varied 
or reversed. The order of the executing 
Court confirming the sale, which was set 
p.side by Jai Lai J., did not amount to a 
decree and therefore the application of 
Mr. Dawar for improvements payable in 
consequence of that order cannot be said to 
fall within the purview of S. 144. Refer- 
ence may be made in this connexion to a 
Division Bench ruling of the Patna High 
Court reported in 9 Pat 685. 1 It was held 
in that case that the provisions of S. 144, 
Civil P. C. f do not apply to a case where a 
sale in execution of a decree is set aside 
under O. 21, R. 90, and the judgment-deb- 
tor applies for restitution and mesne profits. 

Section 47, Civil P. C., is also inapplica- 
ble as the question of improvements is one 
between the auction- purchaser and the 
judgment-debtor and does not relate to the 
execution, satisfaction or discharge of the 
decree as such. The application of Mr. Da- 
war can, therefore, fall only under S. 151, 
Civil P. C., and no appeal lies under the 
Code against an order passed under that 
Section. It was argued by Mr. Sethi on 
behalf of Mr. Dawar that as the application 
raises a question of jurisdiction, the memo- 
randum of appeal should be treated as a 
petition for revision. This prayer was grant- 
ed and the case was heard on the merits as 
a petition for revision. On the merits, it is 
clear to us that the question of improve- 
ments is a question which is incidental to 
and consequential on the setting aside of the 
sale. It was held in 9 Pat 685 1 which has 
already been referred to, that the Court 
can, in the exercise of its inherent power 
under S. 151 of the Code, order restitution 
and direct the auction -purchaser to make 
over to the judgment-debtor the profits 
realized from the property when an auction 
sale has been set aside. In the present case 
the judgment-debtor has already recovered 
mesne profits from the auction-purchaser 
•during the course of the execution proceed- 
ings. It seems, therefore, highly inequitable 
to compel the auction-purchaser to file a 
•separate suit to claim the amount due to 
him on account of improvements, if made 
hona fide. Some observations made by their 
Lordships of the Privy Council in 2 Pat 
10* at p. 16 may be reproduced in extenso 

1. Ram Rattan Prasad v. Banarsi Lai, (1930) 17 

AIR Pat 280=122 I C 589=9 Pat 685 = 11 

P L T 156. 

2. Jai Berham v. Kedar Nath, (1922) 9 A I R P C 

269=69 I C 278=49 I A 351=2 Pat 10 (P C). 
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as they have an important bearing on the 
question involved in the present petition 
for revision : 

It is the duty of the Court under Sec. 144, Civil 
P. C. f to ‘place the parties in the position which 
they would have occupied but for such decree or 
such part thereof as has been varied or reversed.’ 
Nor indeed does this duty or jurisdiction arise 
merely under the said Section. It is inherent in 
the general jurisdiction of the Court to act rightly 
and fairly according to the circumstances towards 
all parties involved. As was said by Cairns, L. C. 
in Rodger v.Comptoir d'Escompte de Paris?: ‘One 
of the first and highest duties of all Courts is to 
take care that the act of the Court does no injury 
to any of the suitors and when the expression ‘the 
act of the Court’ is used, it does not mean merely 
the act of the primary Court, or of any inter- 
mediate Court of Appeal, but the act of the Court 
as a whole from the lowest Court which entertains 
jurisdiction over the matter up to the highest 
Court which finally disposes of the case.’ The 
auction-purchasers have parted with their pur- 
chase money which they paid into Court on the 
faith of the order of confirmation and certificate 
of sale already referred to. This money has been 
distributed amongst the creditors of the judgment- 
debtor who had attached the unencumbered pro- 
perty in question and could have realized their 
judgment debts by a sale of this property in exe- 
cution and it would be inequitable and contrary 
to justice that the judgment-debtor should be res- 
tored to this property without making good to the 
auction-purchaser the moneys which have been 
applied for his benefit. 

In view of the observations quoted above, 
the judgment-debtor cannot be allowed to! 
retain the benefit of tho improvements made 
bona fide by the auction-purchaser without 
paying for them. This is therefore a fit case ; 
for the exercise of the inherent powers of 
the Court under S. 151, Civil P. C. For the 
reasons given above, we hold that the exe- 
cuting Court had jurisdiction, under S. 151, 
Civil P. C., to go into the question of im- 
provements. We accordingly accept this 
petition for revision and remit the case to 
the executing Court to determine whether 
any compensation for improvements is pay- 
able and if so, by whom and to what ex- 
tent. The costs of these proceedings will 
abide the result. 

G.N./r.K. Petition accepted. 

3. (1871) 3 P C 465=19 W R 449 = 7 Moore P C 

(N S) 314=17 E R 120=40 LJPCl. 
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Santokh Raj Singh Sardar Gopal Singh 

— Accused — Petitioner, 
v. 

Gahwar Khan Sultan Khan — Accused 

— Respondent. 
Criminal Revn. No. 679 of 1939, Decided 
on 5th October 1939. 
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Criminal P. C. (1898), S. 202 — Procedure — 
District Magistrate sending case for inquiry 
and report to police under S. 202 cannot on 
receipt of report transfer case to another 
Magistrate without considering it — Order of 
latter summoning accused is without jurisdiction. 

When a District Magistrate acts under S. 202 
and sends a case for inquiry and report to the 
Superintendent of Police, he cannot, on receipt 
of the report, send the case for disposal to another 
Magistrate without deciding whether the case 
should be dismissed under S. 203 or proceeded with 
under S. 204. Hence, the latter having never been 
properly seized of the case his order summoning 
the accused must be set aside as without jurisdic- 
tion : A I R 1925 Cal 742, Bel. on. [P 03 C 1] 

Muhammad Amin Khan for S. R. 

Sawhney — for Petitioner. 

Facts. — The complaint was originally 
pending, as appears from the District Magis- 
trate’s order dated 8th October 1938, in 
his Court. It was sent for inquiry under 
S. 202, Criminal P. C., to the Superinten- 
dent of Police, Jhang. The report of the 
Superintendent of Police dated nil was 
received by the District Magistrate, Jhang, 
who on 12th September 1938 made certain 
remarks on it and asked for a further 
report from the Superintendent of Police. 
On this a second report was made by the 
Superintendent of Police on 28th Septem- 
ber 1938. On the receipt of this report, 
apparently without even considering it, the 
District Magistrate transferred the case 
‘for disposal’ to Sayyed Ghulam Haidar 
Shah on 8th October 1938. Sayyed Ghulam 
Haidar Shah, on 8th October 1938, adjourn- 
ed the complaint to 10th October 1938 for 
going through the case. On 10th October 
1938, after going through it and the evi- 
dence recorded by the Superintendent of 
Police, orders were issued that the com- 
plainant shall be served for 18th October 
1938 and that the Patwari of the village, 
Sultan Ali, and Budh Singh Chaukidar 
shall also be served, and the complainant 
shall be directed to produce any more evi- 
dence if he so pleases. On the next date, 
i. e., 18th October 1938, the order under 
reference was passed. The complainant was 
present. The witnesses called by the Court 
were not. The Magistrate remarked that 
after going through the complaint and the 
evidence recorded by the Superintendent of 
Police, the case was worth proceeding with, 
to his mind. He therefore as pointed out 
above, summoned the accused. 

Report. — (1) The trial Court had no 
jurisdiction to pass the order under refer- 
ence because the order by which the com- 
plaint was transferred to this Court by the 
District Magistrate was illegal and the 


Magistrate consequently was not properly 
seized of the case. S. 192 (l), Criminal 
P. C., under which presumably the order 
of transfer by the District Magistrate was 
passed, enables a District Magistrate to 
transfer any case of which he has taken 
cognizance for inquiry or trial to any Magis- 
trate subordinate to him. Therefore the 
only order which the District Magistrate 
could pass in transferring the complaint at 
the stage at which he did was for inquiry 
and not merely for summoning the accused 
on the evidence which was already on the 
file, as was subsequently done by the 
Magistrate concerned. The District Magis- 
trate had no jurisdiction to transfer the 
complaint merely “for disposal” which 
might have been understood by the Court 
to mean that the complaint was to be dis- 
posed of on the evidence already on the 
file. The District Magistrate’s order thus 
being illegal the lower Court was not pro- 
perly seized of the case and was therefore 
not competent to pass the final order issuing 
process against the accused. 

(2) In case, for argument’s sake, it is 
conceded that the District Magistrate’s 
order “for disposal” implied that further 
inquiry was to be held, even then the Magis- 
trate’s order under reference is illegal 
because it has been passed without holding 
any further inquiry although a direction to 
that effect existed at least impliedly, in 
view of the provisions of S. 192 (1), Cri- 
minal P. C. On 10th October 1938, the 
Magistrate seems to have realized this 
position because he not only summoned 
witnesses but also permitted the com- 
plainant to produce fresh evidence, if neces- 
sary. What happened between 10th and 
18th October 1938 is not clear from the 
record ; but this much is certain that on 
the latter date process was issued without 
holding any inquiry or even examining the 
witnesses who had been called by the Court 
itself. Authority also exists for the views 
expressed above in A I R 1925 Cal 742. 1 
The facts in this case were on all fours 
with the facts of the present case and the 
learned Judges of the High Court held that 
the provisions of S. 192 or of S. 202 did 
not entitle a Magistrate, after he had pro- 
ceeded under the latter Section, to make 
an order under the provisions of the former 
Section transferring the case for the pur- 
pose of being dealt with under S. 203 or 

1. Mahabir Singh v. Giribala Dassi, (1925) 12 
A I R Cal 742=87 I 0 526=26 Cr L J 990= 
29 C W N 508. 
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S. 204 without a fresh investigation as con- 
templated by S. 202, Criminal P. C. The 
order issuing the process subsequently, as 
in the present case, was held to be without 
jurisdiction. On the basis of reasoning and 
the authority given above, I recommend 
that the order dated 18th October 1938, by 
which process has been issued against the 
accused, be set aside and the learned Dis- 
trict Magistrate be directed to dispose of 
the complaint himself or get it disposed of 
by a Magistrate of competent jurisdiction 
in accordance with law. 

Order. — The ruling referred to by the 
learned Sessions Judge in AIR 1925 Cal 
742 1 appears to be exactly in point and the 
facts are almost on all fours with the pre- 
sent case. It would appear from that ruling 
that when the learned District Magistrate 
had acted under S. 202, Criminal P. C., and 
sent the case for inquiry and report to the 
Superintendent of Police, he could not, on 
receipt of the report, send the case for dis- 
posal to the learned Magistrate S. Ghulam 
Haidar Shah without deciding whether the 
case should be dismissed under S. 203 or 
proceeded with under S. 204. S. Ghulam 
Haidar Shah has therefore never been pro- 
perly seized of the case and his order sum- 
moning the accused must be set aside as 
without jurisdiction. It is open to the 
learned District Magistrate to take such 
aetion under S. 203 or S. 204 as he con- 
siders fit and having taken such action, he 
may, if he chooses and it becomes necessary 
to do so, transfer the case for disposal to a 
Magistrate of competent jurisdiction. 

D.B./r.K. Reference answered. 
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Bhide J. 

Nazir Ahmad — Defendant — Appellant. 

v. 

Dr. Taj Mahal Begum — Plaintiff 

Respondent. 

First Appeals Nos. 166 and 167 of 1939, 
Decided on 13th October 1939. 

(a) Civil P. C. (1908), O. 41, R. 23-A 
(Lahore) — Appeal lies from order reversing 
decree and directing retrial. 

Where an order reversing the decree and remand- 
ing the case to be retried has been passed by the 
Appellate Court an appeal from the order is com- 
petent under O. 41, R. 23-A framed by Lahore 
High Court. C p 64 0 1) 

(b) Civil P. C. (1908), O. 6, R. 17 — Amend- 
ment should not be allowed where it changes 
nature of suit and introduces different cause 
of action — Amendment that plaintiff has life 
interest in property in suit held to be incon- 
sistent with claim in plaint that they are trust 

properties. 


Although the Court has wide powers to allow 
amendment under 0. 6, R. 17, it is well established 
that an amendment which changes the whole 
aspect of the suit and introduces a different cause 
of action cannot be allowed. Where a plaintiff sues 
for a declaration that the properties in dispute are 
trust properties, but subsequently seeks an amend- 
ment that she has a life interest in the property or 
at any rate a charge for maintenance, the claim 
sought to be introduced by wav of amendment is 
wholly inconsistent with the original plaint: AIR 
1927 Lah 771 , Bel. on. [P 64 C 2] 

Abdul Majid — for Appellant. 

Dr. Mohammad Alam — for Respondent. 

Judgment F. A. O. Nos. 166 aud 167 

of 1939 are connected and will be disposed 
of together. The facts of the case giving rise 
to these appeals may be briefly stated as 
follows. Khan Bahadur Mian Haq Nawaz 
had made a will with respect to his pro- 
perties leaving a certain portion to bis heir 3 
and constituting a trust with respect to the 
rest for the establishment of a hospital for 
women and children at Baghbanpura. The 
plaintiff Dr. Taj Mahal Begum, wife of the 
Khan Bahadur was to be a member and 
medical officer of the trust. On the death of 
the testator, she instituted the present suit 
for a declaration that the properties in suit 
were the subject-matter of the trust refer- 
red to above and that the defendant had no 
personal interest in them. The defendant 
admitted that some of the properties were 
included in the trust but contended that 
the others were not. The learned Judge of 
the trial Court decreed the suit in part, 
and from this decision both parties prefer- 
red appeals which came up before the 
learned Senior Subordinate Judge, and have 
been disposed of by him together. In the 
Court of the Senior Subordinate Judge an 
application was made on behalf of the 
plaintiff stating that the trust properties as 
well as the other properties covered by the 
will were subject to the life interest or in 
the alternative to the right of maintenance 
of the plaintiff. It was prayed on her be-- 
half that additional issues be framed on this 
point and that the plaint may be amended, 
if necessary. The learned Senior Subordi- 
nate Judge decided to allow amendment of 
the plaint for this purpose and passed the 
following order : 

After carefully considering all the facts and law 
I am of opinion that the amendment prayed for 
should be allowed and I order accordingly. Hence 
the case is remanded to the Court of Sardar Preh- 
lad Singh, Subordinate Judge, First Class, Lahore 
(successor-in-office of Ohaudhri Tirath Das, Sub- 
ordinate Judge) with the direction to return the 
plaint to the plaintiff for amendment and to pro- 
ceed according to law after the amended plaint is 
filed. The parties Bhall bear their costs in this Court. 
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From this decision the defendant has 
preferred the present appeals. A prelimi- 
nary objection was raised on behalf of the 
plaintiff-respondent that these appeals are 
not competent as the order of remand 
passed by the learned Senior Subordinate 
Judge is of an interlocutory nature and all 
that was contemplated by it was that after 
the amendment of the plaint the necessary 
issues should be framed and findings there- 
on should be sent to the learned Senior 
Subordinate Judge. This is however not 
what is stated in the order. The learned 
Senior Subordinate Judge has remanded the 
case for allowing the plaintiff to amend 
the plaint and has directed the trial Court 
to proceed according to law. He has also 
passed an order as to costs which indicates 
that the Court had disposed of the appeals 
and the case was ordered to be retried. If 
the intention was that a report should be 
sent to the Senior Subordinate Judge I 
think he would have said so in the order 
and some time would also have been fixed 
for sending the report. I feel therefore no 
doubt that the learned Senior Subordinate 
Judge intended to dispose of the appeals 
finally and had remanded the case for re- 
trial. It is true that the remand in the pre- 
sent case would not be covered by O. 41, 
R. 23, Civil P. C., but recently a new rule 
numbered as 23-A has been framed by this 

Court which runs as follows : 

Where the Court from whose decree an appeal 
is preferred has disposed of the case otherwise than 
on a preliminary point and the decree is reversed 
in appeal and a retrial is considered necessary tho 
Appellate Court shall have the same powers as it 
has under Rule 23. 

In the present case the decree having 
been reversed (impliedly though not in so 
many words) as shown above and the case 
having been ordered to be retried an appeal 
would seem to be competent under this 
rule : vide O. 43, R. 1-n, as amended by 
this Court. 

The next point for consideration is whe- 
ther the learned senior Subordinate Judge 
was justified in allowing the amendment 
and ordering a retrial in the circumstances 
of the case. As I have stated at the outset, 
the suit was for a declaration that the pro- 
perties in dispute were trust properties and 
that the defendant was not entitled to deal 
with them except as such — the defendant 
also being a co-trustee. There was no indi- 
cation whatever in the plaint or in the 
pleadings of the parties so far as I have been 
able to discover that the plaintiff had any 
. life-interest or a charge by way of mainten- 


ance on the trust properties. This claim 
appears to have been brought forth for the 
first time in the application made in the 
lower Appellate Court and appears to me to 
be clearly inconsistent with the case as set 
forth in the plaint. The plaintiff could not 
in the same breath claim that the proper- 
ties in dispute were trust properties and 
also allege that she had also a life estate or 
at any rate a charge for maintenance on the 
same. Although the Court has wide powers 
to allow amendment under O. 6, R. 17 
Civil P. C., it is well established that an 
amendment of this nature which changes 
the whole aspect of the suit and introduces 
a different cause of action cannot be allowed. 
If the plaintiff has a life interest in the pro- 
perty in suit, there could be no trust at 
present and she could not be a trustee and 
medical officer of the trust as claimed. 

The learned counsel for the respondent 
alleged that the claim was based on the will 
itself and that there was no question of any 
other evidence, but he was unable to point 
out any passage in the will by which any 
life interest or maintenance was granted to 
the plaintiff in the trust properties in dis- 
pute in the present case. He merely stated 
that this was an inference to be drawn from 
the will. Further, he was unable to give 
any satisfactory explanation as to why this 
claim was not put forward at the very out- 
set. The plaintiff was admittedly assisted 
by counsel throughout and I cannot under- 
stand why this claim should not have been 
put forward in the beginning if there was 
any substance in it. In any case, it seems 
to me clear that the claim now sought to 
be introduced by way of amendment is 
wholly inconsistent with the original plaint. 
As pointed out in A I R 1927 Lah 771, 1 
although the Court has wide powers of 
amendment under O. 6, R. 17 the general 
rule is that the amendment sought must be 
consistent with the case as originally laid 
and in my opinion there was no justification 
for allowing the proposed amendment at 
the stage of appeal in the circumstances of 
this case. I accept both the appeals and 
setting aside the remand order of the learn- 
ed Senior Subordinate Judge send back the 
case to him for disposal of the appeals 
before him. Costs will follow final decision. 
The parties are directed to appear before 
the learned Senior Subordinate Judge on 
30th October 1939. 

g.N./r.k. Appeal allowed . 

1. Ghulam Muhammad v. Mehta Chandras Dat, 
(1927) 14 A I R Lah 771=101 I C 280. 
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Rajindar Kumar v. Chetan Lal (Bhide J.) 


Rajindar Kumar 


v. 


Decree-holder 

Appellant 


w w 

Chetan Lal , J udgment -debtor and 

another — Respondents. 

Second Appeal No. 481 of 1939, Decided 
on 5th October 1939, from order of District 
Judge, Ambala, D/- 5th January 1939. 

A ^ ^ 908 )» S * 60 » as amended by 

Act , 1 937— Attachment of salary_S. 60 

prohibits only forcible attachment— Judgment- 
-debtor can waive privilege. 

Section 60 is a prohibition, only against forcible 
attachment and there is nothing in law to prevent 

a judgment- debtor from agreeing to the attachment 

of half of his salary even when it is exempt from 

attachment under S. 60. Therefore, where the 

agreement by the judgment-debtor is embodied in 

an award on which a decree has been passed the 

Courfc must give effect to it : 35 P R 

1909 i> ? 1 R 1935 LaJl 164 and A 1 & 1939 Lah 
*16, , Bel. on. [ P 65 C 2] 

Durga Dass Jain for A. R. Aggarwal 

■q | , _ _ for Appellant . 

Balmukund, Invesfcg, Insp. G. P. O. in 
person. 

Judgment. — This appeal was heard ex 
parte as the respondent failed to appear in 
spite of service. An official of the Postal 
Department was present, but as he was 
not a representative of any of the parties 
to the execution proceedings, he could not 
be heard and was not heard. The material 
facts are that a decree was obtained on the 
basis of an award and the judgment-debtor 
had agreed that it may be satisfied by 
attachment of half of his salary. This term 
was embodied in the decree itself. When 
execution was taken an order was sent to 
the Postmaster, Ambala, for attachment of 
half the salary of the judgment-debtor. 
The Postmaster refused to comply with the 
Court’s order on the ground that the order 
of the Court was contrary to the provisions 
of Act 9 of 1937, according to which the 
8 alary (except to the extent of Rs. 2-8-0) 
could not be attached; for the pay of the 
judgment-debtor was only Rs. 105 and a 

^ ^ s * kad to be exempted from 
attachment according to the provisions of 
Act 9 of 1937. The learned Senior Sub- 
ordinate Judge accepted the view of the 
Postmaster to be correct and ordered the 
papers to be filed. An appeal was presented 
to the District Judge but he also agreed 
that haif the pay of the judgment-debtor 
could not be attached and dismissed the 

b«r« al * ^ rom * his or der a second appeal has 
been preferred and it is contended on be- 
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of the appellant decree-holder that 
the Courts below were not justified in 
refusing to attach half the salary of the 
judgment-debtor when this was provided 
m the decree itself and the judgment-debtor 
had also agreed to the attachment in the 
course of the execution proceedings. It was 
contended that an executing Court cannot 
go behind the decree and when the judg- 
ment-debtor was a consenting party, the 
provisions of S. 60, Civil P. C., as amended 
by Act 9 of 1937, were no bar to the 
attachment of half the salary. The conten- 
tion of the appellant is supported by 35 P R 
1900 in which a similar question arose. 
The judgment-debtor had pledged his jagir 
income in that case as security for debt 
incurred to the decree-holder. In execution 
proceedings an objection was raised that 
the pension was not liable to attachment; 
but it was held by the majority of the 
Court that the executing Court could not 
refuse to attach jagir income as the decree 
was a final adjudication on the liability of 
the property sought to be charged and so 
long as the decree stood the decree-holder 
had a right to execute it. As regards the 
provisions of S. 60, Civil P. C., it was held 
by a Division Bench of this Court in A I R 
1935 Lah 164" that that Section is a pro- 
hibition only against forcible attachment 
or sale, and there is nothing in law to pre- 
vent an agriculturist voluntarily selling or 
otherwise alienating his house. The same 
principle would appear to apply to the 
attachment of half the salary of the judg- 
ment-debtor in the present case. The ruling 
reported in A I R 1935 Lah 164 2 has also 
been followed recently in AIR 1939 Lah 
316 in which the case-law on the subject 
has been considered. 

I accordingly accept this appeal and direct 
that half the salary of the judgment-debtor 
be attached in satisfaction of the decree in 
accordance with the terms thereof. The 
appellant will get his costs throughout. In 
the end I may point out that the Postal 
Department was not justified in refusing to 
attach half the salary when an order for 
attachment had been received from the 
Court. At the most, the Postmaster would 
have been justified in pointing out for the 
consideration of the Court that the order 

1. Mfc. Mehr Nishan v. Muhammad Kazim Ali- 
khan, (1900) 35 P R 1900. 

2. Gbittar Mai v. Mfc. Ram Devi, (1935) 22 A I R 
Dab 164. 

3. Nafcha Singh v. Bhag Mai, (1939) 26 A I R 
L»ah 316. 
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appeared to be contrary to the provisions of 
Act 9 of 1937. 

g.n./r.k. Appeal accepted . 


A. I. R. 1940 Lahore 66 

Din Mohammad J. 

Kanwar Ranzor Singh — Plaintiff — 

Appellant. 

v. 

Pandit Shahzada Ram and another — 
__ Defendants — Respondents. 

Second Appeal No. 516 of 1939, Decided 
on 28th November 1939, from decree of 
Sub-Judge, Ambala, D/- 19th December 
1938. 

Provincial Small Cause Courts Act (1887), 
Sch. 2, Art. 35 (ii) — Suit for recovery of sum of 
more them Rs. 100 as price of trees unlawfully 
cut by defendant from plaintiff’s land — Such 
suit falls under Art. 35 (ii) — Appeal lies to 
District Judge. 

A person instituted a suit against another person 
for recovery of a sum of more than Rs. 100 as the 
price of certain trees unlawfully cut by him from 
plaintiff's land : 

Held that a clear case under S. 426, I. P. C., 
which is included in Chap. 17, was established 
against the defendant inasmuch as knowing that 
his act will cause wrongful loss to the plaintiff, he 
had caused the destruction of his property. His 
act therefore was an act which was, or save for the 
provisions of Chap. 4 would have been, an offence 
punishable under Chap. 17, Penal Code. The plain- 
tiff’s suit consequently fell under Art. 35 (ii) of 
Sch. II to the Provincial Small Cause Courts Act 
and as the value ofcthe suit was more than Rs. 100 
appeal lay to the District Judge : A I R 1925 Lah 
174, and AIR 1933 Lah 172, Rel. on; AIR 1922 
Lah 451 and AIR 1930 Pat 575, Disting. 

[P 66 C 2; P 67 C 1] 

Asa Ram Aggarwal — for Appellant. 

Tek Cband — for Respondents. 

Judgment. — This appeal has arisen in 
the following circumstances : The plaintiff, 
Kanwar Ranzor Singh, instituted a suit 
against Pandit Shahzada Ram and Kirpa 
Singh for recovery of Rs. 200 as the price 
of eleven trees unlawfully cut by them 
from his land comprised in khasra No. 527. 
It was alleged in the plaint that Pandit 
Shahzada Ram had without any right sold 
the trees in question to Kirpa Singh and 
had helped him in cutting them in spite of 
the fact that the plaintiff’s servant had 
Btopped them from doing so. The trial Court 
dismissed the suit. Thereupon, Ranzor Singh 
submitted a memorandum of appeal to the 
Court of the District Judge, Ambala, within 
limitation. He, however, came to the con- 
clusion that the appeal did not lie to his 
Court but lay to the Court of the Senior 
Subordinate Judge and consequently re- 


turned the memorandum of appeal for pre- 
sentation to the proper Court. On this, the 
memorandum of appeal was presented to 
the Court of the Senior Subordinate Judge 
with an application that in the circum- 
stances time may be extended under Ss. 5 
and 14, Limitation Act. The Senior Sub- 
ordinate Judge did not accede to this request 
and dismissed the appeal. 

Counsel for the appellant has urged that 
the suit as lodged was an unclassed suit of 
the value of more than Rs. 100 and the 
appeal lay to the District Judge, and I 
agree with him. Suits which are excepted 
from the cognizance of the Court of Small 
Causes are enumerated in Sch. II to the 
Provincial Small Cause Courts Act (9 of 
1887). Art. 35 (ii) of that Schedule includes 
a suit for compensation, 

for an act which is, or, save for the provisions 
of Chap. 4, I. P. C., would bean offence punishable 
under Chap. 17 of the said Code. 

On the allegations made in the plaint, a, 
clear case under S. 426, I. P. C., which is 
included in Chap. 17, was established against 
the defendants, inasmuch as knowing that 
their act will cause wrongful loss to the! 
plaintiff, they had caused the destruction 
of his property. The defendants might have 
escaped punishment by urging that by reason 
of a mistake of fact they in good faith 
believed themselves to be justified by law 
in cutting the trees but that defence would 
have been covered by S. 79, I. P. C. Their 
act clearly, therefore, was an act which 
was or save for the provisions of Chap. 4, 
would have been an offence punishable 
under Chap. 17, 1. P. C. The plaintiff’s suit 
consequently fell under Article 35 (ii) of 
Sch. II to the Provincial Small Cause 
Courts Act. This conclusion is supported by 
authority: see 79 I C 138 1 and AIR 1933 
Lah 172. 2 ) 

As against this, counsel for the respon- 
dents has referred me to 3 Lah 369 3 and 
9 Pat 569, 4 but those authorities are clearly 
distinguishable. In 3 Lah 369 s a Division 
Bench of this Court remarked that where 
the allegations made by the plaintiff consti- 
tuted an offence under S. 403, I. P. C., and 
no definite assertion was made that the 

1. Sunder Mai v. Kama Din, (1925)12 A I R Lah 

• 174=79 I 0 138. 

2. Attar Singh v. Nuru, (1933) 20 A I R Lah 172 

=145 I 0 155. 

3. Shiv Gir v. Khazan Gir, (1922) 9 A I R Lah 

451=77 I C 561=3 Lah 369. 

4. Damodar Jha v. Baldeo Prasad, (1930) 17 AIR 

Pat 575=127 I 0 843=9 Pat 569=11 P L T 

741. 
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defendants had the intention requisite for 
the commission of the offence under that 
bection. the case would not be covered by 
Art. 65 ( 11 ). In the present case, criminal 
intent is not an essential ingredient of the 
onence of mischief and mere knowledge of 
wrongful loss is sufficient and on these 
grounds the principle enunciated in that 
judgment is inapplicable. In 9 Pat 569 4 it 
was observed : 

But where upon the facts stated in the plaint 
the case against the defendant is wrongful or illegal 
but not necessarily penal so as to bring him within 
the purview of the Penal Code, the jurisdiction of 
tbe bmall Cause Court is not at all barred. 

Here, as stated before, the act of the 
defendants was penal inasmuch as it was 
covered by S. 425, I. P. C„ which defines 
jmischief and was punishable under S. 426, 
I. P. C. On the ground as stated above, the 
appeal lay to the District Judge and be 
erred in holding that the appeal did not lie 
jto his Court. The Senior Subordinate Judge 
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had no jurisdiction in the matter. I accord- 

J^set aside the decree and judgment of 

the Senior Subordinate Judge and remit 

the case to the Court of the District Judge 

and direct him to dispose of it in accordance 
with law. 

D.S./r.k. Case remanded. 

* A. I. R. 1940 Lahore 67 

Bhide J. 

Daulat Ram — Objector — Appellant. 

v. 

Dr. Anant Ram , Decree-holder and 
others , Judgment-debtors 

t-i 0 _ , Bespondents. 

hixn. Second Appeal No. 442 of 1939 

Decided on 26th October 1939, from order 
ioo Disfc * Judge ’ Amritsar, D/- 9th March 

* c ivH P.C (1908),O. 21, R. 58 and S. 47— 
(Objection under R. 58 by parky to «uit— Objec- 
tion summarily dismissed, without enquiry, as 

barred Ve ~ SCCOn<1 appIication UI »der S.47 is not 

Where an objection to an attachment is made 

Pa 5 ty t0 the ., 8uifc under O. 21, R. 68 but is 
dismissed summarily without any enquiry as being 

dl8 ™ 1 ff al mu8t ** deemed 7 to have 
fc * e th e objection was incom- 

caS. ftr? nde - r ’ R ‘ 68, No ^ U0 3tion of res judi- 
cata arises m such a case and a second application 
under 8. 47 is not barred. (p 67 0 2] 

Shamair Chand — for Appellant. 
handar Gupta — for Respondents . 

arising? 1 ? 11 #' T ^ is is a 8econ d appeal 
* ° U ^ execu tion proceedings relating 

bvthft d° re0 ‘ \ ^ rfcain house was attached 
hy the decree-holder upon which one Daulat 


Bam put in objection under O. 21, B. 58, 
lvil P. C., claiming the house as his exclu- 
sive property. The objection was summarily 
dismissed on 19th February 1937, without 
investigation on the ground that it appeared 
to be collusive. Daulat Bam then instituted 
a declaratory suit to establish bis right but 
the suit was dismissed on 23rd June 1937 
on the ground that the suit was not brought 
under Sec. 47, Civil P. C., as Daulat Bam 
was a party to the suit in which the decree 
had been obtained and, therefore, his objec- 
tion should have been under Sec. 47, Civil 

P *. • Daulafc Bam then put in a second 
objection petition under Sec. 47, Civil P. C. 

This was allowed by the executing Court but 
the learned District Judge held on appeal 
that the second objection petition was not 
competent in view of the dismissal of the 
first petition under O. 21, B. 58, Civil P. C., 
as the first petition also must in law be held 
to have been under Sec. 47, Civil P. C. He 
accordingiy dismissed the objection petition 
of Daulat Bam as incompetent. He has pre- 
ferred a second appeal. 

The learned counsel for the appellant has 
urged that there was no objection to a 
second petition being entertained in the cir- 
cumstances of this case as the first petition 
purported to have been made under O. 21, 

B. 58, and was summarily dismissed with- 
out any enquiry. He contended that there 
could be no question of any res judicata in 
the circumstances and therefore the second 
objection petition under Sec. 47 was com- 
petent and ought to have been decided on 
merits. This contention appears to me to be 
sound. There are no doubt authorities in 
which it has been held that even if an 
objection petition is made under O. 21, B. 58 
CivU P. C., the decision may operate as res 
judicata, but the circumstances of those 
cases are clearly distinguishable inasmuch 
as the objection was either decided on merits 

or in circumstances where the rule of con- 
structive res judicata would come into 
operation. In the present instance, the object 
tion purported to be under O. 21, B. 58, 
Civil P. 0., and was treated as such by the 
Court. No notice of the objection was issued 
to the opposite side and the objection was 
dismissed summarily on the ground that it 
appeared to be collusive. In these circum- 
stances it seems to me clear that there could 
be no question of even constructive res 
judicata. The first objection in the present 
case must be held to have been dismissed 
merely because it was incompetent under 
O. 21, B. 58, Civil P. G. The second objec- 
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tion under S. 47, Civil P. C., was certainly 
competent and in the absence of any objec- 
tion as to limitation or res judicata I do not 
see why it should not have been disposed 
of on merits. I accordingly accept the appeal 
and setting aside the order of the learned 
District Judge, remand the case to him for 
decision of the objection on merits. Stamp 
on appeal will be refunded, costs will follow 
final decision. The parties are directed to 
appear before the learned District Judge on 
14th November 1939. 

G.N./R.K. Case remanded. 


A. I. R. 1940 Lahore 68 

Bhide J. 

Bhan Singh — Plaintiff — Appellant. 

v. 

Narinjan Singh and others — 

Defendants — Respondents. 

Second Appeal No. 1142 of 1938, Decided 
on 21st November 1939, from decree of 
Addl. Dist. Judge, Ferozepore, D/- 10th 
May 1938. 

Registration Act (1908), S. 17 (2) (xi) — 
Receipt reciting that balance of mortgage money 
had been paid and possession restored to mort- 
gagor — Receipt must be registered. 

The essence of redemption consists in either the 
cancellation and return of the mortgage deed or 
where the mortgage is with possession, in the 
restoration of possession of the mortgaged property 
to the mortgagor after the mortgage money has 
been paid. [P G8 C 2) 

Where a receipt recites that the balance of the 
mortgage money had been paid to the mortgagee 
and possession had been given back, the receipt is 
inadmissible in evidence if it is not registered : 
AIR 1934 Lah 970 ; A I R 1926 All 693 and 
AIR 1937 Cal 143, Rel. on ; AIR 1929 Lah 312, 
Disting. [P G8 C 2 ; P 69 C 1] 

Shadi Lai Palta — for Appellant. 

Shamair Chand and Parkash Chand for 
Shamair Chand and Hans Raj Sachdev 

— for Bespondents. 

Judgment. — This is a second appeal 
arising out of a suit for possession of 34 
kanals of land. The plaintiff alleged that 
the land had been mortgaged in favour of 
the defendants for a sum of Rs. 1400 but 
had been redeemed. After the redemption 
the defendants were alleged to have taken 
forcible possession of the land again and 
hence the plaintiff instituted the present 
suit for recovery of possession. The defen- 
dants denied that the mortgage had been 
redeemed. The suit has been dismissed by 
both the Courts and from this decision the 
plaintiff has preferred a second appeal. The 
plaintiff had relied on a receipt for Rs. 700 


in support of his contention that the mort- 
gage had been redeemed. The sum of Rs. 700 
was alleged to be the balance of the mort- 
gage money and it was stated in the receipt 
that this amount had been paid to the 
mortgagees and possession had been given 
back. The Courts below have held that this 
receipt was inadmissible in evidence as it 
required registration under S. 17 (1) (c), 
Registration Act. The learned counsel for 
the plaintiff-appellant has urged that this 
view of the Courts below is wrong and has 
relied on 10 Lah 709 1 in which it was held 
that a receipt of this kind does not require 
registration unless it expressly purports to 
extinguish the mortgage. The learned coun- 
sel contended that the present receipt made 
no mention of the fact that the mortgage 
had been fully discharged. The learned 
counsel for the respondents, on the other 
hand, contended that the receipt stated 
that possession had been given back and 
this statement was sufficient to show that 
the receipt extinguished the mortgage in 
favour of the defendants. The learned coun- 
sel for the respondents relied on 16 Lah 
485, 2 48 All 705 3 and A I R 1937 Cal 148. 4 

After considering the various authorities 
cited, it seems to me that the learned Dis- 
trict Judge was right in holding the receipt 
produced in this case to be inadmissible in 
evidence for want of registration. According 
to cl. (xi) of sub-s. (2) of S. 17, Registration 
Act, a receipt for. payment of money due 
under a mortgage does not require registra- 
tion, if the receipt “does not purport to 
extinguish the mortgage.” The question 
whether a receipt does or does not purport 
to extinguish a mortgage has naturally to 
be decided on the contents of the receipt. 
In 10 Lah 709, 1 on which the learned coun- 
sel for the appellant has mainly relied, the 
receipt was only for the mortgage money. 
The essence of redemption consists in either 
the cancellation and return of the mortgage 
deed or where the mortgage is with posses- 
sion, in the restoration of possession of the 
mortgaged property to the mortgagor after 
the mortgage money has been paid. In the 

1. Muhammad Hussain v. Karm Ilahi, (1929) 16 

AT R Lah 312=118 I C 533 = 10 Lah 709= 

80 P L R 717. 

2. Ghulam Mohammad v. Sarkhru, (1934) 21 

AIR Lah 970=156 I C 376=36 PLR 211= 

16 Lah 485. 

3. Jwala Prasad v. Mohan Lai, (1926) 13 A I R 

All 693 = 97 I C 162 = 48 All 705=24 A L J 

839. 

4. Amar Krishna v. Surendra Bijoy, (1937) 24 

A I R Cal 148=171 I C 632. 
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present instance the receipt does state that 
possession had been restored and the plain- 
tiff himself relies on this fact as evidence 
of redemption of the mortgaged property. 
I am therefore of opinion that this receipt 
was rightly held to be inadmissible in evi- 
dence. I dismiss the appeal with costs. 

D.s./R.K. Appeal dismissed. 


A. 1. R. 1940 Lahore 69 

Din Mohammad J. 

Basheshar Nath and others — 

Plaintiffs — Appellants, 
v. 

• 

Municipal Committee , Moga — 

Defendant — Respondent. 

Second Appeal No. 459 of 1939, Decided 
on 15th November 1939, from Addl. Dist. 
Judge, Ferozepore, D/- 5th January 1939. 

Specific Relief Act (1877), S. 56 (j)— Injunc- 
tion cannot be granted if party seeking it has 
acted dishonestly with other party. 

Section 56 (j) rests on the maxim that he who 
seeks equity must do equity and implies that a 
plaintiS seeking an injunction must come with 
clean hands. A plaintiff, who asks for an injuction, 
must be able to satisfy the Court that his own acts 
and dealings in the matter have been fair and 
honest and free from any taint of fraud or illega- 
lity, and that if, in his dealings with the person 
against whom he seeks relief or with third parties, 
he has acted in an unfair or inequitable manner, 
he cannot have relief : 18 Mad 378 and 20 Mad 
58 (F B), Bel. on. [P 70 C 2; P 71 0 1] 

A Municipal Committee had rofused to grant 
permission to a person to build certain structure. 
The person subsequently induced the Committee 
to grant permission on condition that he paid 
certain sum to the Committee. The Committee 
passed a resolution accepting the offer but when 
the person failed to pay the sum as agreed served 
a notice under S. 172, Punjab Municipal Act, for 
demolition. The person who had built the struc- 
ture pleaded that the resolution imposing condition 
for grant of permission was illegal as no bye-law 
under S. 188 (u) had been made and brought a suit 
for injunction against demolition. In other words, 
he wanted to utilize that portion of permission 
which benefited him and to repudiate that part of 
it which went against him : 

Held that the person could not be granted in- 
junction as his dealings with the Committee were 
dishonest. [p 71 0 1 , 2 ] 

Indar Dev Dua — for Appellants. 

Malik Barkat Ali and Tek Chand 

for Respondent . 

Judgment. — The suit out of which this 
appeal has arisen was instituted by Bashe- 
shar Nath and his two brothers, Ved Paul 
and Dev Paul. It was for the issue of a 
permanent injunction restraining the Muni- 
cipal Committee at Moga from demolish- 
ing the roof built by the plaintiff over a 


part of the street connecting their shops 
Nos. 177 and 178. The main allegation on 
which the suit was based was that the 
Municipal Committee had granted permis- 
sion to the plaintiffs to put up this structure 
on condition of their paying Rs. 2000 to the 
Municipal Committee and that, inasmuch 
as no bye-laws had been framed by the 
Municipal Committee under S. 188 (u). 
Municipal Act, the Committee was not 
authorised to attach any condition to the 
permission and consequently the permission 
held good while the condition was ultra 
vires. The suit was resisted by the Muni- 
cipal Committee on various grounds and on 
the pleadings of the parties as many as 
11 issues were framed by the Subordinate 
Judge, Third Class, who tried the suit origi- 
nally. As a result of the findings arrived at 
by him, the suit was dismissed with costs. 
The plaintiffs took an appeal to the Addi- 
tional District Judge, Ferozepore, who also 
agreed with the Subordinate Judge in 
almost all the findings arrived at by him 
and dismissed the appeal. Counsel for the 
appellants again stresses the point taken by 
his clients before the Courts below and 
mainly relies on A I R 1929 Lah 701 1 as 
affirmed by 11 Lah 276, 2 AIR 1934 Lah 
1011, 3 32 P L R 211 4 and 1 Pat 26. 5 The 
principle laid down in the judgments relied 
on is no doubt sound but in my view it 
does not apply to the facts of the present 
case. 

It is common ground that the plaintiffs 
applied on 13th September 1934 that they 
may be permitted to construct a roof over 
the street connecting their shops Nos. 177 
and 178. This application was however 
rejected on 26th September 1934. The 
plaintiffs paid no heed to the resolution of 
the Municipal Committee and started the 
building operations. This fact came to the 
notice of the municipal employees who 
reported the matter to the secretary on 3rd 
May 1935, whereupon a telegraphic notice 
was served on Mr. B. N. Kashyap, one of the 
plaintiffs, drawing his attention to his con- 

1. Chambeli v. Municipal Committee, Delhi, (1929) 

16 A I R Lah 701=123 I C 839. 

2. Municipal Committee Delhi v. Chambeli, 

(1930) 17 A I R Lah 246=123 I O 84=11 

Lah 276=31 P L R 228. 

3. Kanshi Ram v. Municipal Committee Moga, 

(1934) 21 A I R Lah 1011=155 I C 893=36 

P L R 277. 

4. Samundar Das v. Municipal Committee 

Sonepat, (1931) 32 P L R 211=133 I C 124. 

5. Brij Kehari Lai v. Chairman of the Munici- 

pality, Daltangunj, (1922) 9 A I R Pat 118= 

63 I O 355=1 Pat 26=3 P L T 226. 
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structing a roof without; the permission of the 
Committee and requiring him to dismantle 
the portion already built within 14 hours. 
This action was confirmed by the Municipal 
Committee in an emergent meeting held 
on 9th May. In the meantime, on 8th May, 
the plaintiffs instituted a suit against the 
Municipal Committee for an injunction to 
restrain the Committee from interfering 
with the building. Further notices were 
issued on 5th June under Ss. 172 and 195 
requiring the plaintiffs to demolish the 
unauthorised structure. This was done in 
pursuance of a resolution passed on 30th 
May 1935. 

On 8th December 1935 Lala Chandu 
Lai, Municipal Commissioner, who had been 
entrusted with the work of defending the 
Municipal Committee in the suit by its 
resolution dated 13th May 1935, made a 
verbal proposal in the meeting of the Muni- 
cipal Committee that Mr. Kashyap be per- 
mitted to construct the roof inasmuch as he 
was prepared to pay Rs. 3000 for the per- 
mission. On this, the Committee resolved 
that permission be given to roof only that 
portion of the thoroughfare which was 
situated towards the north of the gate on 
condition that Mr. B. N. Kashyap should 
pay Rs. 2000 to the Municipal Committee. 
On 17th December a copy of this resolu- 
tion was made over to Mr. B. N. Kashyap 
and Mr. Ved Paul whose signatures were 
obtained on the original document. On the 
same day, a letter was addressed by the 
Secretary, Municipal Committee, to Mr. 
B. N. Kashyap informing him that as 
verbally agreed he was permitted to put 
up the proposed building on terms as com- 
municated to him before but that this was 
all subject to the Commissioner’s approval. 
A copy of this letter too was made over to 
Mr. Kashyap and Mr. Ved Paul. Being 
thus assured, the plaintiffs withdrew from 
their suit under O. 23, R. 1, Civil P. C. On 
20th December 1935 the resolution of 8th 
December was amended to the extent of 
adding the names of Ved Paul and Dev 
Paul. On 23rd May 1936 on a report made 
by the Secretary that no money had been 
paid by Mr. B. N. Kashyap and his brothers, 
a resolution was passed to the effect that 
the money be realised by two equal instal- 
ments of Rs. 1000 each payable on 10th 
June and 10 August 1936 respectively. This 
was evidently done on a representation 
made by one of the plaintiffs, Dev Paul. 

On 11th June 1936 the Secretary of the 
Committee made a report to the Vice Presi- 


dent that although a resolution was passed 
at the verbal request by Mr. Dev Paul 
allowing the plaintiffs to pay the money 
due by instalments, the first instalment had 
not been paid and suggested that necessary 
action be taken in connexion with the 
demolition of the roof. On the same day an 
order was recorded by the junior Vice 
President that, as no money had been paid 
till then by the plaintiffs, the permission 
should be withdrawn. Consequently, on 
12th June a resolution was passed by* the 
Committee at an emergent meeting cancel- 
ling the permission (Ex. D-13). On 2nd 
November 1936 a notice under S. 172, 
Municipal Act, was issued to the plaintiffs 
and on 19th December the present suit was 
instituted. 

It would thus be obvious that prior to the 
grant of any permission whatsoever the 
plaintiffs had constructed a portion of the 
roof which they sought to protect by their 
suit of 8th May 1935 and that portion was 
undoubtedly built without any permission. 
In respect of that portion of the roof there- 
fore it cannot be contended that the Muni- 
cipal Committee was not entitled to its 
demolition under Sec. 172, Municipal Act. 
The contest on the score of the act of the 
Committee being unauthorized or not, in 
these circumstances, is confined to that 
portion of the roof only which has not yet 
been properly built. In relation to that 
matter the question arises whether the 
Committee had absolutely permitted the 
plaintiffs to construct the roof or whether 
the resolution of the Committee was a mere 
offer on behalf of the Committee, the ac- 
ceptance of which depended on payment of 
the amount due. No permission could be 
given by the Committee which was subject 
to any condition inasmuch as no by-laws 
had been framed under Sec. 188 (u). The 
Committee however treated this permission 
as a sale of the property belonging to the 
Committee and this fact appears from the 
letter addressed by the Secretary to the 
plaintiffs saying that the permission of the 
Committee was subject to the Commis- 
sioner’s approval. That approval was neces- 
sary only if the Committee was transferring 
any land belonging to the Committee and 
not for any permission that it was giving 
under Sec. 172, Municipal Act. 

But whatever the aspect of this part of 
the case it still remains to consider whether 
the plaintiffs are entitled to the equitable 
relief which they claim. Under Sec. 56 (j), 
Specific Relief Act, an injunction cannot be 
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granted when the conduct of the applicant 
or his agents has been such as to disentitle 
him to the assistance of the Court. This 
provision has been interpreted in various 
decisions and they all unanimously lay down 
that he who seeks equity must do equity 
and, unless the plaintiff comes into Court 
with clean hands, no relief should be granted 
to him by way of injunction. In 18 Mad 
378,® the following remarks of Story were 
quoted with approval : 

The Court cannot but leave the guilty plaintiff 
to the consequences of his own inequity and de- 
cline to assist him to escape from the toils which 
he had studiously prepared to entangle others. 

In 20 Mad 58 7 at p. 67, it was observed: 

That rule (Sec. 56, cl. (j), Specific Relief Act) 
rests on the maxim that he who seeks equity must 
do equity and implies that a plaintiff seeking an 
injunction must come with clean hands. With 
reference to this point, it is laid down in Kerr on 
Injunctions, on the authority of the case therein 
cited, that a plaintiff, who asks for an injunction, 
must be able to satisfy the Court that his own acts 
and dealings in the matter have been fair and 
honest and free from any taint of fraud or illega- 
lity, and that if, in his dealings with the person 
against whom he seeks relief or with third parties, 
he has acted in an unfair or inequitable manner, 
he cannot have relief. 


The facts as set out above clearly indi- 
cate that the plaintiffs inveigled the Com- 
mittee into passing a resolution which is 
now being attacked as ultra vires. The Com- 
mittee had rejected the application for 
sanction in unequivocal terms more than a 
year before the resolution of 8th December 
was passed. In fact, even a suit had been 
instituted to contest the notice issued by 
•the Municipal Committee. The attitude of 
the Committee changed only when the 
(plaintiffs made an offer of Rs. 3000 to Lala 
Chandu Lai for being allowed to put up the 
proposed structure. It was on that repre- 
sentation that Lala Chandu Lai intervened 
as a mediator and at the request of one of 
the plaintiffs made an oral offer of Rs. 3000 
on behalf of the plaintiffs. The Committee 
made a counter offer and resolved that if 
'the plaintiffs paid Rs. 2000 permission could 
be given to the constructing of a part of the 
.•roof. The plaintiffs treat this offer as a per- 
mission granted by the Committee under 
S. 172 and want to utilize that portion of 
the permission which benefits them and to 
repudiate that part of it which goes against 
them. In other words, they want to put up 
)the construction without any payment on 


6. Rangammal v. Venkatachari, (1895) 18 Mad 
878. 

. ^kettiar ▼. Santhanathan Chettiar, 
(1896) 20 Mad 68=6 MLJ 281 (F B). 


the ground that the Committee had no 
authority to demand that payment. This is 
rank dishonesty. Having induced the Com- 
mittee to attach that condition which as has 
been stated above was done under a mis- 
apprehension that the permission amounted 
to a transfer of the rights of the Municipal 
Committee on the land under the street, the 
plaintiffs cannot be allowed to base all their 
legal rights on that part of the resolution 
of the Committee which resulted from that 
inducement. If clever persons like the plain- 
tiffs are allowed to defraud unsophisticated 
members of public bodies the whole admi- 
nistration in small places like Moga will be 
upset. Without deciding therefore whether 
the resolution of the Committee was ultra 
vires or not or whether in case it was ultra 
vires the plaintiffs could take advantage of 
the permission ignoring the unauthorized 
condition, I decline to interfere with the 
decisions of the Courts below merely on the 
ground that the conduct of the plaintiffs 
was most reprehensible in this matter and 
that they should not be allowed to reap the 
benefit of their own fraud. I accordingly 
dismiss this appeal with costs. 

D.s./r.K. Appeal dismissed. 

* A. I. R. 1940 Lahore 71 

Bhide J. 

Malik Narain Das — Plaintiff 

— Appellant, 
v. 

District Board, Jhang — Defendant 

— Respondent. 

Second Appeal No. 567 of 1939, Decided 
on 11th November 1939, from decree of 
Dist. Judge, Jhang at Sargodha, D/- 30th 
January 1939. 

& .Master and Servant— Illegal removal from 
service of employee of District Board — Civil 
Court has no jurisdiction to entertain suit for 
damages. 

The position of an employee in the service of a 
local authority like the District Board is the same 
as that of a Government servant in this respect 
and the tenure of his service is ‘at the pleasum’ of 
that authority. Hence, Civil Court has no jurisdic- 
tion to entertain a suit for damages for illegal 
removal from service of such servant : A I R 1937 
P C 31, Bel. on ; A I R 1938 All 276 and AIR 
1934 P C 60, Disting. [P 72 C 1 ; P 73 C 1] 

J. N. Aggarwal — for Appellant. 

Barkat Ali and Mahmud Ahmad Janjua 

— for Respondent. 

Judgment. — Plaintiff Narain Das, who 
was an accountant in the service of the 
District Board, Jhang, sued in this case for 
recovery of Rs. 2000 as damages on the 
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ground that he had been removed from 
service by the District Board wantonly, 
illegally, and without any justiBcation. The 
suit was resisted by the District Board inter 
alia on the plea that Civil Courts had no 
jurisdiction to entertain such a suit. The 
Courts below, however, passed a decree for 
Rs. 472-4-0 in favour of the plaintiff relying 
chiefly on a Division Bench ruling of this 
Court reported in A I R 1937 Lah 226. 1 
That ruling follows inter alia 54 Cal 44, 2 
57 Cal 23 1 3 and 8 Bang 215 4 in preference 
to 57 Mad 857. 6 These rulings were, how- 
ever, recently considered by their Lord- 
ships of the Privy Council in I L R (1937) 
Mad 532° and the view taken by the Madras 
High Court in 57 Mad 857 5 was approved. 
In the circumstances, the present case must 
be decided in the light of the principles laid 
down by their Lordships in I L R (1937) 
Mad 532. 6 The facts of that case were simi- 
lar to those of the present case except that 
the plaintiff in that'case was a Government 
servant while the plaintiff in the present 
case is an employee of a District Board. It 
seems, however, well established that the 
position of an employee in the service of a 
local authority like the District Board is 
the same as that of a Government servant 
in this respect and the tenure of his service 
is ‘at the pleasure' of that authority : vide 
|Aiyangar’s Law of Municipal Corporations 
in British India, p. 124, and the rulings 
referred to therein. This view is accepted 
even in I L R (1938) All 25 2 7 on which the 
learned counsel for the plaintiff relied. The 
only other point of distinction to which the 
learned counsel for the plaintiff has invited 
my attention is that in the present case 
the conditions of service of the plaintiff 
were governed by rules framed by the Local 
Government under the Punjab District 
Boards Act. In the case before their Lord- 
Bhips of the Privy Council, the conditions 

1. Girdhari Lai v. Secy, of State, (1937) 24 A I R 

Lah 226=159 I C 1107=39 P L R 514. 

2. Satish Chandra v. Secy, of State, (1927) 14 

A I R Cal 311=101 I C 581=54 Cal 44. 

3. Bimalacharan v. Trustees for the Indian 

Museum, (1930) 17 A I R Cal 404=125 I C 

647=57 Cal 231. 

4. J. R. Baroni v. Secy, of State, (1929) 16 AIR 

Rang 207=120 I C 695=8 Rang 215. 

5. Bangachari v. Secy, of State, (1934) 21 A I R 

Mad 516 = 154 I C 884 = 57 Mad 857 = 67 

M L J 123. 

6. Venkata Rao v. Secy, of State, (1937) 24 A I R 

P C 31=166 I 0 516=64 I A 55=1 L R (1937) 

Mad 532 (P C). 

7. Prabhu Lai Upadhya v. District Board, Agra, 

(1938) 25 A I R All 276=175 I C 875=1 L R 

(1938) All 252=1938 A L J 351. 


of service were governed by classification, 
rules framed under the Government of India 
Act. But I am unable to see that this would 
make any material difference. Sec. 96-B, 
Government of India Act of 1919, which was 
considered by their Lordships of the Privy 
Council in I L R (1937) Mad 532 6 laid 
down that the tenure of a civil servant will 
be at the pleasure of the Crown but sub- 
ject to the provisions of the Government of 
India Act and the rules thereunder. 

Although the rules were framed under 
the Act their Lordships held that the terms 
of the Section only amounted to a ‘solemn 
assurance’ that the service, though at the 
pleasure of the Crown, will not be subject 
to capricious or arbitrary action, and will 
be regulated by rule, and did not import 
any special kind of employment with an 
added contractual term that the rules must 
be observed. In the present instance, S. 27, 
District Boards Act, which'relates to employ- 
ment of officers and servants does not say 
that the servants of the District Board will 
hold their offices at the pleasure of the 
local authority but that is the usual condi- 
tion of the tenure of service of a local autho- 
rity as pointed out above. Unlike S. 96-B, 
Government of India Act, 1919, Sec. 27, 
Punjab District Boards Act, does not even 
say that the tenure of service will be sub- 
ject to the rules framed under the District 
Boards Act. S. 55 of that Act, empowers the 
Local Government to frame rules as regarde 
the employment, payment, suspension and 
removal of officers and servants employed 
under S. 27 and the plaintiff’s contention 
in the present case was that these rules had 
not been complied with. I am unable to see 
how the position of the plaintiff in this case 
can be said to be in any way better than 
that of the plaintiff in the case before their 
Lordships of the Privy Council in I L R 
(1937) Mad 532. 6 

The learned counsel for the plaintiff re- 
ferred to I L R (1938) All 252 7 but the facts 
of that case are distinguishable inasmuch as 
it was found in that case that the statutory 
provisions of S. 71, United Provinces Dis- 
trict Boards Act, had not been complied 
with. The case thus came within the excep- 
tional class of cases to which the rule laid 
down in (1896) A C 575® applies according 
to the view taken by their Lordships of the 
Privy Council in I L R (1937) Mad 532.® In 
(1896) A C 575 8 the conditions of service 

8. Gould v. Stuart, (1896) A C 575 = 65 L J PC 
82=75 L T 110. 
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were enacted in the body of the New South 
Wales Civil Service Act. It was therefore 
held that these were inconsistent with 
importing into the contract of service the 
term that the Crown may put an end to it 
at its pleasure. AIR 1934 P C 60 9 on 
which the learned counsel for the plaintiff 
relied was also a case of a different type 
and was decided on its special facts. I must, 
therefore, hold that the present case is 
governed by the rule laid down by their 
Lordships of the Privy Council in I L R 
(1937) Mad 532 6 and that a Civil Court has 
no jurisdiction to entertain the suit. 

I accordingly dismiss the appeal of the 
plaintiff and accepting the appeal of the 
defendant District Board dismiss the plain- 
tiff s suit. In view of all the circumstances 
I leave the parties to bear their costs 
throughout. 

D.S./r.k. Appeal dismissed. 

9. Clifford B. Reilly v. Emperor, (1934) 21 A I R 
P 0 60=148 I 0 637 (P C). 
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Din Mohammad J. 

Kanshi Ram — Plaintiff — Appellant. 

v. 


Harnam Das and others — Defendants 

— Respondents. 

First Appeal No. 133 of 1939, Decided 
on 17th November 1939, from order of 
Sub- Judge, First Class, Karnal, D/- 28th 
February 1939. 

( a ) Arbitration — • Manager of joint Hindu 
family can make reference to arbitration with- 
out joining other members. 


A manager of a joint Hindu family is competent 
to make a reference to arbitration without joining 
other members of the family and the mere fact 
that one member alone from among the other 
members of the family joined the reference does 
not invalidate it in any manner: Case law relied on; 

ir \ ?„ 1925 Lah 261 and A 1 B 1932 Lah 291 > 

Not foil. [P 74 C 2) 

(b) Arbitration — Mere fact that arbitrator 
did not record any proceedings or did not hold 
any public enquiry would not vitiate award. 

o down for the arbitrator in 

* 7 ™ II, Civil P. 0., and unless it is proved that 
the arbitrator refused to examine any evidence 
tendered by the parties, the mere fact that he did 
not record any proceedings or did not hold a public 
enquiry will not be enough to vitiate the award. 


.w«d-EH«V on ~ Award - p ‘ rtia * 


fining the award should not be allowed 
n 01 , 68 1914 Nah 238 and 135 

A OTl \ C P 76 C V 

behalf ?r bik /f tion —Award— Award written on 
behalf of arbitrator — He alone can present it for 


registration — Mere fact that parties signed it 
would not convert its nature. 

Where an award is written on behalf of an arbi- 
trator the mere fact that the parties signed it will 
not convert the original nature of the document. 
It is he alone who can present it for registration. 
The parties are not the executants of the document 
and cannot therefore be the proper persons to pre- 
sent it in any circumstances. [P 75 C 1} 

J. N. Aggarwal and S. M. Sikri — 

for Appellant . 

Achhru Ram — for Respondents. 

Judgment. — The respondent Harnam 
Das executed a promissory note for Rupees 
5600 in favour of the firm Piare Lai Kanshi 
Ram on 8th December 1934. On 5th 
December 1937 a payment of Rs. 5 was 
made by him with the object of extending 
limitation. On 1st April 1938 a deed of 
reference was drawn up between Kanshi 
Ram and Banwari Lai, sons of Piare Lai, on 
the one side and Harnam Das on the other 
by which the dispute between the parties 
was referred for arbitration to L. Madan 
Lai alias Madan Gopal. On 4th April 1938 
the arbitrator made an award which was 
signed both by Kanshi Ram and Harnam 
Das. On 3rd June 1938 Kanshi Ram made 
an application under Para. 20 of Sch. II, 
Civil P. C., for filing the award. This was 
resisted by Harnam Das on various grounds. 
The Subordinate Judge remarked that the 
debt was actually due to the joint Hindu 
family consisting of Kanshi Ram, Banwari 
Lai and their sons and grandsons and held 
the reference to be void on the ground that 
only two members of the joint family had 
joined the reference. He further observed 
that the arbitrator had made no enquiry 
and even on that ground the award could 
not be filed. He also found that the arbi- 
trator was guilty of misconduct inasmuch 
as he was admittedly indebted to a near 
relation of Kanshi Ram. He also expressed 
his unwillingness to give effect to the award 
as a compromise inasmuch as it was not 
registered despite the fact that it had cast 
the burden of the sum due on certain 
immovable property belonging to Harnam 
Das. Kanshi Ram has appealed. 

Counsel for the appellant contends that 
the award is not open to any legal objection 
whatever and that the Subordinate Judge 
has erred in dismissing the application. On 
the question of the validity of the refer- 
ence, he urges that a manager of a joint 
Hindu family is competent to make such a 
reference without joining other members of 
the family and that the mere fact that 
Banwari Lai alone from among the other 
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members of the family joined the reference 
does not invalidate it in any manner. In 2 
Lah 114 1 a Division Bench of this Court 
observed that family arrangements or refer- 
ences to arbitration entered into in good 
faith by a manager of a joint Hindu family 
or by a father of such a family bound the 
other members or the minor sons in the 
absence of fraud or other good reasons to 
the contrary. In 8 Lah 693 2 a suit for 
possession of land instituted against two 
adult members of a joint Hindu family was 
referred to arbitration by them. After the 
award had been filed the sons of the defen- 
dant applied as members of the same joint 
family to be made parties to the suit and 
on being impleaded as defendants they filed 
objections to the award. Their objections 
were overruled and a decree was passed in 
accordance with the award against all the 
defendants. On an appeal to this Court, it 
was held that the sons must be deemed to 
have placed themselves in the same posi- 
tion in which they would have been, had 
they been parties to the suit from its 
commencement, and that it was really not 
necessary to implead the sons as parties as 
being members of a joint Hindu family with 
the original defendants; they were effec- 
tively represented by the latter and would 
have been bound by the result of the liti- 
gation. It was further observed that an 
award following on a reference made by a 
Hindu father is binding on his sons unless 
it be shown that the father’s act in refer- 
ring the suit to arbitration was tainted with 
fraud or collusion. In 13 Lah 483 3 Tek 
Chand and Johnston JJ. remarked that in a 
suit for division between the two branches 
of the family the really necessary parties 
were the heads of each branch of the 
family and it wa3 not necessary to implead 
all the members of the two branches. In 
A I B 1935 Lah 667 4 Abdul Rashid J. 
held that where a karta of a joint Hindu 
family authorized one of the coparceners, 
who is also a managing member of the joint 
family firm, to refer certain disputes 
between the parties to arbitration, such 

1. Dwarka Das v. Krishan Kishore, (1921) 8 AIR 

Lah 31=61 I C 628=2 Lah 111 = 73 P L R 

1921. 

2. Guran Ditta v. Pakhar Ram, (1927) HAIR 

Lah 362=101 I C 202=8 Lah 693=29 P L R 

247 . 

3. Bishambar Das v. Kanshi Parshad, (1932) 19 

AIR Lah 611=111 I C 15=13 Lah 183=33 

P L R 812. 

4. Nawal Kishore Khairati Lai v. Sardar Singh, 

(1935) 22 A I R Lah 667=153 I 0 1035 = 37 

P L R 572. 


coparcener could make a valid reference so 
as to bind the other coparceners. 

The ratio decidendi of these judgments 
was really based on the dictum of their 
Lordships of the Privy Council in 36 All 
383.° It was observed there that the appel- 
lants who sued to redeem a mortgage after 
foreclosure on the plea that they had not 
been parties to the mortgage suit were pro- 
perly and effectively represented in the 
suit by the managing members of the joint 
Hindu family of which the plaintiffs were 
also members and that merely because 
every existing member of the family was 
not formerly a party to the suit, the exe- 
cution proceedings could not be set aside. 
Counsel for the contesting respondent on 
the other hand relied on A I R 1925 Lah 
261 6 and AIR 1932 Lah 291. 7 These judg- 
ments were considered by Abdul Rashid J. 
in A I R 1935 Lah 667, 4 and were distin- 
guished and explained. With all respect to 
the learned Judges who delivered those 
judgments, I am of opinion that if they 
intended to lay down that a karta of a joint 
Hindu family could not make a valid 
reference to arbitration without joining 
other members of the family, their decision 
comes into conflict with the principle enun- 
ciated in the Privy Council judgment as 
well as the other judgments referred to 
above. I accordingly hold that the reference 
cannot be attacked on this score. 

Similarly, the Subordinate Judge has 
erred in holding that as no enquiry was 
made, the award could not be filed. No 
procedure is laid down for the arbitrator in 
Sch. II and unless it is proved that the 
arbitrator refused to examine any evidence 
tendered by the parties, the mere fact that 
he did not record any proceedings or did not 
hold a public enquiry will not be enough to 
vitiate the award. The matter of the arbi- 
trator’s misconduct does not require any 
serious consideration. Both the appellant 
and the respondent placed their confidence 
in the arbitrator and it cannot be believed 
that the respondent was at that time 
unaware of the fact that the arbitrator was 
indebted to some extent to a near relation 
of Kanshi Ram. In fact, the respondent is 
not competent to raise these objections 

5. Sheo Shankar Ram v. Jaddo Kunwar, (1914) I 
A I R P C 136=24 I C 504=41 I A 216 = 36 
All 383 (P C). 

6. Gainda Mai v. Nihal Chand Chhajju Mai, 

(1925) 12 A I R Lah 261=84 I C 726. 

7. Diwan Chand v. Punjab National Bank Ltd., 

(1932) 19 A I R Lah 291=133 I C 558. 
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inasmuch as he had with his eyes open 
signed the award made by the arbitrator. 
As observed in 10 P E 1917 8 and 32PLR 
754, 9 parties signing the award should not 
be allowed to pick holes in it. The objection 
on the ground of the non-registration of the 
award is obviously futile. The award is 
registered and no question of its invalidity 
therefore arises on that score. The Subordi- 
nate Judge has by a queer sort of reasoning 
declared the award to be invalid for want 
of registration taking it to be a deed of 
compromise but it is clear that it is not a 
deed of compromise at all. The mere fact 
that the parties signed it will not convert 
the original nature of the document. It was 
written on behalf of the arbitrator and it 
was he alone who could have presented it 
for registration. The parties were not the 
executants of the document and could, 
therefore, not be the proper persons to pre- 
sent it in any circumstances. I accordingly 
accept this appeal, set aside the order of 
the Commercial Subordinate Judge and 
order the award to be filed in accordance 
with law. The appellant will get his costs 
of both the Courts from the respondent, 
Harnam Das. 

D.s./R.K. Appeal allowed . 


418; AIR 1929 Pat 597; AIR 1924 All 707 and 
AIR 1924 Bom 383, Rel. on. [P 77 C 1 , 2] 

Therefore, where only the sale of a particular 
house attached in execution is stayed it is open to 
the decree-holder to have the other properties of 
the judgment-debtors attached and also to take 
action for their arrest and hence the decree- holder 
cannot claim beneht of S. 15; AIR 1926 Mad 453; 
27 All 334; AIR 1935 Lah 911 and AIR 1936 Cal 
239, Disting. [P 77 q 1 ] 

(b) Civil P. C. (1908), S. 48 — Limitation — 

Execution application dismissed in default 

Second application cannot be said to be in re- 
vival of prior application and would be barred 
when presented after three years from last 
application. 

Where an application for execution is dismissed 
in default on account of non-appearance of decree- 
holder, a second application cannot be said to be 
in revival of the prior application and would be 
barred when it is presented more than three years 
after the date of the last application. [P 77 C 2] 

(c) Limitation — Objection as to, cannot be 
waived — Even if waived can be taken up again 
by party or Court itself. 

Objections regarding limitation cannot be waived 
and even if they are waived they can be taken up 
again by the parties waiving them or by the Courts 
themselves : A I R 1933 Lah 404 ; A I R 1934 All 
386 ; A I R 1932 All 108 ; AIR 1917 Mad 892; 
AIR 1932 All 273 and AIR 1918 Lah 374, 
Rel. on. [p 78 0 1] 

Therefore waiver of the question of limitation by 
one of the judgment-debtors cannot bind the others 
and it is open to them to insist on a decision on 
that point. [P 77 C 2] 


8. Wazir Ali v. Mahbub Ali, (1914) 1 AIR Lah 
238=22 I 0 412 = 10 P R 1917=134 P L R 
1914. 

9. Gita Ram v. Kesheo Ram, (1932) 32 P L R 
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Din Mohammad J. 

Kundo Mai and others — Judgment- 

debtors — Appellants, 
v. 


Daulat Ram-Vidya Parkash, Firm — 

Decree-holder — Respondent. 

Execution First Appeal No. 193 of 1939, 
Decided on 21st November 1939, from order 
■of Senior Sub-Judge, Ludhiana, D/- 4th 
March 1939. 

(a) Limitation Act (1908), S. 15 — Stay of 
execution — Execution not completely stayed by 
injunction or order — Only sale of particular 
house attached in execution stayed — Decree- 
holder cannot claim benefit of S. 15 as it isopen 
*o him to proceed against person and other pro- 
perties of judgment-debtor. 


If execution is not completely and absolute! 
Bta yed 8. 16 does not come into play. In order t! 
enable the decree-holder to exclude any time ii 
computing the period of limitation, the executioi 
application must have been stayed by injunctioi 
or order and unless this is done no time can b< 
•excluded : A I R 1933 P C 52; AIR 1933 Mac 


D. N. Aggarwal — for Appellants. 

Tek Chand — for Respondent. 

Judgment. — This is an appeal by the 
Firm Maya Mal-Kundu Mai judgment-deb- 
tors against an order of the Senior Subordi- 
nate Judge.Ludhiana, allowing the execution 
application of the Firm Daulat Ram-Vidya 
Parkash, decree-holders, to proceed against 
them. The application for execution was 
resisted principally on the ground that it 
was time-barred, but the Senior Subordi- 
nate Judge repelled this contention. Hence 
this appeal. The faots bearing on the ques- 
tion of limitation are these : On 19th 
December 1924 the decree-holders pre- 
sented an application for execution by 
attachment of both moveable and immovable 
properties of the judgment-debtors and by 
their arrest. In pursuance of this applica- 
tion on 10th January 1925, a house situated 
in Moballa Rupa Mistri was attached. On 
13th January 1925 one Lachhman put in 
objections claiming the house as his own. 
On 26th January 1925 these objections 
were allowed to the extent of one-third 
of the house. The sale of the remaining 
two-thirds of the house was ordered for 
12th June 1925. On 26th January 1925 
the decree-holders put in an application 
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stating that their decree be executed by 
attaching another house belonging to the 
judgment-debtors, which was situated in 
Lakar Bazar. On 13th February 1925, one 
Bansi Lai objected to the attachment of 
that house on the ground that it belonged 
to him. On 13th March 1925, these objec- 
tions were allowed. On 12th June 1925, 
one Mt. Shibo put in a claim to one-third 
of the house situated in Mohalla Bupa 
Mistri and asked the Court to have the sale 
of that house stayed. Thereupon, the Junior 
Subordinate Judge issued a robkar to the 
Senior Subordinate Judge informing him 
that a declaratory suit had been instituted 
regarding one-third of the house which was 
under attachment under the orders of that 
Court and for the sale of which 12th June 
1925, had been fixed. It was further stated 
that if the house was sold, the plaintiff 
would suffer an irreparable loss. It was 
accordingly suggested that it would be but 
proper if the execution proceedings were 
stayed. The Senior Subordinate Judge there- 
upon made an order staying the sale of the 
house and calling for a report. On 15th 
June 1925, the execution proceedings were 
consigned to the record room for want of 
prosecution as the decree-holders were 
absent. On 16th November 1925, the decree- 
holders instituted a suit under O. 21, B. 63, 
Civil P. C., in regard to the house situated 
in Lakar Bazar. On 4th May 1926, the 
suit brought by Mr. Shibo was dismissed. 
On 15th June 1928, the suit instituted by 
the decree-holders in regard to the house 
situated in Lakar Bazar was decreed. On 
7th July 1928, the decree- holders put in 
another application for execution asking for 
the revival of the original execution appli- 
cation and for the attachment of the house 
situated in Lakar Bazar. On 9th July 1928, 
Bansi Lai preferred an appeal to this Court 
against the order of 15th June 1928, decree- 
ing the decree-holders’ suit against him. 
On 18th July 1928, Addison J. stayed the 
sale of this house, but did not disturb the 
attachment. On 21st September 1928, the 
stay of sale was made absolute on certain 
conditions. On 5th October 1928, the judg- 
ment-debtors were served and on 25th 
October 1928, the house situated in Lakar 
Bazar was re-attached. On 9th November 
1928, an order was recorded by the execut- 
ing Court staying the sale of the house bub 
continuing the attachment. On 29th June 
1934, Bansi Lai’s appeal to this Court was 
dismissed and on 27th July 1934, a third 
application for revival of the previous appli- 


cation was put in by the decree-holders. 
On 1st August 1934, the sale of the pro- 
perty attached was ordered. Various objec- 
tions were again raised. On 12th January 
1935, Bansi Lai’s objections were disposed 
of. On 13th January 1935, the house was 
sold. On 9th February 1935, the judgment- 
debtors put in various objections and inter 
alia contended that the execution applica- 
tion was barred by time. On 12th February 
1935, Kundu Mai, one of the judgment- 
debtors, made an application, which was 
signed by him and by a counsel, who was 
representing the decree- holders throughout 
these proceedings that he abandoned the 
plea of limitation. Proceedings went on until 
14th January 1938, when the sale of one-half 
of the Lakar Bazar house was fixed for 1st 
July 1938. On 17th June 1938, the judg- 
ment-debtors once more objected to the 
execution application being time-barred and 
on 4th March 1939, the order under appeal 
was made. 

Counsel for the appellants has contended: 
(1) that the application for execution which 
was put in on 7th July 1928, was evidently 
time-barred, firstly, because the execution 
case had been dismissed for default on 15th 
June 1925, and no application was made 
within three years of that order ; secondly, 
the order made on 12th June 1925, staying 
the sale of the house related to the house 
situated in mohalla Bupa Mistri and not to 
the house which was later attached and 
sold ; thirdly, no order for injunction had 
been issued to the decree- holders restrain- 
ing them from executing their decree and 
fourthly, Mt. Shibo’s suit related only to 
one-third of the house situated in mohalla 
Bupa Mistri, (2) that the decree-holders 
had asked for three reliefs in their first 
application, which was submitted on 19th 
December 1934, and that in spite of the 
orders of stay made from time to time the 
decree- holders were at liberty to proceed 
against the other properties of the judg- 
ment-debtors, both moveable and immov- 
able, and also to apply for their arrest, and 
(3) that the question of limitation had not 
been abandoned by all the judgment-deb- 
tors; it was abandoned only by one of them, 
Kundu Mai; the other two judgment-deb- 
tors were not bound by what Kundu Mai 
had done on his own account at any rate, 
the question of limitation could not be 
abandoned and that it was the duty of the 
Court to have gone into this matter in spite 
of the fact that it had been waived by one 
of the judgment-debtors. 
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As regards point No. 1, counsel for the 
respondents urges that they were entitled 
to exclude three different periods and that 
consequently their application which was 
put in on 7th July 1928, as well as their 
application which was later put in on 27th 
July 1934, could not in any circumstances 
be barred by time. The deductions that 
they claim are (1) from 13th March 1925, 
when Bansi Lai’s objections were allowed, 
to 15th June 1928, when the decree-hol- 
ders’ suit under O. 21, R. 63, Civil P. C., 
was decreed; (2) from 12th June 1925, 
when the sale proceedings in regard to the 
bouse situated in mohalla Rupa Mistri were 
stayed by the Senior Subordinate Judge at 
the request of the Junior Subordinate Judge, 
to 4th May 1926, when Mt. Shibo’s suit 
was dismissed and (3) from 18th July 1928, 
when on the application of Bansi Lai this 
Court had stayed the sale of the house ad 
interim to 29th June 1934, when the appeal 
of Bansi Lai was disposed of. Counsel for 
the appellants, on the other hand, urges 
that none of these deductions is permissible 
under the law. S. 15, Limitation Act, says 
that in computing the period of limitation 
prescribed for any suit or application for the 
execution of a decree, the institution or 
execution of which has been stayed by 
injunction or order, the time of the conti- 
nuance of the injunction or order, the day 
on which it was issued or made, and the 
day on which it was withdrawn, shall be 
excluded. It is obvious, therefore, that in 
order to enable the decree-holders to exclude 
any time in computing the period of limi- 
tation, the execution of their application 
must have been stayed by injunction or 
order and unless this is so no time can be 
excluded. In the present case, as stated 
above, all that was done by the Senior 
Subordinate Judge on 12th June 1925 was 
to stay the sale of the house situated in 
Mohalla Rupa Mistri. Apart from the fact 
that Mt. Shibo’s suit related only to one- 
third of the house situated in Mohalla Rupa 
Mistri and that the present application 
relates to the house situated in Lakar Bazar, 
the fact remains that it was open to the 
decree-holders to have the other properties 
of the judgment-debtors, both moveable and 
immovable, attached and also to have 
taken action for their arrest. Execution of 
their decree had never been stayed by any 
order or injunction and they themselves 
had claimed three different reliefs in their 
application of 19th December 1924. It is 
well settled that if execution is not com- 


pletely and absolutely stayed, S. 15 does 
not come into play. If any authority is' 
needed for this proposition, reference mav 
be made to A I R 1924 All 707, 1 AIR 1924 
Bom 383, 2 AIR 1929 Pa* 597, 3 AIR 1933 
Mad 418 4 and A I R 1933 P C 52. 6 

Counsel for the respondents has drawn 
my attention in this connexion to 50 M L J 
215, 6 27 All 334, 7 AIR 1935 Lah 911 8 
and 63 Cal 57. 9 I, however, consider that 
none of these authorities is in point. I am 
further of opinion that a decree-holder can- 
not extend the time in his favour by merely 
describing his petition as one for revival of 
the original application and that the autho- 
rities which grant him this concession have 
gone beyond the statute of limitation itself. 
In the matter of limitation only such 
periods can be excluded which are expressly 
mentioned in the Limitation Act and if the 
law does not allow any exclusion, I consi- 
der that it is impossible to allow that exclu- 
sion merely on the score of authorities. It 
is no doubt open to the Courts to interpret 
the law in any manner they like and to 
come to the conclusion that the case con- 
templated by them is not provided for 
under the statute, but the present case is 
not a case of that type. I hold, therefore, 
that the application of 7th July 1928 was 
clearly time-barred having been presented 
more than three years after the execution 
application had been consigned to the 
record room by the Senior Subordinate 
Judge on account of the default of the 
decree-holders. 

I am also of the opinion that the waiver 
of the question of limitation by Kundu Mal 
did not bind the other two judgment-deb- 
tors and that it was open to them to insist 

1. Ram Bharosay v. Sohan Lai, (1924) HAIR 

All 707=82 I C 1. 

2. Chanbasappa Nagappa v. Holibasappa Ba- 

sappa, (1924) HAIR Bom 383 = 80 I 0 239 
=48 Bom 485=26 Bom L R 317. 

3. Iiirtyanand Singh v. Pirthichand Lai, (1929) 

16 A I R Pat 597=120 I 0 315. 

4. Tripura Sundaram v. Abdul Khadar, (1933) 20 

AIR Mad 418=143 I C 1=56 Mad 490 = 64 
M L J 664 (F B). 

5. Kirtyanand Singh v. Prithichand Lai, (1933) 

20 A I R P C 62=141 I C 760 = 60 I A 43= 

12 Pat 195 (P C). 

6. Pattamayya v. Pattayya, (1926) 13 A I R Mad 

453=92 I C 782=50 M L J 215. 

7. Kaniaruddin v. Jawahir Lai, (1905) 27 All 334 

=32 I A 102=2 A L J 397=8 Sar 810 (P 0). 

8. Hira Lai v. Punjab National Bank, (1935) 22 

AIR Lah 911=157 I C 679=37 P L R 651. 

9. Kristo Kamini Debi v. Girish Chandra Mon- 

dal, (1936) 23 A I R Cal 239=162 I 0 654=63 
Cal 67=39 OWN 1030. 
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on a decision on that point. Further, there 
is abundant authority in support of the 
iproposition that objections regarding limi- 
tation cannot be waived and that even if 
they are waived they can be taken up again 
by the parties waiving them or by the 
Courts themselves. Reference in this con- 
nexion may be made to A I B 1933 Lah 
404, 10 44 I C 890, 11 A I B 1934 All 386, 12 
A I B 1932 All 108, 13 40 Mad 701 1 * and 54 
All 573. 16 

It was further contended by the appel- 
lant’s counsel that the judgment-debtors 
were not expected to raise all points at one 
time and that it was open to them to raise 
their objections piecemeal. In support of 
his contention he relied on A I B 1937 All 
446, 16 A I B 1936 All 21, 17 A I B 1937 Lah 
21 18 and A I B 1937 Lah 211, 19 A I B 1930 
Pat 330 20 and 53 I C 85. 21 The principles 
enunciated in these judgments are clear, 
but it is not necessary to discuss this matter 
at length as on the findings, as already 
recorded, I am in a position to dispose of 
the appeal. I hold that the application for 
execution was time-barred and accepting 
the appeal set aside the order of the Senior 
Subordinate Judge. The decree-holder will 
pay costs to the judgment- debtors in both 
Courts. 

G.N./R.K. Appeal allowed. 


10. Desraj Hukumchand v. Lachhi Ram Prabh 

Dayal, (1933) 20 A I R Lah 404=147 I C 57. 

11. Hukum Singh v. Shahab Din, (1918) 5 AIR 

Lah 374=44 I 0 890. 

12. Radha Mohan v. Ami Chand, (1934) 21 A I R 

All 386=149 I C 651=1933 A L J 1283. 

13. Ram Charrittar v. Suraj Teli, (1932) 19 A I R 

All 108=136 I C 71=53 All 738=1931 A L J 
997. 

14. Rama Murfchy v. Gopayya, (1917) 4 AIR Mad 

892=35 I C 575=40 Mad 701=31 M L J 231. 

15. Gobardhan Das v. Dau Dayal, (1932) 19 A I R 

All 273=138 I 0 583=54 All 573=1932 A L J 
365 (F B). 

16. Aley Rasul v. Bal Kishan, (1937) 24 AIR All 

446=169 I C 997=1937 A L J 482. 

17. Genda Lai v. Hazari Lai, (1936) 23 A I R All 

21=160 1 0 394 = 58 All 313 = 1935 A L J 
1189 (F B). 

18. Allahabad Bank Ltd. v. Rattan Lai, (1937) 24 

AIR Lah 21=169 I C 854=39 P L R 202. 

19. Raja Balbhadar Singh v. Shankar Das, (1937) 

24 A I R Lah 211=172 IC 426=39 PLR 434. 

20. Atul Krishna Ghosh v.Brindaban Naik, (1930) 

17 A I R Pat 330=125 I C 527=9 Pat 306 = 
11 P L T 739. 

21. Kesheo Prasad Singh v. Harbans Lai, (1920) 7 

A I R Pat 570=53 I O 85=2 P L T 22. 
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Daulat Bam — Judgment -debtor — 

Appellant. 



Sardar Pritam Singh — Decree -holder 

— Respondent. 

Exn. First Appeal No. 183 of 1939, Deci- 
ded on 12th October 1939, from order of 
Senior Sub- Judge, Gurdaspur, D /- 16th 
December 1938. 

(a) Civil P. C. (1908), O. 21 R. 57 — Order 
consigning case to record room held not tanta- 
mount to dismissal. 

The question whether a particular order is or is 
not to be taken as tantamount to dismissal has to 
be decided on facts of each case. [P 79 C 2] 

A decree-holder who had attached property made 
a statement to the effect that the proceedings 
might be consigned to the record room for the time 
being, the attachment being kept intact and that 
certain documents on the record might be returned 
to him and that he would present an application 
again within two days. The Court accordingly passed 
an order consigning the proceedings to the record 
room and directing that the attachment would 
continue : 


Held that the order consigning the case to tho 
record room could not be looked upon as one of 
dismissal : A I R 1934 Lah 395, Disting.; AIR 
1922 All 62; AIR 1925 All 456 and AIR 193& 
Lah 873, Ref. [p 79 q 2] 

(h) Execution — Order merely consigning case 
to record room is irregular. 


An order merely consigning a case to the record 
room is not one warranted by law; but unfortunately 
the Courts sometimes pass orders in such terms 
just to enable them to exclude the case from the 
list of pending cases for statistical purposes. This 
practice is irregular and must be deprecated. 

. . _ . „ [P 79 C 2] 

(c) Execution — Sale without attachment. 


A sale without attachment is not void -.AIR 
1939 Lah 36 and AIR 1939 Bom 277, Rel. on. 

[P 80 C 1] 

M. C. Mahajan — for Appellant. 

Abdul Aziz Khan for Gulam Moby-ud- 
Din Khan — for Despondent . 


Judgment. — This is a first appeal from 
the order of the Senior Subordinate Judge, 
Gurdaspur, dismissing an application of the 
judgment-debtor for setting aside an execu- 
tion sale on the ground that it was barred 
under Art. 181, Limitation Act. The sale in 
question was confirmed on 12th October 
1934 while the application for setting it 
aside was presented on 24th May 1938. It 
was urged on behalf of the judgment-debtor 
that the period of limitation did not begin 
to run from the date of the sale in this case 
as the order confirming the sale was passed 
in the absence of the parties and the judg- 
ment-debtor did not come to know about it 
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till he was released from jail in 1937. 
Secondly, it was also urged that the period 
of limitation could only run from the date 
of dispossession of the judgment-debtor and 
this took place within three years before the 
application. The sole ground on which the 
sale was attacked was that the sale was void 
inasmuch as it was effected without any 
valid attachment. The learned counsel for 
the respondent on the other hand has con- 
tended that there was a valid attachment in 
the present case and consequently the sale 
was binding on the judgment-debtor. It 
will be convenient to take up this point 
first as it seems to me that this ground has 
no force in the circumstances of the case 
and it is therefore unnecessary to go. into 
the question of limitation. 

The property in question was attached in 
May 1932 but on 24th November 1932 the 
decree-holder made a statement to the 
effect that the proceedings may be consigned 
to the record room for the time being, the 
attachment being kept intact and that certain 
documents on the record may be returned 
to him and that he would present an appli- 
cation again within two days. The Court 
accordingly passed an order consigning the 
proceedings to the record room and directing 
that the attachment will continue. The 
learned counsel for the appellant contends 
that, according to the provisions of O. 21, 
R. 57, Civil P. C., the order of the execut- 
ing Court consigning the case to the record 
room was tantamount to an order of dis- 
missal and, in the circumstances, the at- 
tachment came to an end ipso facto. It was 
therefore urged that the subsequent sale 
which took place without any fresh attach- 
ment was void. In support of this conten- 
tion, the learned counsel relied chiefly on a 
Single Bench ruling of this Court reported 
in A I R 1934 Lah 395. 1 The learned 
counsel for the respondent, on the other 
hand, has cited AIR 1922 All 62, 2 * AIR 
1925 All 456® and A I R 1936 Lah 873 4 in 
support of his contention that the order of 
the executing Court referred to above was 
not one of dismissal and there was no 
legal objection to the continuance of the 
attachment. 1 

1. Daim Shah v. Vir Bhan, (1934) 21 A I R Lah 

895=150 I 0 1053=86 PLR 241. 

2. Mahomed Mubarak Hussain v. Sahu Bimal 

Prasad, (1922) 9 A I R All 62=65 I 0 91=44 

All 274=20 ALJ 113. 

8. Mulay v. Bal Gobind, (1925) 12 A I R All 456 

=87 I O 849. 

4* ow« gal Singh v. Sagar, (1936) 28 AIR Lah 

878=16910 265. 
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After considering the rulings cited, it 
seems to be that, in the circumstances of 
the present case, the order of the executing 
Court was not tantamount to 'dismissal 1 . 
The decree-holder evidently intended to go 
on with the execution and had merely asked 
for the return of certain documents to 
enable him to put in an application with the 
necessary amendments and the application 
was presented again the very next day. The 
Court had merely passed an order consign- 
ing the case to the record room and had 
not dismissed the application. The wording! 
of the order in A I R 1934 Lah 395 1 was 
somewhat different and as costs were 
awarded the order may appear to be one of 
dismissal. The question whether a parti-, 
cular order is or is not to be taken as tant- 
amount to dismissal has to be decided on 
the facts of each case and, in the present 
instance, it seems to me that the order con- 
signing the case to the record room cannot 
be looked upon as one of dismissal. Accord- 
ing to O. 21, R. 57, Civil P. C., the Court can 
dismiss an execution application only when 
there is a default on the part of the decree- 
holder and the Court is unable to proceed 
further with the application owing to such 
default. In the present instance, the decree- 
holder merely wanted return of certain 
documents to enable him to present an 
application with necessary amendments. 
The Court agreed to this and the applica- 
tion was presented the very next day. In 
the circumstances, it cannot be held that 
there was any default on the part of the 
decree-holder or any justification for dis- 
missing the application. Of course the pro- 
per course would have been to adjourn the 
case. It has been repeatedly pointed out 
that an order merely consigning a case to 
the record room is not one warranted by 
law ; but unfortunately the Courts some- 
times pass orders in such terms just to 
enable them to exclude the case from the 
list of pending cases for statistical purposes. 
This practice is irregular and must be 
deprecated. But it seems to me clear that] 
the irregular order passed in the above 
circumstances cannot be looked upon as an 
order of dismissal. 

It follows from the above that there was 
no objection to the continuance of the 
attachment of the property as ordered by 
the Court. As a result, the only ground on 
which the appellant sought to attack the 
sale fails. It may be pointed out further 
that a Division Bench of this Court has held 
recently that a sale without attachment isl 



80 Lahore Ahmad Khan v. Miraj Din (Din Mohammad J.) A. I. R. 


Inot void : see A I R 1939 Lah 3 6. 5 To the 
(same effect is a recent decision of the Bom- 
bay High Court in ILR (1939) Bom 420. 8 
I dismiss this appeal with costs. 

d.s./r.k. Appeal dismissed. 

5. Tirkha Ram Chuni Lai v. Fakhir Ahmed, 
(1939) 26 A I R Lah 36=179 I C 889=1 L R 
(1938) Lah 532=41 P L R 199. 

■6. Natnbev Krishna v. Gobardhan Nanabhai, 
(1939) 26 A I R Bom 277 = 183 I C 457=1 LR 
(1939) Bom 420=41 Bom L R 463. 
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Din Mohammad J. 

Ahmad Khan — Defendant — Appellant. 

v. 

Mira j Din , Plaintiff and others , 

Defendants — Respondents. 

Second Appeal No. 517 of 1939, Decided 
on 17th November 1939, from decree of 
Senior Sub-Judge, Lahore, D/- 11th Janu- 
ary 1939. 

(a) Minor — Decree against — Execution sale — 
Sale confirmed — Suit by minor challenging 
mortgage — Rights of bona fide auction-pur- 
chaser being not affected, sale held could not 
be set aside. 

In execution of a mortgage decree against a 
Mahomedan mother and her minor son who was 
represented by his brother as guardian ad litem in 
the suit, the property was sold aud purchased by a 
third person. Subsequently, in the suit by the 
minor challenging mortgage on the ground that 
his mother could not execute a valid mortgage on 
his behalf and that his brother who was guardian 
ad litem in the mortgage suit did not raise any 
such plea : 

Held that the rights of the bona fide auction- 
purchaser were not affected and the sale could not 
be set aside : 10 All 166 (PC); 14 Cal 18 (PC) and 
63 I C 970, Pel. on. [P 81 C 1, 2) 

(b) Minor — Alienation for maintenance by 
■mother a* guardian though void ab initio minor 
cannot recover his share without restoring 
benefit derived by him under the alienation. 

Where a Mahomedan mother executed a mort- 
gage on her own behalf as well as on behalf of her 
minor son for the maintenance of the minor, the 
transaction is evidently for the benefit of the 
minor and ho cannot therefore recover his share 
without restoring the benefit received even though 
the transaction on his behalf be void ab initio : 
AIR 1926 Lah 170; AIR 1927 Lah 722; 128 
I C 308 and AIR 1931 Mad 468 , Pel. on. 

[P 81 C 2] 

Amar Nath Chopra — for Appellant. 

Sardar Gian Singh — for Respondent 

( Plaintiff ). 

Judgment. — This is an appeal by one 
Ahmad Khan against Mehraj-ud-Din and 
others. The facts are these. On 1st March 
1932 Ghulam Haider, son of Ghulam Hus- 
sain, and Mt. Allah Rakhi, widow of Ghu- 


lam Hussain, on her own behalf as well as 
on behalf of her minor son Mehraj-ud-Din 
mortgaged a shop with possession to one 
Allah Ditta for Rs. 1100. The consideration 
was made up as follows : 

For expenses of execution and registra- 
tion of the deed ...Rs. 50. 

For paying off the previous mortgagee. ..Rs. 700. 

Cash received before the Sub-Registrar. ..Rs. 350. 

On 24th March 1934 Allah Ditta insti- 
tuted a suit against his mortgagors for 
recovery of Rs. 1331 made up of Rs. 1100, 
the principal mortgage money and Rs. 231, 
interest, by the sale of the mortgaged pro- 
perty. On 6th March 1935 the defendants 
put in a written statement admitting the 
claim. Mehraj-ud-Din was still a minor and 
was represented by his brother Ghulam 
Haidar as guardian for the suit. Allah 
Ditta’s suit was consequently decreed as 
lodged. The mortgaged property was ulti- 
mately sold in pursuance of Allah Ditta's 
decree and was purchased by Ahmad Khan 
for Rs. 1350. This took place on 27th 
December 1935. On 17th February 1936 
the sale was confirmed and possession of 
the property delivered to Ahmad Khan. 
On 11th January 1938 the present suit 
was instituted by Mehraj-ud-Din claiming 
seven sixteenth share of the property sold 
in favour of the auction-purchaser on the 
ground that he being a minor at the time 
of Allah Ditta’s mortgage his mother had 
no right to alienate his share of the pro- 
perty and that as the original transaction 
was void, all subsequent proceedings had 
no force. It was further alleged that the 
admission of claim made by his brother in 
Allah Ditta’s suit was not binding on him 
inasmuch as his brother as his guardian 
failed to raise the pleas that could and 
should have been raised on his behalf to 
defeat Allah Ditta’s claim as regards his 
shareof the property. It may be stated here 
that though the property mortgaged was 
described as a shop in the mortgage deed 
executed in favour of Allah Ditta as well as 
in the suit instituted by him, parties later 
agreed to describe it as a house and in the 
present suit it has been described as a resi- 
dential house. The suit was resisted by 
Ahmad Khan on various grounds. Both the 
Subordinate Judge who tried the suit and 
the Subordinate Judge who heard the appeal 
found in favour of Mehraj-ud-Din. Hence 
this appeal. 

Counsel for the appellant concedes that 
the transaction entered into by Mt. Allah 
Rakhi on behalf of Mehraj-ud-Din at the 
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time of the latter’s minority was void bat 
he contends that that does not affeot Ahmad 
Khan who was a bona fide purchaser at a 
court sale in execution of a decree which 
was valid at the time of the sale. It is also 
argued that for the reasons stated above, it 
does not matter if the guardian showed 
any negligence in the conduct of the minor’s 
suit and failed to raise the necessary pleas 
on his behalf. It is further urged that in 
any circumstances both the Courts below 
have erred in granting Mehraj-ud-Din an 
absolute decree for possession inasmuch as 
the original mortgage had been effected for 
his benefit and he was, if not at law, at 
least in equity, bound to restore the benefit 
so received. In support of the first conten- 
tion reliance is placed on 10 All 166, 1 14 
Cal 18 3 and 63 I C 970. 3 In the Allahabad 
case it was observed by their Lordships of 
the Privy Council that a sale, having duly 
taken place in execution of a decree in 
force at the time, cannot afterwards be set 
aside as against a bona fide purchaser, not 
a party to the decree, on the ground that, 
on further proceedings, the decree has been, 
subsequently to the sale, reversed by an 
Appellate Court. Their Lordships remarked: 

So in this case those bona fide purchasers, who 
were no parties to the decree which was then valid 
and in force, had nothing to do further than to 
look to the decree and to the order of sale. 

In 14 Cal 18, 3 the head-note reads as 
follows : 

If a Court ordering a sale in execution of a 
decree has jurisdiction, a purchaser of the property 
sold is not bound to inquire into the correctness of 
the order for execution, any more than into the 
correctness of the judgment upon which the execu- 
tion issues Where property, sold in exe- 

cution of a valid decree, under the order of a 
competent Court, was purchased bona fide and for 
fair value: held, that the mere existence of a cross- 
decree for a higher amount in favour of the judg- 
ment-debtor, without any question of fraud would 
not support a suit by the latter against the pur- 
chaser to set aside the sale. 

It cannot be doubted in this case that 
Ahmad Khan was a bona fide purchaser and 
had paid an adequate price at the auction 
held by the Court. In 63 I C 970, 3 the 
guardian of a minor defendant was found 
guilty of negligence but inasmuch as a sale 
had been effected in execution of the decree 
passed against the minor in that suit, 
Martineau J. following the two judgments 
cited above came to the conclusion that the 

-1. Zainulabdin Khan v. Mahomed Asghar All 
Khan, (1888) 10 All 166 = 15 I A 12 == 5 Sar 
129 (P C). 

2. Rewa Mahton v. Ram Kishen 8ingh, (1887) 14 
Cal 18=19 I A 106=4 Sar 746 (P C). 

8. Kirpa Singh v. Mula Singh, (1921) 63 I C 970. 
1940 L/ll & 12 


sale in execution could not be set aside later 
on the suit of the minor. This case is 
exactly on all fours with the case before 
me. 

I accordingly hold that in spite of the 
fact that Mt. Allah Rakhi could not execute 
a valid mortgage on behalf of Mehraj-ud- 
Din and also in spite of the fact that Gulam 
Haidar had not raised any such plea in the 
previous suit instituted by Allah Ditta, 
Ahmad Khan is not affected in the least 
and the sale in his favour cannot now on 
any account be set aside. In this view of 
the case no other question arises but with 
a view not to leave any point arising in the 
case undecided, I take up the second con- 
tention raised by the appellant. The leading 
authority on the subject now is 7 Lah 35. 4 
In that case the headnote reads as follows: 

It is settled law that a Mohamedan mother has 
no power to alienate the property of her minor son. 
This being so, the mortgage in the present case 
made by the plaintiffs’ mother was void ab initio 
and the mortgagee’s position was no better than that 
of a trespasser. 45 Cal 878 5 followed. Hold however 
that in setting aside the mortgage the Court had 
discretionary powers under S 41, Specific Relief Act, 
to make it a condition that the minors should 
refund the amount by which their estate and 
themselves were benefited. 

This decision was followed by Dalip 
Singh J. in A I R 1927 Lah 722,° by ano- 
ther Division Bench of this Court in 31 
P L R 732 7 and by Madhavan Nair J. in 
AIR 1931 Mad 468. 8 It is deplorable that 
these judgments were not brought to the 
notice of the Courts below and their deci- 
sion on the point at issue consequently went 
against the rulings of this Court. Mt. Allah, 
Rakhi has stated that the various mortgages 
of the property in suit had been effected as 
she had to maintain two sons and three 
daughters and she was too poor to find sus- 
tenance for them. The transaction was 
evidently for the benefit of the minor and 
he could not therefore recover his share 
without restoring the benefit received, even 
if the transaction on his behalf was void ab 
initio. Before I conclude, I may advert to 
another aspect of the case which has also 
been discussed by both the Courts below. 

4. Rang Ilahi v. Mahbub Ilahi, (1926) 13 A I R 
Lah 170=94 I C 25=7 Lah 35=27 P L R 
210 . 

5. Imambandi v. Mutsaddi, (1918) 5 A I R P 0 
11=47 I C 513=45 I A 73=45 Cal 878 (PC). 

6. Khiam v. Dehru, (1927) 14 A I R Lah 722= 
99 I 0 734. 

7. Oharanji Dal v. Tota Ram, (1930) 31 P L R 
732=128 I C 308. 

8. Abdul Majid Said v.RamizaBibi Sahiba, (1931) 

18 A I R Mad 468=131 I 0 153. ; 
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Mehraj-ud-Din had originally sued for 
7/16ths of the property but it was contended 
that his share was only 4/16th as he had 
three sisters who were also heirs under the 
Mahomedan law. Both the Courts below 
agreed with this contention. The daughters 
being no parties to the suit, I decline to 
express any opinion on the question whe- 
ther they had any subsisting claim against 
the auction-purchaser or not in view of 
S. 41, T. P. Act, and I accordingly leave 
this matter open. On the grounds stated 
above, I accept this appeal but in the 
peculiar circumstances of the case I leave 
the parties to bear their own costs through- 
out. 

G.n./r.k. Appeal allowed. 
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SPECIAL BENCH 

Tek Chand, Skemp and Abdul 

Rashid JJ. 

Philip William Bavanshawe Hardless 

— Petitioner, 
v. 

Gladys Isabel Hardless and others — 

Respondents. 

Matrimonial Reference No. 5 and Civil 
Misc. No. 419 of 1939, Decided on 16th 
October 1939, for confirmation of decree 
nisi granted by District Judge, Delhi, D/- 
25th May 1938. 

(a) Practice — Expunging remarks from judg- 
ment — Judge when commenting on conduct of 
parties and others should use sober and res- 
trained language — Unnecessary and harmful 
remark expunged. 

Judge, when commenting on the conduct of 
parties and others, should be very careful to use 
sober restrained language. A passage which is not 
necessary to the conclusion of the Judge nor even 
necessary to his argument and is likely to militate 
seriously against party’s earning a living in his 
profession should be expunged from the judgment. 

[P 83 C 1] 

(b) Divorce Act (1869), S. 44 — Decree 
passed by District Judge dissolving marriage 
confirmed by High Court — Jurisdiction to en- 
tertain application for custody of child is with 
District Judge and not High Court. 

Where a decree for dissolution of marriage 
granted by District Judge is confirmed by High 
Court, the jurisdiction to entertain an application 
for the custody of the child or for arrears of 
maintenance lies with the District Judge. High 
Court has in such case no jurisdiction to hear the 
application : A I B 1915 Bom 261, Bel. on. 

[P 83 C 2] 

Kartar Singh — for Petitioner. 

M. F. Rahman — for Respondent 1. 

Order. — On 25th May 1939, the Dis- 
trict Judge of Delhi granted a decree dis- 


solving the marriage between Philip and 
Gladys Hardless. This decree was confirmed 
by a Full Bench of this Court on 7th July 
1939. Mr. Hardless, the petitioner, alleged 
that his wife had committed adultery with 
an unknown European and also with 
Mohammad Habib, a cook. Mrs. Hardless 
confessed to the adultery with the European 
and the learned District Judge based his 
decree on this admission. He found that 
adultery with Mohammad Habib was not 
proved. Mr. Hardless has appealed seeking 
that the High Court should declare that ifc 
is proved that his wife committed adultery 
with Mohammad Habib. He also seeks that 
sentences in the judgment reflecting on hi& 
character should be expunged. He also 
prays for custody of the child of the mar- 
riage, Raymond. Mrs. Hardless has put in 
a petition for arrears of maintenance for 
the child. 

The parties were married in 1932 and 
Raymond was born in 1933. In 1934 Mrs. 
Hardless went to England. Shortly before 
her return at the beginning of the cold 
weather, Mohammad Habib was engaged 
by Mr. Hardless as cook. The parties lived 
together in Delhi till April 1935, when they 
went to Waltair in Southern India, Moham- 
mad Habib being dismissed at the time 
they left Delhi. At the end of the hot 
weather in 1935, the Hardlesses returned 
to Delhi, travelling via Calcutta where 
they stayed with Mrs. Gregory, aunt of 
Mrs. Hardless. The original intention had 
been to stay only for a day or so and this 
is what Mr. Hardless did ; but Mrs. Hard- 
less saying that Raymond was tired and 
peevish did not accompany her husband 
and stayed on in Calcutta for about three 
weeks. Mohammad Habib was then em- 
ployed as cook by Mrs. Gregory. Shortly 
after Mrs. Hardless left for Delhi, he also 
came to Delhi and after some time ob- 
tained employment with Mr. Davidson, 
Manager of Messrs. Cooke and Kelvey. 

In April 1936 Mrs. Hardless became 
seriously ill and was admitted to the 
Hindu Rao Hospital at Delhi. While there 
she confessed to her husband that she had 
committed adultery with an European from 
Rawalpindi, whose name she refused to 
disclose. On 26th June 1936, Mr. Hardless 
dined with Mr. Cannham, Manager of 
Manton & Co., whose premises were next 
door to those of Cooke and Kelvey. Mr. 
Davidson had meanwhile been succeeded 
at Cooke and Kelvey by Mr. Binns who 
had kept Mohammad Habib as cook. The 
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premises had a common staircase and Mr. 
Hardless saw Mohammad Habib stumbling 
down the 9tairs. Next morning he went to 
Cooke and Kelvey’s godown where he 
found Mohammad Habib and took from 
him a bundle of letters. This was resented 
by Mr. Binns, there was some sort of a 
souffle; and the papers were thrown to the 
ground. Mr. Hardless went outside to ex- 
plain to Mr. Binns and on his return most 
of the papers had been burnt. This is the 
statement of Mr. Hardless, supported more 
or less by Mr. Gannham, Mr. Binns and 
one Shimbhu Lai. The same morning, ac- 
cording to the petitioner, Mohammad Habib 
left Delhi for Calcutta, sending a telegram 
to Mrs. Hardless on the way. 

A little later, early in July, Mr. Hard- 
less, at his wife’s request, took from the 
hospital a suit-case which his wife had bor- 
rowed from and wished to return to a Mrs. 
Barrow. In the pocket of the suit- case 
Mr. Hardless found some other documents 
which will be noticed later. (After examin- 
ing evidence regarding alleged adultery 
with Mohammad Habib, their Lordships 
proceeded further.) Obviously, taking all 
this evidence at its best, it falls very far 
short of establishing the charge made by 
the petitioner. We entirely agree with the 
learned District Judge that the petitioner’s 
charge that his wife had committed adul- 
tery with Mohammad Habib is not proved. 
In his judgment the learned District Judge 
said : 

Are we then to accept the statement of Mr. 
Hardless as gospel truth and to condemn his wife 
for ever ? The evidence on the record and the 
behaviour of Mr. Hardless in Court lead me to 
the irresistible conclusion that he is a person of 
unbalanced mind, quarrelsome disposition and 
highly suspicious nature. He magnifies trifling in- 
cidents into serious affronts ; and it is extremely 
unwise to accept anything from his lips unless it 
is fully corroborated by independent evidence. 

Mr. Hardless seeks that this passage be 
expunged. This course is not opposed on 
behalf of Mrs. Hardless. The passage is not 
necessary to the conclusion of the learned 
District Judge; it is not even necessary to 
his argument. Mr. Hardless is a hand- 
writing expert and this passage might be 
cited against him every time he appeared 
to give evidence in Court. The expression 
‘unbalanced mind” would militate seriously 
against his earning a living in his profes- 
sion. For these reasons we direct that the 
passage be expunged remarking that Judges, 
when commenting on the conduct of parties 
and others, should be very oareful to use 
sober, restrained language. Mr. Hardless 


also sought custody of his child. A prelimi- 
nary objection was taken by Mrs. Hardless’s 
counsel, Mr. Fazal Rahman, that we had 
no jurisdiction to entertain this petition. 
After some discussion it was practically 
admitted that this objection was well- 
founded. S. 44, Divorce Act, lays down : 

The High Court after a decree absolute for dis- 
solution of marriage or a decree of nullity of mar- 
riage, and the District Court after a decree for 
dissolution of marriago or of nullity of marriago 
has been confirmed, may upon application by peti- 
tion for tho purpose, make from time to tirao all 
such orders and provisions, with respect to the 
custody, maintenance and education of tho minor 
children 

Section 16 of the Act lays down that 
every decree for a dissolution of marriage 
made by a High Court shall in the first 
instance be a decree nisi to be made abso- 
lute after a certain period. This refers to 
suits tried in the High Court where the 
decree nisi is generally made absolute after 
six months by the same Judge who heard 
the suit. On the other hand, S. 17 of the 
Act lays down that every decree for a dis- 
solution of marriage made by a District 
Judge shall be subject to confirmation by 
the High Court, such confirmation being 
by a Bench of three Judges. Thus, the dis- 
tinction is laid down : a decree by a District 
Judge being confirmed in the High Court : 
a decree nisi made by a High Court Judge 
being made absolute. Hence, according to 
the language of S. 44 we have no jurisdic- 
tion to hear this petition, the jurisdiction 
lying in the present case with the District 
Judge. This view is supported by authority: 
see 40 Bom 109, 1 which dealt with an ap- 
plication for alimony. In similar circum- 
stances the Bombay High Court held that 
the Court which had heard the original suit 
should hear the application. The learned 
Chief Justice said : 

The decree for dissolution was not a decree abso- 
lute under S. 16 of tho Act upon a decree nisi 
which could only be passed by the High Court, 
but it was a decree confirming the Divisional 
Judge’s decree for dissolution under S. 17. It is 
therefore clear we think that the Court which is 
empowered to make the order either for alimony or 
for the maintenance and education of the children 
is in this case the Court of the Divisional Judge 
and not the High Court. 

For the same reasons, Mrs. Hardless’s 
application for arrears of maintenance lies 
in the first instance to the District Judge. 
We assess the costs of these two days’ 
hearing in the High Court at Rs. 150 to be 

1. M. Wallace v. A. Wallace, (1915) 2 A I R Bom 
261=31 I G 331=40 Bom 109=17 Bom L R 
948. 
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paid into Court by Mr. Hardless within 
one month. 

d.s./r.k. Order accordingly. 
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Abdul Rashid J. 

Bhani and others — Convicts 
Petitioners, 
v. 

Narain Singh — Respondent. 

Criminal Revn. No. 1406 of 1939, Deci- 
ded on 8th November 1939, reported by 
Addl. Dist. Magistrate, Delhi. 

(a) Criminal P. C. (1898), S. 522-Convic- 
tion by Special Bench of Honorary Magistrates 
— Bench abolished subsequently — Another 
bench has no jurisdiction to entertain applica- 
tion under S. 522 — Orders passed by it are 
illegal. 

Where an accused is convicted by a Special Bench 
of Honorary Magistrates which is subsequently 
abolished, another Bench, has no jurisdiction to 
entertain an application under S. 522 from the 
complainant. Any orders passed by such Bench 
must therefore be illegal. [P 85 C 1) 

(b) Criminal P. C. (1898), S. 522— “Force” 
and “criminal force” contemplate criminal 
force to “ person” and not to “ matter of sub- 
stance”— Remedy for criminal trespass cannot 
be sought under S. 522 — Order under S. 522 is 
illegal — Remedy lies in Civil Court. 

The definition of “ force” and “criminal force” 
In Ss. 349 and 350, I. P. C., contemplate criminal 
force being used to any “person” and do not take 
into account such force being urged to a “matter 
of substance ” A conviction for an offence of 
criminal trespass does not eutitle the complaiuant 
to seek his remedy undor S. 522, Criminal P. C., 
unless there is a finding that the offence with 
which the dispossession happened was attended 
with the use of criminal force on the person of the 
complainant. [P 84 C 2] 

Therefore where the complainant’s allegation is 
not that any “force or “show of criminal force” 
had been made to him the remedy of the complain- 
ant, if any, lies in a Civil Court and any order 
passed under S. 522 would be illegal : A I R 1939 
Lah 184 and AIR 1921 Pat 391, Rel. on. 

[P 85 C 1] 

Qabul Chand — for Petitioners. 

Shamair Chand — for Respondent. 

Facts. — The facts of this case are as 
follows : This is a petition for revision of 
an order dated 26th July 1939, passed by 
a Bench of Honorary Magistrates exercising 
Second Class powers, Delhi, directing under 
S. 522, Criminal P. C., a restoration to 
Narain Singh of a Khaprail Chapar (a hut) 
situated in the part of the city known as 
Nabi Karaim. Briefly stated the facts are 
that on 19th May 1937, Narain Singh 
brought a complaint under S. 448, I. P. C., 
against Town, Bhani, Sukha and Changa of 
Mohalla Sikligaran with allegations that 


they had taken forcible possession of the 
hut, the property of the complainant's 
nephew Dwarka Pershad. It was admitted 
in the complaint that the hut was on Nazul 
land taken on rent by Dwarka Pershad who 
was absent from Delhi since two and a half 
years. The accused in that case were con- 
victed and fined on 29th June 1938 by a 
Special Bench of Honorary Magistrates 
consisting of Khan Sahib Sheikh Habib-ur- 
Rehman and Rai Sahib Manohar Lai Bhar- 
gava. That Bench was afterwards abolished. 
On 18th July 1938 another Bench consist- 
ing of Khan Bahadur Haji Rashid Ahmad 
and Dr. C. R. Jaina entertained an applica- 
tion under S. 522, Criminal P. C., from 
Narain Singh against the four accused and 
passed the order now in question. 

Report. — That the Bench consisting of 
Khan Bahadur Haji Rashid Ahmad and 
Dr. C. R. Jaina had no jurisdiction to pass 
the order under S. 522, Criminal P. C., in 
a case in which the accused had been con- 
victed by the Special Bench of Honorary 
Magistrates since abolished. (2) The Special 
Bench of Honorary Magistrates convict- 
ing the accused never held that “criminal 
force” had been used or that there had been 
a show of force or criminal intimidation" 
against the complainant. In fact that was 
not his allegation in the complaint. It might 
also be mentioned here that Dwarka Per- 
shad who was said to be in actual posses- 
sion of the property had locked it and was 
not in Delhi when the occurrence took 
place. He has not been heard of and it is 
not certain that Narain Singh has anything 
to do with the property. The definition of 
force and criminal force" in Ss. 349 
and 350, I. P. C., contemplate criminal 
force being used to any “person" and do 
not take into account such force being urged 
to a matter of substance." A conviction 
for an offence of criminal trespass will not 
necessarily entitle the complainant to seek 
his remedy under S. 522, Criminal P. C., 
unless there was finding of the Court that 
the offence with which the dispossession 
happened was attended with the use of 
criminal force on the person of the com- 
plainant : see 22CrLJ 829. 1 That view was 
confirmed in a recent ruling of the Lahore 
High Court reported in A I R 1939 Lah 
184. 2 In this case Narain Singh’s allegation 

1. Balram Sahu v. Ohamru Saha, (1921) 8 AIR 

Pat 391=61 I C 57=22 CrLJ 329=2 P L T 

120 . 

2. Ram Chand v. Emperor, (1939) 26 A I R Lah 

184=183 I 0 340=1 L R (1939) Lah 513=41 

P L R 63=40 Cr L J 781. 
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was not that any “force” or “show of 
criminal force” had been made to him. In 
my opinion the remedy of the complainant, 
if any, lies in a civil Court. 

Order. — I agree with the learned Addi- 
tional District Magistrate that the Bench 
consisting of Khan Bahadur Haji Rashid 
Ahmad and Dr. C. R. Jaina had no juris- 
diction to pass the order dated 26th July 
1939, under S. 522, Criminal P. C. This 
order is accordingly set aside. 

G.N./r.K. Order set aside. 
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Din Mohammad J. 

Lakshmi Insurance Co. Ltd., Lahore — 

Plaintiff — Appellant. 

v. 

B.K. Kaula and another — Defendants 

— Respondents. 

First Appeal No. 39 of 1939, Decided on 
16th November 1939, from order of Com- 
mercial Sub-Judge, First Class, Lahore, 
D /- 28th November 1938. 

Jurisdiction — Insurance Company at Lahore 
appointing certain person working at Meerut as 
its chief agent for Rajputana and Bundelkhand 
area — Appointment made at Lahore and all 
payments to be made at Lahore and all accounts 
to be rendered at Lahore — Appointment subse- 
quently cancelled — Suit by agent at Ajmer for 
damages for cancellation of appointment — Sub- 
sequent suit by Company at Lahore for re- 
covery of certain amount due by agent — Lahore 
Court held had jurisdiction — S. 49, Contract 
Act, did not apply and suit could not be stayed 
under S. 151, Civil P. C. 

An Insurance Company having its office at 
Lahore appointed certain person working at Meernt 
as the chief agent for Rajputana and Bundelkhand 
area. The appointment was made at Lahore and 
all the payments were to be made at Lahore and 
all accounts were to be rendered at Lahore. Subse- 
quently disputes arose between the parties and the 
appointment was ‘cancelled. Thereupon, the agent 
instituted a suit at Ajmer for damages in respect 
of the cancellation of the appointment. Later on 
the Company instituted suit at Lahore against the 
agent for recovery of certain sum due by the agent: 

Held that cause of action arose at Lahore and 
the Court at Lahore had jurisdiction to try the 
latter suit. [P 86 0 2 ; P 87C 1] 

Held further that S. 49, Contract Act, was not 
applicable to the case : AIR 1927 P C 156, Bel. on; 
AIR 1936 Rang 251 and AIR 1935 Bom 283, 
Ref. [P 86 C 2 ; P 87 0 1] 

Held also that S. 10, Civil P. C., did not apply. 
This being so 8. 161, Civil P. C., could not be 
invoked to stay the suit which could not be legally 
stayed. [P 87 O 1] 

J. N. Aggarwal and Bishan Nath — 

for Appellant. 

Aohhm Ram — for Respondents. 
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Judgment. — This appeal has arisen in 
the following circumstances : Mr. B. K. 
Kaula was working for the Lakshmi Insur- 
ance Company, Limited, Lahore, at Meerut. 
Finding the work not so profitable, he ap- 
proached the Company with the request 
that ho might be granted the chief agency 
of the Rajputana and Bundhelkhand area. 
Some conversation about this matter took 
place at Meerut between Mr. Kaula and 
Mr. Santanam, the Managing Director of 
the Company, and, as a result of that con- 
versation, Mr. Kaula wrote a letter to the 
Managing Director on 28th August 1929 
reminding him of that conversation and 
requesting him to appoint him chief agent 
of the area mentioned above, (Ex. D. W.l/1). 
Lala Amar Nath, Manager of the Company, 
acknowledged the receipt of Mr. Kaula’s 
letter on 4th September 1929 and informed 
him that as the Managing Director was at 
Simla, no definite reply could be given to 
him then, but that his letter would be 
placed before the Managing Director on his 
return. In the meantime he advised Mr. 
Kaula to carry on his work at Meerut, 
(Ex. D. W. 1/2). On 1st October 1929, Lala 
Amar Nath wrote to Mr. Kaula that a 
letter of appointment was being sent to 
him which should be signed and of which 
every page should be initialled by him 
(Ex. D. W. 1/3). The letter of appointment 
Ex. P. 1 stated : 

We have the pleasure to appoint you our chief 
agent for the States of Rajputana and Central 
India for one year from 1st November 1929 to 31st 
October 1930 on terms and conditions given below. 

To this letter were appended 23 condi- 
tions, of which Nos. 2, 3, 15, 16 and 22 are 
relevant for the purposes of the present 
appeal. It is not denied that this letter of 
appointment was duly signed and initialled 
as suggested in Ex. D. W. 1/3. On 26th 
March 1931, Pandit Maharaj KishaD Tiku 
stood surety for Mr. Kaula and executed a 
surety bond in favour of the Company in 
the sum of Rs. 2,000 which sum was to be 
paid at Lahore. The security tendered was 
for the faithful performance and discharge 
of Mr. Kaula’s duties as chief agent. In 
1934, the conditions laid down in Ex. P. 1 
were altered to some extent, (Ex. P. 3). 
Ex. P. 4, which is a letter dated 17th May 
1934, addressed by Mr. Kaula to the Agency 
Manager of the Lakshmi Insurance Com- 
pany, shows that the agreement about alter- 
ing the conditions was entered into at 
Lahore. Disputes arose between the parties 
in 1937 with the result that Mr. Kaula's 
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appointment -was cancelled on 19th October 
1937 and all the commissions earned by 
bim were forfeited. Thereupon, a suit was 
instituted by Mr. Kaula at Ajmer for dama- 
ges in respect of the cancellation of his 
appointment. Later, on 26th March 1938, 
the Company instituted a suit against Mr. 
Kaula as well as his surety at Lahore for 
recovery of Rs. 9205-14-3. It was alleged 
that the Courts at Lahore had jurisdiction 
in the matter inasmuch as (a) the appoint- 
ment of Mr. Kaula was made at Lahore, 
(b) the agreement to make advances was 
similarly made at Lahore, (c) all payments 
were to be made at Lahore and (d) all 
accounts were to be rendered at Lahore. 
Mr. Kaula contested the jurisdiction of the 
Courts at Lahore and further prayed for 
stay of the suit under S. 10 read with 
S. 151, Civil P. C. The Commercial Subor- 
dinate Judge came to the conclusion that 
the Courts at Lahore had no jurisdiction to 
entertain the suit and further observed that 
even if S. 10, Civil P. C., did not apply, 
S. 151 authorized the stay of the suit. It is 
from this order that the present appeal has 
been preferred. 

Counsel for the appellant has rightly 
urged that the findings arrived at by the 
Subordinate Judge on questions affecting 
the jurisdiction of the Court are entirely 
erroneous and that the Subordinate Judge 
•has misinterpreted and misread the docu- 
ments which were relevant to the question 
in issue. It is clear that the initiative was 
taken by Mr. Kaula himself in his letter 
dated 28th August 1929 and it was be who 
had approached the Managing Director for 
the grant of chief agency of the Rajputana 
and Bundhelkhand area. It is further clear 
that it was the offer that was made by him 
in this letter that was ultimately accepted 
by the head office at Lahore on 1st October 
1929. In the face of these facts it cannot be 
urged that no agreement was entered into 
at Lahore. Counsel for the respondent con- 
tends that inasmuch as the letter of appoint- 
ment was subject to certain terms and 
conditions which Mr. Kaula was asked to 
sign, the letter of appointment was in fact an 
offer made to Mr. Kaula, which he accepted 
at Meerut as he signed it there. This posi- 
tion, however, is untenable. The offer of 
Mr. Kaula having been accepted at Lahore 
and the letter of appointment having been 
issued in consequence thereof, the terms 
and conditions were as a matter of course 
incorporated in the letter of appointment 
and as a mere matter of routine he was 


asked to sign them. There is no doubt, 
therefore, that the appointment of Mr. Kaula 
was made at Lahore. 

Further, conditions 2, 3, 15, 16 and 22 of 
Ex. P-1 lend support to the plaintiff’s con- 
tention that the Courts at Lahore have 
jurisdiction in the matter. By para. 1 of 
condition No. 2 Mr. Kaula was authorized 
to collect premia from clients and by para. 2 
he was required to pay all moneys received 
by him along with counterfoils to the 
Company at Lahore. By condition No. 3 pay- 
ments were to be made to Mr. Kaula at 
Lahore for services rendered by him. By 
condition No. 15 commission bills were to 
be prepared monthly at Lahore and sent 
to Mr. Kaula who was required to return 
the same after signing them and a provision 
was made that on receipt of these bills the 
money due would be paid. By condition 
No. 16 he was enjoined not to deduct any 
commission due to him from the moneys 
coming into his hands and he was further 
informed that his account would be settled 
promptly by the Head Office which is un- 
doubtedly situated at Lahore. Counsel for 
the respondent urges that this condition 
merely assured Mr. Kaula of an expeditious 
settlement of his account and that the words 
“by the Head Office” were merely for the 
sake of form but this contention is devoid of 
substance. All payments were intended to 
be made at Lahore and all accounts were to 
be rendered at Lahore. The matter is fur- 
ther cleared by Ex. P-3 by which certain 
changes were introduced in the original 
contract and it is admitted by Mr. Kaula 
himself in Ex. P-4 that that arrangement had 
been made at Lahore. The surety bond too 
is worthy of consideration in this connexion 
and so is the assignment of policy No. 45606. 
On the findings as recorded above it is 
obvious that it cannot be said that no cause of 
action arose at Lahore. The term “cause of 
action” has been defined in Cooke v. Gill } 

Every fact which it would be necessary for the 
plaintiff! to prove, if traversed, in order to sup- 
port his right to the judgment of the Court. It 
does not comprise every piece of evidence which 
is necessary to prove each fact, but every fact 
which is necessary to be proved: (1889) 22QBD 
1282 a t page 131. 

Moreover, S. 49, Contract Act, does not 
apply to such cases, as has been laid down 
by their Lordships of the Privy Council in 

1. (1873)8 C P 107=42 LJCP 98=28 L T 32= 

21 W R 334. 

2. Read v. Brown, (1889) 22 Q B D 128 = 58 

LJQB 120=60 L T 250=37 W R 131. • 
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5 Rang 451. 3 In fchafc case by a contract; 
made in Calcutta the appellants agreed to 
make good to the respondent defaults in 
payments to them in respect of sales and 
purchases of grain in Rangoon where the 
respondents had a business branch. Their 
Lordships of the Privy Council held that in 
' these circumstances the appellants were 
under an implied obligation to pay in Ran- 
goon. It was further observed that where 
there was an obligation to pay money and 
either from the terms of the contract or 
from the necessities of the case a further 
obligation was implied to find the creditor 
so as to pay him. S. 49 did not apply. In 
AIR 1936 Rang 251, 4 it was held that 
S. 49 did not displace the ordinary rule of 
common law that it is the duty of a debtor 
to seek out his creditor in order to make 
(payment to him. * 

In 37 Bom L R 357, 5 the plaintiff lived 
at Surat which is in British India and he lent 
a sum of money at Surat to the defendant 
who lived in a neighbouring Indian State. 
The place of repayment was not expressly 
stipulated. The plaintiff brought a suit to 
recover money in the Surat Court and it 
was held that that Court had jurisdiction to 
entertain the suit. It was remarked that the 
obligation to pay to the creditor implied 
that the creditor must be paid where he 
was. It was further observed that even under 
S. 49, Contract Act, it was the duty of the 
debtor to apply to the creditor to appoint a 
reasonable place for payment and his failure 
to do so did not better his position. I hold, 
therefore, that the Courts at Lahore have 
jurisdiction to try the suit. The matter of 
stay is simple. The Subordinate Judge him- 
self came to the conclusion that S. 10 was 
not applicable. This being so, S. 151, Civil 
P. C., could not be invoked to stay a suit 
which could not legally be stayed. Even 
otherwise, it is admitted that the reliefs 
claimed in the suit at Lahore are different 
from those claimed in the suit at Ajmer and 
that mutual adjustments can be made even 
after the decrees have been obtained. No 
question of balance of convenience arises in 
"the defendant’s favour nor any question of 
injustice. I accordingly set aside the order 
-of the Commercial Subordinate Judge and 

3. Boniram Jeetmull v. R. D. Tata & Co. Ltd., 

(1927) 14 A I R P 0166=102:1 C 610=54 I A 

265=6 Rang 451 (PC). 

4. Annamalai Chettyar v. Daw Hnin U, (1936) 

23 AIR Rang 251=163 I C 397. 

5. Nathubhai Ranchhod v. Chhabil Das Dharam 

Chand, (1935) 22 AIR Bom 233=157 I 0 248 
V =59 Bom 365=37 Bom L R 357. 


Lahore 87 

direct him to proceed with the trial of the 
suit in accordance with law. 

D.s./R.K. Order set aside. 
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Blacker J. 

Arnold Monteath Mathews — Convict 

Appellant 

v. 

Emperor. 

Criminal Appeal No. 730 of 1939, De- 
cided on 1st November 1939, from order 
of Sess. Judge, Lahore, D/- 12th June 1939. 

(a) Criminal P. C. (1898), S. 423 (2) — Trial 
by jury — Misdirection — High Court can deal 
with case itself — It will interfere only when mis- 
direction renders verdict erroneous and causes 
failure of justice — “Erroneous” explained. 

In the case of a trial by jury if the High Court 
finds that there is a misdirection it has to examine 
the evidence to see whether the verdict is erroneous 
and has caused a failure of justice. Even if there 
is a misdirection, the High Court is not entitled to 
alter or reverse the verdict unless the verdict is 
erroneous by reason of such misdirection and the 
High Court before interfering must also find that 
there has been a failure of justice under S. 537, 
Criminal P. C. : 26 Mad 1; A I R 1925 Sind 116; 
AIR 1926 Nag 53; AIR 1933 Bom 153 and 
AIR 1932 Cal 471, Rel. on ; 21 Cal 955, Distin- 
guished and Commented upon. [P 89 C 2] 

In a case where if the misdirection had not 
occurred, the jury could not reasonably without 
being perverse or unduly foolish have come to any 
other decision, the verdict cannot be said to bo erron- 
eous within the meaning of S. 423 (2) and the High 
Court will not interfere. CP 89 C 2] 

(b) Criminal P. C. (1898), S. 297 — Trial by 
jury — Misdirection — Cheating — Failure of 
Judge to explain to jury necessary ingredients 
which constitute cheating in law amounts to 
misdirection. 

In a case where the main charges are of cheating 
it is the duty of the Judge to explain to the jury 
the necessary ingredients which the prosecution 
must prove before the charges can be held esta- 
blished, for the criminal definition of cheating is 
not exactly what an ordinary layman in the ordi- 
nary use of the English language would understand 
by the term. [P 88 C 2] 

Where cheating consists of false representations 
the difference between a promise which is not 
intended to be kept at the time it is made and the 
promise which is intended to be kept at the time 
it is made but is subsequently broken must be 
explained to the jury, for, in the latter case the 
offence would not necessarily bo one coming under 
the legal definition of cheating. Failure to explain 
as aforesaid amounts to misdirection. [P 88 0 2] 

(c) Criminal Trial — Verdict of jury — High 
Court can set aside verdict on one charge and 
uphold conviction on rest of charges and need 
not send case for retrial. 

Where the High Court finds the verdict by jury 
on one of the charges to be erroneous it can set 
aside that verdict and uphold conviction on other 
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charges on which the verdict is not found to be 
erroneous and need not send the case for retrial. 

[P 90 C 2] 

K. L. Gauba — for Appellant. 

Nazir Hussain, Asst. Legal Remembrancer 

— for the Crown. 
Judgment. — The appellant in this case 
•was tried by the learned Sessions Judge of 
Lahore with the aid of a jury on three 
charges. It appears to me to be necessary 
to set out these charges in full. They are 
as follows : 

First. — That you, on or about 20th August 
1937, at Simla, cheated Lala Sita Ram, P. W., of 
Rs. 1500 on false representations that you would 
arrange to have cooly contracts for the said Sita 
Ram in partnership with yourself at Railway 
Stations Howrah and Sealdah and that you knew 
that the Railway Board Officers would do you a 
favour as you had been Publicity Officer in the 
said department, and thereby committed an offence 
punishable under S. 420, I. P. C., and within the 
cognizance of Court of Session. 

Secondly. — That you, on or about 5th October 
1937, at Simla, cheated Lala Sita Ram, P. W., of 
Rs. 1500 on false representations that you would 
arrange to have cooly contracts for the said Sita 
Ram in partnership with yourself at Railway 
Stations Howrah and Sealdah and that you knew 
that the Railway Board Officers would do you a 
favour as you had been Publicity Officer in the 
said department, and thereby committed an offence 
punishable under S. 420, I. P. C., and within the 
cognizance of Court of Session. 

Thirdly. — That you, on or about 5th October 
1937, at Simla, fraudulently used as genuine a 
certain document, to wit, agreement, Exhibit 
P. U., which you knew or had reason to believe at 
the time you used it to be a forged document, and 
thereby committed an offence punishable under 
S. 471 read with S. 467, I. P. C., and within the 
oognizance of Court of Session. 

On each of these three charges the jury 
returned a verdict of guilty and the learned 
Sessions Judge passed a sentence of one 
year’s rigorous imprisonment on each of 
the two charges under S. 420, I. P. C., and 
two years’ rigorous imprisonment on the 
charge under S. 467/471, I. P. C.; the sen- 
tences to run concurrently. 

On appeal before me the learned counsel 
for the appellant has adopted three lines of 
argument. The first is that there has been 
a misdirection, the second that evidence 
has been improperly excluded and thirdly, 
that on the evidence the conviction was in 
fact erroneous. 

Coming to the first question, the point 
taken by counsel is that in order to comply 
with S. 297, Criminal P. C., the Judge 
should concisely but lucidly explain to 
the jury the ingredients of the Section 
under which the accused is being charged 
and should also explain the meanings of 
any terms in the Section which are not 


likely to be immediately understood by a 
layman. There is plenty of authority in 
support of the view put forward by counsel, 
for the appellant. I think that in the pre-l 
sent case it was clearly the duty of the! 
Judge to explain to the jury the necessary; 
ingredients which the prosecution had to 
prove before the charges could be held to 
be established. This is particularly neces- 
sary in a case like the present where the 
main charges are of cheating. The criminal 
definition of cheating is not exactly what 
an ordinary layman in the ordinary use of 
the English language would understand by 
the term. In the present case the cheating' 
consisted mainly of representations to the 
complainant by the accused that he would 
arrange to have certain contracts obtained 
for himself and for the complainant and 
the allegation of the prosecution is clearly 
that at the time he made these representa- 
tions they were false in the sense that he 
had no intention of fulfilling them. In a 
case of this sort, it is clearly necessary to, 
point out to the jury the difference between! 
a promise which is not intended to be kept' 
at the time it is made and a promise which 
is intended to be kept at the time it is| 
made but is subsequently broken. In the 
latter case the offence would not necessari-! 
ly be one coming under the legal definition! 
of cheating. Similarly, on the third charge 
he had to explain to the jury what was a 
forged document and what constituted a 
criminal use of it. The learned Sessions 
Judge did not point this out to the jury 
and to that extent therefore I am compel- 
led to find that there has been a misdirec- 
tion. It is however clear from S. 423 (2), 
Criminal P. C., that even if there is a 
misdirection, the High Court is not entitled 
to alter or reverse the verdict or verdicts 
unless these verdict or verdicts are “erro- 
neous” by reason of such misdirection. It 
is further clear from S. 537, Criminal P. C., 
that before the High Court interferes it 
must also find that there has been a failure 
of justice. 

The question therefore which arises in 
this case is whether the Court can itself 
consider the evidence and decide upon the 
merits of the case, whether the decision is 
correct in spite of the misdirection and, if 
so, confirm a conviction, or whether the 
only course open to the Court in such a 
contingency is to set aside the verdict and 
order a retrial. 

For some time the view held, particular- 
ly in the Calcutta High Court, appears to 
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have been that the Court could not go into case reported in A IR 1932 Cal 474. 7 The 
the case itself but could only order a fresh latter and better view therefore seems to 
trial. In 21 Cal 955 1 it was held that me to be that if the Court finds there is a 
‘‘erroneous” was not synonymous with misdirection it has to examine the evidence 
wrong in fact.” The Bench appear to have to see whether the verdict was erroneous 
interpreted the word as meaning “vitiated and has caused a failure of justice. If it 
by the error of misdirection.” The principle cannot so find it cannot interfere, 

was laid down in this and other rulings of It next remains to bo seen what is meant 
the Calcutta High Court, on the supposed by the term “erroneous.” The general 
analogy of a Privy Council case from New trend of the authorities to which I have 
Zealand, that to hold otherwise would be referred appears to suggest that it is practi- 
to substitute the decision of the Court for cally synonymous with “incorrect,” which 
the verdict of the jury. It seems to me, is the normal dictionary meaning. I would 
however, if I may say so with all respect, however suggest that it is possible, perhaps 
that the Privy Council case dealt with a to go a little further and say that one 1 
system of jurisprudence which was ap- meaning of S. 423 (2) would appear to be 
parently quite different from that obtain- that if the Court after examining the evi- 
ing in India and with a statutory provision dence finds that, even if the misdirection 
the language of which was not really simi- had not occurred, the jury could not rea- 
lar to that of S. 423 (2), Criminal P. C. It sonably without being perverse or unduly 
is clear that the Criminal Procedure Code foolish have come to any other decision it 
in several places does put a Judge into the will not interfere. Before however I deal 
position of having to substitute his decision with the evidence there is another point! 
for that of a jury and the view held by the which I must consider. The defence appli- 
High Court in 21 Cal 955 1 seems, if I may ed for the summoning as a defence witness 
say so with all respect, to savour of arguing of His Excellency Sir Henry Craik Bart, 
in a circle. If the question for decision is the Governor of the Punjab. It would ap- 
whether the meaning of the words of the pear that at first the Judge was inclined to 
Indian Statute are that a Judge can or can- call this evidence but subsequently found 
not substitute his decision for that of a jury that he could not do so in view of the sta- 
I would suggest that it is begging the ques- tutory provision of S. 306 of the Government 
tion to say that he cannot do so because of India Act of 1935. Counsel has argued 
that would amount to his doing so. that the learned Judge’s interpretation of 

21 Cal 955 1 was followed in some cases this Section is incorrect. I do not consider 


in Calcutta and was followed in 1917 in 
Allahabad in 39 All 348. 2 It was however 
very soon dissented from by the Madras 
High Court in 26 Mad I s a judgment of 
1902. In 1925 the Sind Court also took the 
other view in A I R 1925 Sind 116 4 and 
in 1926 the Nagpur Court in A I R 1926 
Nag 53 6 took the same view as Sind and 
Madras. Bombay has also held that the 
Judge has full powers to go into the case in 
such circumstances once he finds that there 
has been a misdirection, A I It 1933 Bom 
153.° Even the Calcutta High Court has 
also come round to this view in a recent 


1. Wafadar Khan v. Queen-Empress, (1894) 21 

Cal 955. 

2. Emperor v. Ikram-ud-Din, (1917) 4 AIR All 
178=89 I 0 381=89 All 848=15 ALJ 205. 

8. Emperor v. Edward William Smither, (1903) 
26 Mad 1=2 Weir 521. 

4. Topan Das v. Emperor, (1925) 12 A I R Sind 
116=81 I 0 249=25 CrLJ 761. 

5. Ramprasad v. Emperor, (1926) 13 A I R Nag 
68=88 I 0 178=26 CrLJ 1090. 

6. Ramchandra v. Emperor, (1933) 20 AIR Bom 
168=1938 Or O 465=148 I 0 658= 35 Or L J 
747=35 Bom LR 174. 


it is necessary to decide this point as after 
ascertaining from counsel what evidence 
Sir Henry Craik was expected to give I am 
very clearly of opinion that that evidence 
would have been quite irrelevant in the 
present proceedings. The mere fact that at 
some previous period of time the appellant 
may actually have been thinking of trying 
to get one of these contracts would raise 
no justifiable inference that on either of the 
relevant dates in this case he had any in- 
tention of doing so. In fact it is clear that 
this is just the type of irrelevant evidence 
which a Judge should not allow to come 
before the jury. I may also further say that 
one or two possibly unguarded remarks by 
counsel for the appellant whilst dealing 
with this point rather suggested that the 
real reason for summoning Sir Henry Craik 
as a defence witness may have been a desire 
to attempt to prejudice the jury by giving 
them the impression that the appellant 

7. Saroj Kumar v. Emperor, (1982) 19 AIR Cal 
474=1932 Cr O 464 = 139 I C 873=83 CrL J 
854=69 Cal 1861=55 CLJ 489. 
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enjoyed the support and patronage of so 
distinguished and important a personage. 

I now come to the main point in the case 
and that is whether having found that 
there is in fact a misdirection I should or 
should not 3et aside the verdicts given by 
the jury. For this purpose I have been 
through the evidence. It is clear that in 
coming to the verdicts to which they did 
come the jury must have accepted as true 
the version of the transactions given by 
Lala Sita Ram, the complainant, and reject- 
ed those given by the appellant and his 
wife, who was a co-accused. (After discus- 
sing evidence his Lordship proceeded.) The 
Crown counsel’s contention is that the tone 
of Ex. P-A and the language of the second 
paragraph of Ex. P-G showed clearly that 
the appellant had already formed the inten- 
tion of cheating Sita Ram on this relevant 
date. Ex. P-A is possibly not very strong 
by itself, but Ex. P-G is important. The 
middle paragraph of this letter to the Secre- 
tary of the Railway Board states that 
certain members of the Railway Board had 
already promised to help the writer to get 
this contract. The evidence on the subse- 
quent transactions leaves no real doubt that 
this statement was in fact false and the 
question arises how Mathews could send 
such a letter to the Railway Board knowing 
that it would immediately be seen to con- 
tain a completely false statement. One 
answer to this might be that he had had no 
intention of sending or actually posting 
this letter but was forced to do so by the 
fact that Sita Ram insisted to accompany 
him to the post office. Having posted it he 
made an effort, which proved successful, to 
get it back intact. However this may be, 
the question still remains whether if the 
jury had had it clearly put to them that with 
regard to the first charge they had to find 
that the representations were at that time 
false, they might or might not have drawn 
the inferences which are suggested by this 
evidence. I think that it must be conceded 
that, although I myself see no real doubt 
on this point, it is impossible to say that 
the jury might not have felt some such 
doubt. With regard to the second and third 
charges, however, the matter is very clear. 
Here there is a mass of evidence which, if 
the jury believed it and it is clear from 
their verdicts that they did believe it, they 
could not have failed without being com- 
pletely perverse or completely foolish, .to 
hold that on 5th October at any rate the 
representations were definitely false to the 


knowledge of the appellant and that the 
document Ex. P-IJ was used by him at . a 
time when he knew perfectly well that it 
was a forged document. The result there- 
fore will be seen to be that with regard to 
the verdict on the first charge, it cannot be 
stated with absolute certainty that if there 
had not been this misdirection, the jury 
must have come to the same conclusion. 
With regard to the second and third charges 
it is clear that notwithstanding the mis- 
direction the verdict of the jury cannot be 
held to be erroneous and that they must 
have come to the same verdict if they had 
been directed as they should have been. 

Counsel for the appellant has argued that 
on such a finding I should set aside the 
whole trial and set aside all three verdicts 
and send the whole case back for retrial. 
This view, however, I am not prepared to 
accept as it does not seem to be supported 
either by the language of the statute or by 
the authorities. My decision therefore in 
this appeal is that for the reasons given I 
set aside the verdict and the conviction and 
the sentence on the first charge, but up- 
hold the verdicts with the consequent con- 
victions on the second and third charges. 
With regard to the first charge in view of 
the fact that the sentences were concur- 
rent I do not consider it necessary to direct 
that there shall be a fresh trial. The of- 
fences committed were certainly serious, 
but I think that a total period of one year’s 
imprisonment would meet the ends of jus- 
tice and therefore I reduce the sentence on 
the third charge to one year’s rigorous im- 
prisonment. The concurrent sentence on 
the second charge is maintained. The ap- 
pellant will surrender to his bail. 

G.N./r.k. Order accordingly. 
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Young C. J. and Tek Chand J. 

Beopar Sahayak Bank Ltd., Meerut — 

Defendant — Appellant, 
v. 

Mt. Killo, Plaintiff and another , 

Defendant — Respondents. 

First Appeal No. 434 of 1938, Decided 
on 23rd November 1939, from decree of 
Addl. Sub-Judge, First Class, Ferozepore, 
D/- 1st September 1938. 

(a) Hindu Law — Joint family business— Busi- 
ness carried on by member in partnership with 
stranger is not presumed to be joint family 
business. 

Under Hindu law there is no presumption that 
a business carried on by a member of a joint family 
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in partnership with a stranger is joint family busi- 
ness. The presumption of Hindu law that where 
a nucleus' is proved all properties standing in the 
name of its members, were acquired out of the 
family funds and belong to the family, cannot be 
extended to cases of partnership with strangers : 
AIR 1929 All 536 ; 27 Bom 157 and AIR 1918 
Mad 37 , Bel. on. [P 92 C 1] 

^ (b) Hindu Law — Maintenance — Mother’s 
eright of maintenance has priority over personal 
debts of her sons. 

Mother has got a right of maintenance over the 
joint family property and it must have priority 
over the personal debts of her sons and step-sons. 

[P 92 C 2] 

Durga Das Jain and Balmokand Gupta — 

for Appellant. 

Shamair Chand and Parkash Chand Jain 
— for Respondent ( Plaintiff ). 

Young C. J. — In execution of a money 
decree obtained by the Beopar Sahayak 
Bank Ltd., Meerut (defendant 1) against 
Bup Chand (defendant 2), bungalow No. 105, 
situate in Ferozepur Cantonment, was at- 
tached. Mt. Khillo (plaintiff), step-mother 
.of the judgment-debtor objected, alleging 
that the bungalow was her exclusive pro- 
perty and that Bup Chand had no interest 
in it. The execution Court dismissed the 
objection. Mt. Khillo then instituted the 
present suit, under O. 21, B. 63, Civil P. C., 
-against the Bank and Bup Cband, for a 
declaration that the bungalow was owned 
and possessed by her for her lifetime and 
was not liable to attachment and sale in 
execution of the aforesaid decree. She 
based her claim on two alternative grounds. 
Firstly, she alleged that in 1919 arbitrators 
were appointed to partition the family pro- 
perty between her sons and step-sons, Hira 
Lai, Bup Chand, Phool Chand, Lakshmi 
Chand, Mehr Chand and Dip Chand, sons 
of Chiranji Lai ; and in the award, this 
bungalow was allotted to her for her life- 
time, in lieu of maintenance, and it was 
directed that after her death it would de- 
volve on her sons in equal shares, subject 
to the condition that Bup Chand could 
become its exclusive owner on payment 
of Bs. 30,000 for distribution among the 
various sons of Chiranji Lai. She main- 
tained that the award had been given effect 
to and that she was the owner of the bun- 
galow for her life. In the alternative, she 
claimed that under Hindu law she was 
entitled to maintenance out of the family 
estate, and there being no other joint pro- 
perty nQw in existence, there was a charge 
for her maintenance on the bungalow, and 
that this charge had priority over the debt 
In question, which had been raised by Bup 


Chand from the Bank for his personal pur- 
poses and not for the benefit of the joint 
family. 

The Bank traversed these allegations and 
averred that there had been no partition in 
1919, nor had the bungalow been allotted 
to the plaintiff and that the loan had been 
raised by Bup Chand for the benefit of the 
joint Hindu family and therefore it had 
precedence over the plaintiff’s right of main- 
tenance. At the trial, the plaintiff attempted 
to prove the partition of 1919 by producing 
a copy of an award, alleged to have been 
delivered by the arbitrators on 19th Sep- 
tember 1919. The original award was stated 
to have been lost. The copy showed how- 
ever that the original award had not been 
registered and proper stamp duty had not 
been paid on it. The learned Judge there- 
fore held that the copy was inadmissible in 
evidence, and that oral evidence could not 
be led to prove its terms. He accordingly 
rejected the plaintiff’s claim based on the 
alleged partition. 

On the alternative claim, he found that 
the Bank had failed to prove that the debt 
in question had been raised by Bup Chand 
for the benefit of the family and therefore 
the plaintiff had a charge for her mainten- 
ance on the bungalow. He held that having 
regard to the status of the family, Bs. 100 
per mensem would be the proper mainten- 
ance payable'to the plaintiff. He therefore 
passed a decree in favour of the plaintiff for 
a declaration that the bungalow carried a 
charge of Bupees 100 per mensem, till the 
plaintiff’s death, on account of her claim 
for maintenance and that it could be sold 
subject to reservation of this charge in exe- 
cution of the decree obtained by defendant 1 
against defendant 2. From this decree the 
Bank has appealed, and the first contention 
raised on its behalf is that it had been 


proved that the loan in question was raised 
by Bup Chand from the Bank for joint 
Hindu family business. It appears that the 
family was in affluent circumstances in the 
lifetime of Chiranji Lai and for some years 
after his death, when it carried on a pros- 
perous business at Ferozepore and Hapur 
in the United Provinces. Chiranji Lai died 
in 1911 and his sons continued to live 
jointly till at least 1919. During this period 
Bup Chand managed the ginning factory and 
other business at Hapur. In 1918, he 
entered into partnership with two strangers, 
Banarsi Das and Nathu Lai, to do business 
in Bombay under the name and style of 


Banarsi Das-Bup Chand. 
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share iD the capital of this firm was Rupees 
10,000 half of which (i. e. Rs. 5000) he 
raised from the defendant Bank on 3rd 
July 1918. 

The Bank contends that Rup Chand 
entered into the partnership on behalf of the 
joint Hindu family. It is common ground 
that if this fact is proved, the Bank’s debt 
and the decree passed thereon would be 
binding upon all the members of the quon- 
dam joint family, including the plaintiff, 
and her right of maintenance would have 
no priority over the decree. If, however, 
Rup Chand had joined the Bombay firm in 
his personal capacity, then the other mem- 
bers of the family, or the joint family pro- 
perty, would not be liable and Mt. Khillo’s 
right of maintenance would take precedence 
over it. The onus to prove that Rup Chand 
entered into the partnership with the stran- 
gers, on behalf of the family, is clearly on 
,the Bank. Under Hindu law, there is no 
presumption that a business carried on by a 
member of a joint family in partnership 
:with a stranger is joint family business. It 
is well- settled that the presumption of 
Hindu law that, where a nucleus is proved, 
all properties standing in the name of its 
members, were acquired out of the family 
funds and belong to the family, cannot be 
iextended to cases of partnership with stran- 
'gers: see Mulla’s Hindu Law, para. 234 (4) 
and 51 All 827, 1 27 Bom 157 2 and 41 Mad 
454. 3 It therefore lay on the Bank to prove 
that the partnership was entered into on 
behalf of the family or that the loan was 
otherwise applied for family purposes. The 
learned Judge has held that the Bank has 
failed to discharge the onus, and after hear- 
ing counsel and examining the record we 
agree with this conclusion. The only evi- 
dence produced by the Bank is that of its 
mukhtar-i-am, Raghbar Dayal (D. W. 2) 
who deposed that at the time when the 
loan was raised Rup Chand told him that 
he was borrowing on behalf of the family 
firm. But the books of the Bank do not sup- 
port this statement. If what this witness is 
now saying is true, there is no reason why 
the account should have been opened in 
Rup Chand’s personal name and not that of 
Chiranji Lal-Rup Chand or the joint family. 

1. Mirzamal Bbagwan Das v. Rameshar, (1929) 

36 A 1 R All 536=118 I C 145=51 All 827 = 

3929 ALJ 641. 

2. Yadilal v. Khushal, (1903) 27 Bom 157 =4 

Bom L R 968. 

3. GaDgayya v. Venkataramiah, (1918) 5 A I R 

Mad 37 = 43 I C 9 = 41 Mad 454=34 MLJ 

271. 


Further, we find that no demand for the 
principal or for interest was ever made by 
the Bank from the other members of the 
family. It is admitted that interest was 
paid by Rup Chand alone. The pronote was 
renewed from time to time and all the 
renewals were by Rup Chand and none 
else. It is also significant that when the 
account was not adjusted, the Bank insti- 
tuted the suit against Rup Chand only : no 
other brother was impleaded as a defen- 
dant, and the decree also was passed against 
him. There is, therefore, nothing to indi- 
cate that the loan had been raised for the 
benefit of the family. 

The most valuable piece of evidence 
relating to this point would be the books of 
the joint family at Ferozepore and Hapur for 
the year 1918. Rup Chand stated that these 
books were with his elder brother Hira Lai. 
Hira Lai, when examined as a witness for 
the plaintiff, admitted that he had those 
books. But the Bank did not ask him to 
produce them. Nor was any effort made to 
get the books of the Bombay firm Banarsi 
Das-Rup Chand, from the heirs of Banarsi 
Das, in whose possession they were stated 
to be. In these circumstances, the Bank 
cannot be held to have discharged the onus 
of proving that the loan in question had 
been raised by Rup Chand on behalf, or for 
the benefit, of the joint Hindu family, or 
that the share in the Bombay business was 
ever regarded as an asset of all the brothers. 
This being so, there can be no doubt that 
the plaintiff ha9 got a right of maintenance 
over whatever is now left of the joint pro- 
perty and that it must have priority over the 
personal debts of her sons or step-sons. The 
bungalow in question, therefore, cannot be 
sold in execution of the decree obtained by 
the Bank against Rup Chand, without reser- 
vation of her rights. The next question for 
consideration is what is the proper amount 
of maintenance for which Mt. Khillo has a 
charge on the bungalow. The learned Judge 
has fixed it at Rs. 100 per mensem. But 
after considering the evidence produced by 
the parties, and having regard to the cir- 
cumstances of the family, we think that this 
is excessive. In our opinion Rs. 50 per 
mensem is the proper charge for her main- 
tenance. We therefore reduce the amount 
to Rs. 50 per mensem. We, accordingly, 
accept this appeal in part and, in lieu of the 
decree of the lower Court, grant the plain- 
tiff a declaration that she has got a charge 
of Rs. 50 per mensem for her maintenance 
on bungalow No. 105 at Ferozepore Canton- 
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ment, and that it shall be sold in execution 
of the decree obtained by the Bank against 
Rup Chand, subject to this charge. Having 
regard to all the circumstances, we leave 
the parties to bear their own costs in both 
Courts. 

D.s./r.K. Appeal partly allowed. 
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Ram Lall J. 

H. S. Ratra — Accused — Petitioner. 

v. 

Ganesh Dass — Complainant — 

Respondent. 

Criminal Revn. No. 883 of 1939, Deci- 
ded on 12th October 1939; Case reported 
by Sess. Judge, Amritsar, D/- 5th June 
1939. 

Penal Code (1860), S. 415 — Deception is one 
element of cheating — There is no cheating un* 
les* deception induces person deceived to part 
with any property or to do or omit to do any- 
thing that he would not do or omit to do but for 
such deception — Issue of post-dated cheque with 
knowledge that drawer had no funds in Bank 
held did not amount to cheating — It is purely 
civil wrong. 

Deceptiou is only one element of the offence of 
cheating and not the only element. There can be 
no cheating unless by reason of the deception the 
person deceived is induced to part with any pro- 
perty or to do or to omit to do anything which he 
would not do or omit to do but for the deception. 

[P 94 C 2] 

Therefore the giving of a post dated cheque in 
lieu of money due with the knowledge that the 
drawer had no fuuds in the Bank does not amount 
to an offence of cheating in the absence of evidence 
to show that the person to whom the cheque was 
issued parted with any property or that he did or 
omitted to do anything which he would not have 
done or omitted to do if he had known that the 
cheque would be dishonoured. The wrong done in 
such a case being purely of a civil nature the 
remedy lies in Oivil Court : A I R 1938 Mad 129, 
Bel. on. [P 94 C 2 ; P 95 C 1] 

Qabul Chand — for Petitioner. 

Mohammad Monir, Assistant Advocate- 
General — for Respondent. 

Faots. — The complainant Ganesh Dass 
bought a motor lorry from the accused, 
Mr. R. S. Ratra which was admittedly re- 
turned. It appears that the complainant 
had paid some money in advance to the 
accused and disputes arose as to the com- 
plainant’s right to take back the amount so 
paid in advance after the lorry had been 
returned. According to the complainant he 
had paid Rs. 560 on different dates and the 
accused promised to return this whole 
amount in instalments and issued a cheque 
for Rs. 100 on the Punjab National Bank 
in payment of the first instalment. As the 
cheque was dishonoured by the Bank the 
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complainant lodged a complaint of cheating 
against the accused, who brought a cross 
complaint of theft against the complainant 
for removing certain parts of the lorry in 
question. Both the complaints were lodged 
on the same day and the Magistrate has 
framed a charge of cheating under S. 4 20, 
against Mr. Ratra and has charged 
Ganesh Dass with committing criminal 
breach of trust under S. 406, I. P. C. The 
position thus is that on the complaint of a 
person, who is himself charged with com- 
mitting criminal breach of trust for removal 
of lorry parts on the complaint of the 
accused, a charge of cheating has been 
framed against the latter for issuing a false 
cheque in payment of money already re- 
ceived by him. In the present petition we 
are concerned with the complaint of cheat- 
ing only, and for the sake of argument I 
will assume that all the allegations made 
by Ganesh Dass are correct, although Mr. 
Ratra by do means admits them to be so. 

The complaint is divided into five para- 
graphs. Para. 1 states that a sum of Rupees 
560 was due from the accused to the com- 
plainant on account of money paid in 
advance for purchase of the motor lorry. 
Para. 2 recites that out of Rs. 560 the ac- 
cused gave a cheque to the complainant for 
Rs. 100 on 10th November 1938, on the 
Punjab National Bank. In para. 3 it is 
stated that the cheque was dishonoured by 
the Bank as the complainant had no funds 
to his credit. Para. 4 states that the accused 
cheated the complainant by knowingly 
issuing a false cheque in payment of his 
debt. Para. 5 refers to a notice dated 9th 
November 1938 received by the complain- 
ant from the accused in which the accused 
is alleged to have falsely stated that the 
cheque was post-dated. While giving evi- 
dence in Court, the complainant gave details 
of the different amounts which he paid to 
the accused, and he referred to certain 
receipts which had been given to him by 
the accused. It would appear from the com- 
plainant’s evidence that he entered into 
two separate transactions regarding two 
different lorries. The first transaction took 
place on 25th June 1938, but it fell through 
and was replaced by the second transaction 
which is dated 26th August 1938 and 
relates to a different lorry. According to the 
terms of the agreement of sale, the seller 
was to remain owner of the lorry so long 
as the price was not paid in full. There is 
a difference between the parties as to whe- 
ther the complainant himself returned the 
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lorry or the accused seized the lorry and 
brought it back by force. 

Report. — The accused’s case seems to be 
that he gave the cheque for Bs. 100 to the 
accused on the distinct promise that he 
■would replace the missing parts of the lorry 
and that as he failed to do this he stopped 
payment of the cheque. The full nature of 
the dispute between the parties and the 
question whether the accused removed any 
parts of the lorry or not, are the subject- 
matter of the accused’s complaint, and it is 
unnecessary for the purpose of this petition 
to go into that dispute. The accused’s grie- 
vance is that on the allegations contained 
in the complaint and in the evidence of the 
complainant no case of cheating is disclosed 
against him and the Magistrate was not 
justified in framing a charge against him. 
He therefore applies that I should move 
the High Court to quash the charge in the 
exercise of its revisional jurisdiction and to 
discharge him. 

The question is whether the facts alleged 
by the complainant disclose a prima facie 
case of cheating or not. In considering this 
question I feel that I should refrain from 
saying anything regarding the merits of the 
dispute between the parties as this might 
prejudice either of them in the cross case 
or in the present case, if it is allowed to pro- 
ceed or any civil case that might be brought 
later. I would therefore confine myself as 
far as possible to admitted facts. It is com- 
mon ground that the cheque for Bs. 100 
was issued by the accused after the lorry 
had been returned by the complainant and 
according to the complainant the payment 
was made in part refund of the price which 
he had paid in advance. The cheque is 
dated 10th November 1938 and it must 
have been post-dated because reference is 
made to it in the notice dated 9th Novem- 
ber 1938 which the complainant received 
from the accused. The accused’s statement 
is that he wrote the cheque on 2nd Novem- 
ber, and the notice mentions that as the 
removed parts had not been replaced as pro- 
mised, the payment of the cheque had been 
stopped. On the complainant’s own showing 
the cheque was given to him in part pay- 
ment of money already advanced by him 
and not in consideration of anything done 
or which he refrained from doing at the 
time when the cheque was issued. It was 
pointed out in A I B 1938 Mad 129 1 that 

1 Chidambaram Chettiar v.ShanmughamPillai, 

(1938) 25 A I R Mad 129=173 I C 14=39 

Cr L J 261=(1937) 2 M L J 878. 


in the offence of cheating there are two elements— 
deception and dishonest inducement to do or omit 
to do something. Mere dishonesty is not a crimi- 
nal offence. To establish an offence of cheating, 
the complainant would have to show not only that 
he was induced to do or omit to do a certain act 
but that this induced commission or omission on 
his part caused or was likely to cause him some 
harm or damage in body, mind, reputation or 
property, which are presumed to be the four cardi- 
nal assets of humanity. It was held therefore that 
a post-dated cheque in payment of goods already 
received is a mere promise to pay on a future date 
and a broken promise is not a criminal offence, 
though it may amount in certain business relations 
to discreditable behaviour. 

In framing the charge against the ac- • 
cused, the Magistrate seems to have assumed 
that the giving of a cheque in lieu of money 
due with the knowledge that the drawer 
had no funds in Bank amounts to an offence 
of cheating. But this is not a correct view 
of the law. The essence of the offence con- 
sists in fraudulently or dishonestly induc- 
ing the person so deceived to deliver any 
property to any person, or to consent that 
any person shall retain any property, or 
intentionally inducing the person so deceived 
to do or omit to do anything that he would 
not do or omit if he were not so deceived. 

I would assume for the sake of argument 
that as the accused admits that he had no 
funds to his credit in the Bank he intended 
to deceive the complainant by falsely in- 
ducing in him the belief that the cheque 
would be honoured but deception is only 
one element of the offence of cheating and 
not the only element. There can be no 
cheating unless by reason of the deception 
the person deceived is induced to part with 
any property or to do or omit to do any- 
thing that he would not do or omit to do but 
for the deception. In the present case there 
is not a word in the written complaint or in 
his evidence in Court to show that the com- 
plainant parted with any property or that 
he did or omitted to do anything which he 
would not have done or omitted to do if he 
had known that the cheque would be dis- 
honoured. 

The Magistrate does not seem to have 
applied his mind at all to the legal aspect 
of the case. He probably thought it advisa- 
ble to decide the two cases together and it 
seems to me that he framed a charge against 
the accused for no other reason than this 
that he had framed a charge against the 
complainant in the cross case. In my opi- 
nion, on the facts disclosed by the com- 
plainant the wrong done to him is a purely 
civil wrong and no case of cheating is made 
out. The Public Prosecutor agrees in this 
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view and he does not support the charge. 
I therefore submit the record to the High 
Court with the recommendation that the 
charge against the accused be quashed and 
that he should be discharged. The record of 
the cross case is also forwarded as a con- 
nected file. 

Order. — On the facts as narrated in the 
order of reference made by tbe learned Ses- 
sions Judge, Amritsar, it appears to me that 
the dispute is more or less of a civil nature 
and therefore can best be decided by a Civil 
Court. I accordingly accept the recommen- 
dation made by the learned Sessions Judge 
and direct that the petitioner be discharged. 
The learned Assistant to the Advocate- 
General does not object to the above order. 

G.N./r.K. Reference accepted. 


^ A. I. R. 1940 Lahore 95; 

Blacker J. 

Mohammad Sharif — Petitioner. •] * 

v. 

Diwan Singh — Respondent. 

Criminal Revn. No. 1580 of 1939, De- 
cided on 24th January 1940, from order of 
Sess. Judge, Sialkot, D/- 3rd August 1939. 

(a) Criminal P. C. (1898), S.522 (3)— S. 522 
(3) does not give any sort of right of appeal by 
itself against order passed under S. 522. 

Sub-s. (3) of S. 522 only applies to the Court 
which is dealing with the original matter either as 
a Court of appeal, confirmation, reference or revi- 
sion in relation to that matter. It does not give 
any sort of right of appeal by itself against an 
order passed under S. 522 : A I R 1932 Lah 210, 
Bel. on. [P 95 C 2] 

*(b) Criminal P. C. (1898), Ss. 522 (3), 433 
and 438 — Court of reference in S. 522 (3) 
means Court such as is described in S. 433 — 
Court having power to report case under S. 438 
is not Court of reference. 

A Court of reference in sub-s. (3) of S. 522 can 
only be interpreted as meaning a Court which has 
the power to refer and that is only a Court em- 
powered under S. 433, Criminal P. C. Hence, a 
Court which has got power to report a case to the 
High Court for orders is not a Court of reference : 
AIR 1933 Pat 617, Expl. [P 95 C 2 ; P 96 C 1] 

Mohammad Aslam Khan — 

for Petitioner. 

S. L. Puri — for Respondent. 

Order. — This case involves a question of 
law for which no direct authority has been 
cited before me. The learned Magistrate 
heard and decided a criminal case against 
the petitioner for criminal trespass and 
convicted him. He apparently held that the 
trespass was merely of a technical nature, 
as he only sentenced the petitioner to im- 
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prisonment till the rising of the Court and 
a small fine. There was no appeal against 
this order. The learned Magistrate was later 
moved under S. 522, Criminal P. C., to 
restore possession to the complainant in the 
original case. The learned Magistrate re- 
fused to restore possession as he was of 
opinion that the conduct of the complainant 
was not entirely satisfactory and that he 
had deliberately given wrong boundaries in 
his application to the Civil Court and by 
this means had been put in possession of 
the whole baithak to which he was not 
entitled. The learned Magistrate in view of 
this declined to exercise his discretion to 
make an order under S. 522 and left it to 
the complainant to get his rights by appli- 
cation to a Civil Court. As I have said there 
was no appeal to the learned Sessions Judge. 
A revision petition was however put in by 
the complainant for enhancement of sen- 
tence and whilst this was pending another 
petition was put in to the learned Sessions 
Judge to pass the order under S. 522 which 
the learned trial Court had declined to 
pass. The learned Sessions Judge enter- 
tained these petitions. He did not however 
report them for the orders of the High 
Court. He took action himself and passed 
orders granting this application apparently 
believing himself to be entitled to act under 
sub-s. (3) of S. 522, Criminal P. C. He dis- 
missed the other application for enhance- 
ment. 

There is one thing that I am clear about 
in this case and that is that sub-s. (3) of 
S. 522 only applies to the Court which is 
dealing with the original matter either as a 
Court of Appeal, confirmation, reference or 
revision in relation to that matter. It does 
not give any sort of right of appeal by itself 
against an order passed under S. 522. The 
learned counsel for the petitioner has drawn 
my attention to a case reported in A I R 
1932 Lah 210 1 in which the same view was 
held by another Judge of this Court. It is 
clear to me therefore that as far as sub-s. (3) 
of S. 522 is concerned the learned Sessions 
Judge was neither a Court of Appeal nor a 
Court of confirmation nor a Court of revi- 
sion. His power with regard to the revision 
petition before him for enhancement of 
sentence was limited to reporting the matter 
to the High Court and he could not revise 
the order himself. It has been contended 
on behalf of the respondent that he was a 

1, Ghazan v. Bhag Bhari, (1932) 19 A I R Lab 
210=1932 Cr 0 254=135 I C 679=33 CrLJ 
191=33 PLR 481. 
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Court of reference, the argument being that 
S. 438, Criminal P. C., gives him the power 
to refer the case for orders to the High 
iCourt. Reliance has been placed upon a 
judgment reported in 12 Pat 787. 2 There 
is one remark at the end of the judgment 
which might be construed as meaning that 
the Judges took it for granted that a Court 
reporting the case for orders under S. 438 
was a Court with power to act under 
sub-s. (3) of S. 522. The matter however 
does not appear to have been put explicitly 
before the Bench and to have been defi- 
nitely considered by them, as the real 
question which was involved in that case 
was whether a Court which could take 
action under sub-s. (3) of S. 522 had to do 
so within a month of its order or could do 
so at any time without limit. 

It is true that a case reported by a Ses- 
sions Judge under S. 438 is frequently 
loosely described as a reference but when 
it comes to interpreting a statute one can- 
not gain any support from the mere fact 
that a term is habitually loosely used. One 
has to look at the statute itself. Looking at 
the statute itself I find that a Court of 
^reference can only be a Court such as is 
described in S. 433 of the Code where the 
word ‘refer’ is definitely used. No such 
word is used in S. 438 where the word 
‘report’ is used instead. There would have 
been no difficulty in using the word ‘refer’ 
in S. 438 in place of the word ‘report’ had 
it been the intention of the Legislature to 
include a Court acting under S. 438 in the 
category of Courts of reference. It was con- 
tended that the Legislature which amended 
the statute in 1923 by adding sub-s. (3) to 
S. 522 intended to include a Court acting 
under S. 438. If however this was their 
intention they have not carried it out by 
the language which they have used. In my 
opinion a Court of reference in sub-s. (3) of 
S. 522 can only be interpreted as meaning 
a Court which has the power to refer and 
that, as far as I can see from the Code, is 
only a Court empowered under S. 433, 
Criminal P. C. 

The order of the learned Sessions Judge 
therefore appears to me to be without juris- 
diction and I must and do set it aside. It 
was argued before me that I should not set 
it aside as substantial justice has been done. 

I am not however really satisfied that sub- 
stantial justice would be done by the learned 

2. Fida Hussain v. Sarfaraz Hussain, (1933) 20 
A I R Pat 617=1933 Cr 0 1366=145 I 0 327 
=34 Or L J 940=12 Pat 787=14 PLT 696. 


Sessions Judge’s order. The learned Magis- 
trate had a discretion to pass an order 
under S. 522 or not and if he was of opin- 
ion, and he was the best judge of this, that 
the complainant had not come into Court 
with clean hands and had himself been 
guilty of some malpractice in his proceed- 
ings with relation to the case, I think that 
the order which he passed refusing to take 
action under S. 522 was not unjustified. As 
a result therefore I set aside the order of 
the learned Sessions Judge in this case and 
restore the original order of the learned 
Magistrate. In other words the petition is 
accepted. 

D.S./r.K. Order set aside. 

A. I. R. 1940 Lahore 96 

Addison J. 

Tulsi Ram Narula — Defendant 

Petitioner. 

v. 

Firm Gian Chand-Amar Nath , Plainti ff 
and others. Defendants — 

Respondents. 

Civil Revn. No. 309 of 1939, Decided on 
2nd November 1939, from decree of Addl. 
Judge, Small Cause Court, Amritsar D/- 
14th February 1939. 

Debtor and Creditor— Person becoming joint 
owner of debt by assignment to him of portion 
of debt — Suit by him for portion assigned and 
not for whole is incompetent. 

A suit for a portion of a debt, jointly owned by 
various persons is incompetent. It makes no 
difference that the plaintiff becomes a joint owner 
of the debt by assignment, and was not originally 
a joint owner. [P 96 0 2] 

Shamair Chand — for Petitioner. 

D. D. Kapur — for Respondent 

( Plaintiff ). 

Order. — Here a part of a debt was as- 
signed and the assignee has sued for the part 
assigned to him and not for the whole debt. 
Nor have the assignees of other portions of 
the debt joined. His suit has been decreed. 

It seems to me that this is a suit for a 
portion of a debt, jointly owned by various 
persons. Such a suit must be held to be 
incompetent. It makes no difference that the 
plaintiff became a joint owner of the debt 
by assignment, and was not originally a 
joint owner. Such a distinction is obviously 
superficial. For the reasons given I accept 
the petition and dismiss the suit, leaving 
parties to bear their own costs throughout. 

D.S./r.K. Petition accepted. 
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Bhide J. 

Lyallpur Bank Ltd. in liquidation 
through Punjab Co-operative Bank , 
Anarkali, Lahore — Decree-holder 

Appellant. 



J ai Gopal — Judgment -debtor — 

Respondent. 

Execution First Appeals Nos. 15 and 127 
of 1939, Decided on 28th November 1939, 
from order of Senior Sub-Judge, Lyallpur, 
D/- 1st November 1938. 

(a) Execution — Decree passed by District 
■Judge, Dera Ismail Khan — On passing of Fron- 
tier Courts Regulation, Court of District Judge 

becoming Court of Senior Subordinate Judge 

Application for execution based on transfer 
certibcate granted by District Judge (new style) 
held incompetent. 

A decree was passed by the Court of the District 
Judge Dera Ismail Khan. After the passing of the 
decree the Frontier Courts Regulation came into 
force and the Court of the District Judge became 
the Court of the Senior Sub- Judge. Later on, the 
decree-holder applied to the District Judge (new 
style) for transfer of certificate for execution of the 
decree. The District Judge issued the certificate 
and on the basis thereof an execution application 
was presented : 

Held that the transfer certificate was issued by 
a Court which was not the representative of the 
Court which originally passed the decree. Hence, 
the application for execution was not competent as 
the transfer certificate had not been granted by the 
proper Court. [p 98 c 2 ] 

(b) Companies Act (1913), S. 152— It is not 
obligatory that reference to arbitration should 
be made under Arbitration Act. 

It is not obligatory that any references to arbi- 
tration to which a limited company is a party 
should be made under the Arbitration Act : A I R 
1936 Lah 721 (F B), Foil.; AIR 1933 Pesh 66 
and A I R 1934 Pesh 107, Not Foil. (P 98 C 1] 

R. L. Chawla — for Appellant. 

Acbhru Ram and N. L. Salooja — 

for Respondent. 

Judgment. — Execution First Appeals 
Nos. 15 and 127 of 1939 may be disposed 
of together a9 the points for decision and 
the material facts are the same in both the 
appeals. The material facts are these. On 
the basis of an award obtained without the 
intervention of the Court the Lyallpur 
Bank Ltd., obtained a decree from the 
Court of the District Judge, Dera Ismail 
Khan, for a sum of Rs. 11,000 on 2nd 
October 1928. After the passing of the 
decree, the Frontier Courts Regulation came 
into force and the Court of the District 
Judge became the Court of the Senior Sub- 
ordinate Judge. The decree- holder applied 

for execution of the decree to the Court 
1940 L/18 & 14 
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of the Senior Subordinate Judge on 1st 
October 1931. This application was even- 
tually dismissed as unsatisfied on 11th 
January 1932. Later on the decree- holder 
applied to the District Judge (new style) on 
5th December 1934 for transfer of certi- 
ficate for execution of the decree. The 
certificate was granted and an application 
was made for execution on the basis of the 
certificate to the Senior Subordinate Judge, 
Lyallpur, but the learned Judge of that 
Court held that the decree could not be 
transmitted to that Court direotly but 
should have been transmitted through the 
District Judge of Lyallpur. The decree- 
holder then applied to the Court of the 
Senior Subordinate Judge, Dera Ismail 
Khan, for issue of a fresh certificate. The 
Senior Subordinate Judge held that he had 
no jurisdiction to grant the certificate but 
directed the decree- holder to apply to the 
District Judge, Dera Ismail Khan. There- 
after the District Judge, Dera Ismail Khan, 
issued a transfer certificate on 28th Janu- 
ary 1938 and on the basis thereof an exe- 

was presented to the 

Senior Subordinate Judge, Lyallpur, on 26th 
March 1938. A preliminary objection was 
raised that the application was not com- 
petent as the transfer certificate had not 
been granted by the proper Court and 
secondly that the application was barred 
by time. Similar proceedings were taken 
on transfer certificate in the Court of the 
Senior Subordinate Judge, Jhang, and a 
question of limitation was raised in that 
case also. Both the Courts have decided 
tnat the applications for execution were 
not competent as the transfer certificates 
were not granted by the proper Court and 
were also barred by time. From this decision 
the present appeals have been preferred. 

The sole point for decision in these ap- 
peals therefore is whether the Courts below 
were right in holding that the applications 
for execution were not maintainable. As 
stated above the decree was originally passed 
by the District Judge, Dera Ismail Khan, 
but owing to the coming into force of the 
Frontier Courts Regulations the Court of 
the Senior Subordinate J udge at Dera Ismail 
Khan now corresponds to the Court of the 
District Judge who passed the decree which 
is sought to be executed. The present ap- 
plications for execution are based on transfer 
certificates granted by the District Judge, 
Dera Ismail Khan. The Court of the Dis- 
trict Judge, Dera Ismail Khan, corresponds 
to the Court of the old Divisional Judge 
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and it seems therefore clear that the trans- 
fer certificate was issued by a Court which 
was Dot the representative of the Court 
which originally passed the decree. 

The learned counsel for the appellant has 
contended that the decree was originally 
passed on the basis of an award given with- 
out the intervention of the Court but that 
as one of the parties to the arbitration was 
a limited company, namely Lyallpur Bank 
Ltd., the arbitration must be taken to have 
been under the Arbitration Act according 
to the view taken by the Judicial Commis- 
sioners of the North Western Frontier Pro- 
vinces in A I R 1933 Pesh 66, 1 AIR 1934 
Pe6h 107 2 and certain other rulings. It was 
stated that directions had beeD issued by 
the Judicial Commissioners that decrees 
passed in cases of this kind although they 
were originally passed by the District Judge 
(old style) should be considered to have been 
passed by the Divisional Judge (old style) 
and therefore applications for execution of 
such decrees should now be made to the 
District Judge (new style). It was urged 
that applications for execution were made 
to the District Judge (new style) Dera Ismail 
Khan in 1934 and onwards on account of 
the instructions issued by the Judicial Com- 
missioners. The learned counsel for the 
appellants was however unable to produce 
aDy copy of such instructions although he 
was given an adjournment specially for the 
production of any records that he wished to 
summon for the purpose. 

The Judicial Commissioners of the North 
Western Frontier Province have no doubt 
taken the view that any references to arbi- 
tration to which a limited company is a 
party should be under the Arbitration Act. 
This view is opposed to that taken by a Full 
Bench of this Court in A I R 1936 Lah 721, 3 
but apart from that it seems to me to be 
clear that the decree in this case was passed 
— rightly or wrongly — by the Court of the 
District Judge (old style) Dera Ismail Khan 
and no matter what view of the law is taken 
by the Judicial Commissioners’ Court as re- 
gards the jurisdiction of the District Judge 
or the Senior Subordinate Judge to pass a 
decree in case of this kind, the fact remains 
that the Court which passed the decree in 
the present instance was the Court of the 

1. Punjab National Bank v. Kewal Krishan, 

(1933) 20 A I R Pesh 66=143 I C 435. 

2. Kewal Krishan v. Punjab National Bank Ltd.. 

(1934) 21 AIR Pesh 107=151 I C 860. 

3. Balmukand v. Punjab National Bank Ltd., 

Ambala, (1936) 23 A I R Lah 721 = 164 I C 

393=17 Lah 722=39 P L R 35 (F B). 


A. I. R, 

District Judge, Dera Ismail Khan. Even if 
a mistake was made by that Court in pass- 
ing a decree the decree cannot, in my opi- 
nion, be dow taken to have been passed by 
the Divisional Judge (old style) which Court 
corresponds to that of the District Judge 
(new style). It follows that the applications 
for a transfer certificate for execution of the 
decree, which were made to the District 
Judge (new style) Dera Ismail Khan from 
1934 onwards were not made to the proper 
Court. The applications must therefore fail 
on this ground. 

Secondly, the applications will fail on the 
ground of limitation if the Court of the 
District Judge (new style) is held to be the 
proper Court to grant a transfer certificate. 
The first application for execution which 
was made to the Court of the Senior Sub- 
ordinate Judge, Dera Ismail KbaD, was 
dismissed on 11th January 1932. If for the 
sake of argument, it is assumed that the 
Court of the District Judge (new style) was 
the proper Court to grant a transfer certifi- 
cate, theD the first application for execution 
was Dot made to the proper Court and 
would not serve to save limitation. The 
second application was made to the District 
Judge in December 1934, but the decree 
having been passed in 1928, this application 
would obviously be barred by time. The 
learned counsel for the appellants wanted 
the period taken up by the first application 
to be excluded under S. 14, Limitation Act. 
But even if this is done, the period to be 
excluded would be only about 15 months. 
The decree having been passed on 2nd 
October 1928, and the first application to 
the District Judge (new style) not having 
been made till December 1934, the exclu- 
sion of a period of 15 months will not be 
sufficient to save limitation. I dismiss the 
appeals, hut in view of the peculiar circum- 
stances of the case, leave the parties to bear 
their costs. 

D.s./r.K. Appeals dismissed. 
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Tek Chand and Abdul Rashid JJ. 

Abdul Rahman — Defendant 

Appellant. 

v. 

Jhanda Singh , Plaintiff , and others , 

Defendants — Respondents. 

Letters Patent Appeal No. 24 of 1939, 
Decided on 6th July 1939, from judgment 
of Blacker J., Reported in A I R 1939> 
Lahore 173. 
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Registration Act (1908), S. 17 (1) (b) — Dif- 
ferent mortgage deeds between same parties 
each relating to separate plot of land and secur- 
ing amount below Rs. 100— Each deed contain- 
ing concluding clause that mortgagor would 
redeem bis land when he would pay up entire 
money on other mortgage deeds — Clause held 
did not turn each deed into one requiring regis- 
tration. 

There is nothing illegal in the parties splitting, 
what is apparently one mortgage transaction of 
more than Rs. 100, into several mortgages of even 
date, each for a sum of less than Rs. 100. In such 
a case, the charge on the particular plot dealt with 
in each instrument is below Rs. 100 and therefore 
none of them requires registration under S. 17 : 
29 All 50, Rel. on. [P 100 C 1] 

A person executed at one and the same time 
fourteen different mortgage deeds relating to four- 
teen separate plots of land. None of these deeds was 
registered. The plot mortgaged by each deed was 
described in detail in it, and the amount secured 
on it was below Rs. 100. The concluding clause of 
each deed was in the following terms : “When I, 
the mortgagor, will pay up the entire money 
secured on the other thirteen mortgage deeds, 
which have been executed today, in the month of 
Jeth to the mortgagee I would get my land re- 
deemed from the mortgagee aDd I would not put 
forward any objection in that behalf.” 

Held that the clause in question did not make 
each deed, by itself, an instrument creating aright 
of the value of more than Rs. 100 to, or in, immov- 
able property, but that it merely laid down a 
collateral agreement as to the date when the right 
of redemption in each mortgage was to be exer- 
cised. This did not amount to a “consolidation” 
of the fourteen transactions into one transaction. 
Snch a result could follow only if the agreement 
between the parties was express and unequivocal. 
Hence, the deeds in question, though unregistered, 
were admissible in evidence. [P 100 0 1, 2] 

Shiv Parkash Mehra for Dr. Mohammad 
Alam — for Appellant. 

Jagan Nath Aggarwal — for Respondents. 

Tek Chand J. — This is an appeal under 
Cl. 10 of the Letters Patent from the judg- 
ment of Blacker J. dated 7th December 
1938, reversing the decree of the District 
Judge, Hoshiarpur, and restoring that of 
the Court of first instance. The facts are 
few and simple. On 21st June 1929 the 
defendant-appellant executed fourteen dif- 
ferent mortgage deeds in favour of the 
plaintiff. respondent relating to fourteen 
separate plots of land. None of these deeds 
was registered. The plot mortgaged by each 
deed was described in detail in it, and the 
amount secured on it was stated to be Rs. 
99-14 0 in thirteen deeds, and Rs. 72 in the 
fourteenth. The concluding clause of each 
deed was in the following terms : 

When I, the mortgagor, will pay up the entire 
aaoney secured on the other thirteen mortgage- 
deeds, which have been executed today, in the 
month of Jeth to the mortgagee, I would get my 
land redeemed from the mortgagee and I would not 
put forward any objection in that behalf. 


On 6th April 1936, the mortgagee insti- 
tuted a suit against the mortgagor for pos- 
session of the land comprised in these 
fourteen deeds. The defendant raised several 
defences, of which the only one material 
for the purposes of this appeal is that there 
was really only one mortgage transaction, 
which had been split up into fourteen ap- 
parently different transactions, written on 
fourteen separate pieces of paper, with a 
view to evade the law of registration. It 
was urged that the transaction, taken as a 
whole, was one, which created rights in 
immovable property, over Rs. 100 in value, 
and consequently, none of these deeds (they 
being unregistered) could bo received in 
evidence. The trial Judge held that each 
mortgage deed created a charge for a sum 
below Rs. 100 on the particular plot of land 
mentioned in it and, as such, it did not 
require registration. He further held that 
the clause above referred to merely fixed 
the time for redemption and did not, in any 
way, limit the rights of the parties with 
regard to the properties other than the one 
mentioned in the particular deed and, con- 
sequently, it did not require registration. 
As he had found for the plaintiff on all 
other points, he granted him a decree for 
possession of the land. 

On appeal, the learned District Judge 
took the contrary view. He held that the 
effect of the clause above-mentioned was 
to consolidate all the transactions into 
one,” by which the “mortgagee had secured 
to himself the right to get the entire mort- 
gage money charged on each plot.” He 
expressed the opinion that the fourteen 
instruments, though apparently separate, 
were inter-connected with each other and 
really formed part of one and the same 
transaction the amount secured by which 
was considerably over Rs. 100. For this 
reason, each of the deeds required compul- 
sory registration and, being unregistered, 
none of them was admissible in evidence. 
He accordingly, accepted the defendant’s 
appeal and dismissed the suit with costs in 
both Courts. From this decree, the plain- 
tiff (mortgagee) preferred a second appeal 
to this Court. The learned Judge, in Single 
Bench, disagreeing with the District Judge, 
has held that the clause in question did not 
make each deed, by itself, an instrument 
creating a right of the value of more than 
Rs. 100 to, or in, immovable property, but 
that it merely laid down a collateral agree- 
ment as to the date when the right of 
redemption in each mortgage was to be 
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exercised. Following the well-settled rule of 
interpretation of statutes, that all restric- 
tive enactments, like the Registration Act, 
should be strictly construed and that the 
benefit given to the person who claims that 
he is not bound by it, the learned Judge 
has held that the documents in question 
did not require registration. He has accord- 
ingly accepted the plaintiff’s appeal and 
restored the judgment of the trial Court, 
decreeing the suit. He has however granted 
a certificate to the defendant for an appeal 
under Cl. 10 of the Letters Patent. 

The question has been argued at con- 
siderable length before us and after careful 
consideration, we are of the opinion that 
the view taken by the learned Judge is 
correct. Counsel for the parties have cited 
several rulings before us, but it is not 
necessary to discuss them here. In a matter 
like this, it is not possible to lay down any 
hard and fast rule, which will govern all 
cases. In each case, the decision will depend 
upon the instrument embodying the terms 
of the particular transaction. In this case, 
it is true that all the deeds were executed 
at one and the same time, that the scribe 
and the attesting witnesses were the same, 
and that the phraseology of the various 
deeds is similar. But the property dealt 
with by each deed was separate and the 
charge created by it on the plot concerned 
was less than Rs. 100. It is settled law 
that there is nothing illegal in the parties 
splitting what is apparently one mortgage 
transaction of more than Rs. 100 into 
several mortgages of even date, each for a 
sum of less than Rs. 100: see inter alia 29 
All 50. 1 In such a case, the charge on the 
particular plot dealt with in each instru- 
ment is below Rs. 100 and therefore none 
of them requires registration under S. 17. 
This is conceded by the learned counsel for 
the appellant. The sole question for con- 
sideration is whether the inclusion of the 
last clause in the various deeds, executed 
by the mortgagor, makes any difference. It 
is clear from the terms of this clause that 
no additional charge was created on the plot 
mentioned in a particular deed, and each 
plot was, and continues to be, liable to be 
redeemed on payment of the amount secured 
on it, which is below Rs. 100 in every case. 
The clause, as rightly pointed out by the 
learned Judge in Single Bench, merely con- 
tains a collateral agreement as to the date 
when the right of redemption in each case 

1. Ramji Mai v. Ohotte Lai, (1906) 29 All 50=8 
ALJ 601=1906 AWN 281. 


is to be exercised. This by no means 
amounts to a “consolidation” of the fourteen 
transactions into one transaction, as errone- 
ously supposed by the learned District 
Judge. Such a result can follow only if the 
agreement between the parties is express 
and unequivocal : see 1 Lah 105 2 at p. 107 ; 
cf . also S. 61, T. P. Act. We cannot find 
in the clause in question any words which 
expressly, or by necessary implication, lead 
to this conclusion. In our opinion, the deeds 
in question, though unregistered, are ad- 
missible in evidence and the suit has been 
rightly decreed. The appeal fails, and is 
dismissed with costs. 

d.s./r.k. Appeal dismissed . 

2. Jiwan Das v. Tharaj, (1920) 7 A I R Lah 387 
=55 I C 509=1 Lah 105=14 P L R 1920. 
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Tek Chand and Dalip Singh JJ. 

Mt. Nazir-ul-Nisa and others — 

Plaintiffs — Appellants, 
v. 

Mohammad Ishaq — Defendant — 

Respondent. 

First Appeal No. 290 of 1938, Decided 
on 15th June 1939, from decree of Sub- 
Judge, First Class, Delhi, D/- 28th June 
1938. 

(a) Landlord and Tenant — Attachment of pri- 

vate property of inhabitants of Delhi and its 
neighbourhood in 1857 and 1858 and its subse- 
quent release — Nature of effect explained 

Government had become full ownerof attached 
property and could create tenancy on it — Ten- 
ancy in respect of this site held to be permanent 
and created by proclamation of 29th September 
1858. 

The “attachment” of the private property of 
the inhabitants of Delhi and its neighbourhood in 
1857 and 1858 was nothing less than appropria- 
tion by the (British) Government who became the 
de jure as well as de facto owner thereof and the 
subsequent restoration of the seized property to the 
original owners was a re-grant to them on certain 
conditions, and conferred a new title on them. 
The Government therefore had full power to create 
a tenancy of whatever nature on it : Case law 
referred. [P 102 C 2] 

The grant of tenancy in respect of this site was 
created under the proclamation of 29th Septem- 
ber 1858 and not under the later proclamation of 
10th February 1859 : Civil Appeal No. 1379 of 
1866 and AIR 1937 Lah 370, Ref. [P 104 0 1] 

(b) Act (Confiscation, etc. for Rebellion) (10 
of 1858), S. 10 — Attachment and confiscation 
of land in Delhi and its neighbourhood was not 
made under S. 10. 

Section 10 extended the provision of the Act 
relating to the ‘ imposition and assessment of fines 
on inhabitants” to “a mohalla or division of a 
city or town.” This Section however did not 
authorize the confiscation of immovable property 
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in any urban area. Hence the attachment or con- 
fiscation of the land in Delhi and its neighbour- 
hood was not and could not have been made under 
this Section. [P 103 C 1] 

(c) Landlord and Tenant — Permanent tenancy 
created by Government in respect of land 
attached by them in 1857 and 1858 in Delhi 
and its neighbourhood — Land subsequently 
released to original owner — Original owner not 
objecting to transfers by tenant on footing that 
tenancy was permanent and continuing to 
receive rent at rate paid in past — He is estop- 
ped from alleging that tenancy is tenancy-at- 
will. 

The Government which had attached properties 
in 1857 and 1858 in Delhi and its neighbourhood 
created permanent tenancy in respect of the at- 
tached land. The attached land was subsequently 
released to the original owner. The original owner 
did not object to the transfers made by the tenant 
on the footing that the tenancy was permanent 
and continued to receive rent at a fixed rate which 
had been paid at that rate for several years in the 
past : 

Held that the original owner was estopped from 
contending that the tenancy was tenancy-at-will. 

[P 104 C 1] 

M. 0. Mahajan and Bhagwat Dyal — 

for Appellants. 

Wahid-ud-Din Ahmad — 

for Respondent, 

Tek Chand J. — This appeal arises out 
of a suit brought by the plaintiffs against 
the defendant for declaration of title, eject- 
ment and recovery of arrears of rent. It is 
common ground between the parties that 
the plaintiffs are the owners of the site in 
dispute and the defendant owns the super- 
structure of a shop and a bala-khana stand- 
ing on the site. The plaintiffs allege that 
the defendant holds the site as a tenant-at- 
will under them while the defendant claims 
to be a permanent tenant, liable to pay to the 
plaintiffs a fixed ground rent of 6 annas per 
lunar month. Admittedly, the plaintiffs and 
their ancestors had been receiving rent at 
this rate from the defendant and his prede- 
cessors- in-interest continuously from 1860 
to the beginning of 1936 and during this 
period the tenancy has passed by succession 
and transfer to various persons. Early in 
1936 the plaintiffs intimated to the defen- 
dant their intention to terminate the lease 
on the old terms offering to grant a fresh 
lease at a considerably enhanced rental. 
They further stated that if the defendant 
was not willing to avail himself of this 
offer he should vacate the site within a 
specified time. The defendant denied the 
plaintiffs’ right to enhance the rent alleg- 
ing that he was holding the site on a 
permanent tenure at a fixed rent. The plain- 
tiffs then served a notice on the defendant 
to remove the superstructure and restore 


the site to them. On the defendant’s refusal 
to do so, the plaintiffs on 2 1st August 1936 
instituted this suit claiming a decree for 
(1) declaration that they were the owners of 
the site and the defendant was a tenant-at- 
will under them, (2) ejectment of the defen- 
dant from the site by removal of the 
superstructure and (3) recovery of Rupees 
21-10-0 as arrears of rent. 

The defendant admitted that the plain- 
tiffs were the owners of the site, but 
averred that he was holding it under them 
as a permanent tenant and that the plain- 
tiffs were not entitled to eject him or to 
enhance the rent. He admitted his liability 
to pay rent at 6 annas per mensem for some 
months which had been offered to the 
plaintiffs but they had wrongfully refused 
to accept and which he (defendant) offered 
again to pay. The trial Judge found that 
the defendant was a permanent tenant 
under the plaintiffs, that he had not con- 
travened any of the terms of the tenancy 
and was not liable to ejectment. He further 
held that the plaintiffs were, in any case, 
estopped by their acts and conduct from 
claiming that they had a right to eject the 
defendant. He accordingly dismissed the 
suit for declaration and ejectment, but 
granted the plaintiffs a decree for Rs. 19-2-9 
as arrears of rent at the rate admitted by 
the defendant. From this decision the plain- 
tiffs have preferred a first appeal to this 
Court. 'U 

Most of the facts relating to the previous 
history of the site in question are no longer 
in dispute. It is admitted that it was a part 
of a big area of 20 bighas and 14 biswas in 
Jahan Numa (outside the city walls of 
Delhi), which originally belonged to Karim 
Bakhsh and Khuda Bakhsh, ancestors of 
the plaintiffs. The whole of this land, along 
with various other properties in and around 
Delhi, was ‘‘attached” by the British 
Government soon after the Mutiny. Govern- 
ment then established a Military Camp in 
this locality and decided to have a Sadar 
bazar near it. For this purpose the “attach- 
ed” properties were divided into small plots, 
which were granted to various persons, 
who undertook to construct shops at their 
own expense. The site, now in dispute, was 
taken by one Bakhtawar Singh, and on it 
he built a shop. After several shops had 
been built by the grantees, (including 
Bakhtawar Singh), and when peace and 
order had been restored, Government deci- 
ded to release the “attached” properties to 
those of the original owners, who could 
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establish their innocence” during the 
Mutiny. Karim Bakhsh and Khuda Bakbsh 
applied to the authorities that they were 
innocent, and after a lengthy enquiry, this 
land, 20 highas and 14 biswas in area, was 
“released” to them in June I860, and the 
persons who had constructed the shops on 
this land were directed to pay in future the 
rent to Karim Bakhsh and Khuda Bakhsh. 
Bakhtawar Singh accordingly continued in 
possession of the shop during his lifetime. 
On his death, the shop was inherited by 
bis son Umrao Singh ; and on Umrao Singh’s 
death it devolved on his son Lai Chand. 
On 2nd March 1885, Lai Chand sold it to 
Mohammad Ismail by a registered sale deed 
(Ex. D-7) ; and several years later, when 
Mohammad Ismail died, it was inherited by 
his son Mohammad Usman. Mohammad 
Usman then moitgaged it to Dr. Ram Par- 
shad by a registered deed, describing himself 
as a permanent tenant under the plaintiffs 
paying a fixed monthly rent of 6 annas. As 
the mortgage money was not paid within 
the stipulated time, Dr. Ram Parshad insti- 
tuted a suit against Mohammad Usman for 
sale of the shop and obtained a decree. Before 
the auction sale however Mohammad Usman 
by a sale deed executed and registered on 
27th August 1931 (Ex. D-14), sold the 
equity of redemption to Dr. Ram Parshad, 
who thus became the full owner of the shop. 
Subsequently, on 22nd November 1931, 
Dr. Ram Par shad sold the shop to Moham- 
mad Ishaq, defendant, for Rs. 3300 by a 
registered deed (Ex. D-4). In this deed also 
it was stated that the shop had been con- 
structed on a site belonging to the plaintiffs 
which the vendor held on a permanent 
tenure. After the purchase, Mohammad 
Ishaq rebuilt the shop and the bala khana 
and let it to a tenant at a monthly rental 
of Rs. 26. 

All these facts have been duly proved on 
the record and their correctness has not 
been disputed before us by the learned 
counsel for the appellants. It is also conce- 
ded by him that there is no proof of any 
objection having been raised by the plain- 
tiffs, or their predecessors. in-interest to any 
of these transfers or successions ; on the 
other hand, it appears that they had con- 
tinued to receive rent at the fixed rate of 
6 annas per mensem from the successors of 
the original tenant or their transferees. He 
however contends that it has not been 
established that the tenancy was permanent 
at its inception, or that the plaintiffs or 
their ancestors ever led Bakhtawar Singh 


or his successors or transferees to believe 
that it was so. In support of this contention 
he raised a three-fold argument before us: 
(1) that the “attachment” by the British 
Government of the property of Karim 
Bakhsh and Khuda Bakhsh in 1858 did not 
amount to confiscation” and therefore 
Government did not become its owner and 
it had no legal right to create a permanent 
tenancy over it; (2) that the tenancy in 
favour of Bakhtawar Singh was not created 
under the proclamation of 29th September 
1858 (Ex. D-2, printed at p. 114 of the 
paper- book), but it was under a later pro- 
clamation, issued on 10th February 1859 
(Ex. P-8, printed at page 80) the terms of 
which show that the tenancy was not per- 
manent ; and (3) that the decision of the 
lower Court holding that, in any case, the 
plaintiffs by their acts and conduct were 
estopped from denying the permanent nature 
of the tenancy, is erroneous. 

After hearing counsel at length and exa- 
mining the record I have no doubt that all 
these arguments are without substance. 
The exact nature and effect of the “attach- 
ment” of the private property of the in- 
habitants of Delhi and its neighbourhood in 
1857 and 1858 and its subsequent “release” 
has been the subject of consideration by | 
Courts on numerous occasions since 1866 
and it has been uniformly held that the 
attachment” was “nothing less than appro- 
priation by the (British) Government who 
became the de jure as well as de facto owner 
thereof,” and that the subsequent restora- 
tion of the seized property to the original 
owners was a re-grant to them on certain 
conditions, and conferred a new title on 
them. Reference may in this connexion be 
made to 6 P R 1867, 1 Civil Appeal No. 1379 
of 1866, 2 12 P R 1874, 3 52 P R 1881, 4 112 
P R 1886 6 and the recent decision of this 
Court (Civil Appeal No. 1283 of 1930= 
AIR 1937 Lah 370, 6 ) in which the ques- 
tion was discussed at length and the previous 
decisions reviewed. It may be stated that 
some of these cases related to plots which 
formed part of the area of 24 bighas and 

1. Secy, of State v. Wagentrieber, (1867) 6 P R 

1867. 

2. Karim Bakhsh v. Shadee Ram, Civil Appeal 

No. 1379 of 1866. 

3. Hakim Saaduddin v. Secy, of State, (1874) 12 

P R 1874. 

4. Rai Bal Kishen v. Jasram, (1881) 52 P R 1881. 

5. Karim Bakhsh v. Balakram, (1886) 112 P R 

1886. 

6. Muhammad Suleman v. Hari Ram, (1937) 24 

AIR Lah 370=176 I C 65=39 P L R 602. 
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14 biswas in Jahan Numa, referred to above, 
of which the site now in dispute is also a 
part, and to those oases the present plain* 
tiffs or their ancestor Karim Bakhsh himself 
was a party. The learned counsel for the 
Appellants frankly admitted that his clients 
have not brought forward any fresh mate- 
rials in this case, nor was he able to urge 
any new argument which might justify a 
different conclusion being reached on this 
point. He merely referred us to Act 10 of 
1858 which, he urged, had not been con- 
sidered in any of the previous cases. A 
reference to that Act shows, however, that 
none of its provisions has any bearing on 
-the “attachment” of Karim Bakhsh’s land 
and the creation of tenancies thereon by 
Government. The Act authorized the “con- 
fiscation of villages, imposition of fines on, 
and forfeiture of certain offices held by 
•inhabitants of villages or members of tribes’* 
who had been “guilty of rebellion” during 
the Mutiny and other crimes connected 
therewith. It did not in terms apply to the 
town of Delhi and to the property situate 
on its outskirts, except that S. 10 extended 
the provision of the Act relating to the “im- 
position and assessment of fines on inhabi- 
tants” to “a mohalla or division of a city or 
town.” This Section, however, did not 
authorize the confiscation of immovable 
property in any urban area. It is, therefore, 
clear that the “attachment” or confiscation 
of the land of Karim Bakhsh in Jahan Numa 
was not, and could not have been, made 
under this Section. Counsel next referred to 
S. 13, but that Section is equally inappli- 
cable. It empowered the Governor- General 
in Council or the Executive Government to 
remit any confiscation made under the Act 
and directed that 

all persons affected by such confiscation were to be 
restored to their rights as if no such confiscation 
had ever taken place. 

In the case before us, however the “con- 
fiscation” had not been made under the Act, 
nor was the “remission” made by the 
Governor-General in Council or the Exe- 
cutive Government. These provisions of the 
Act, therefore, are not relevant. As already 
shown, the seizure by Government of the 
land of the ancestors of the plaintiffs was an 
Act of State” by which Government had 
become absolute owner of the land, and had 
full power to create a tenancy of whatever 
nature on it. The first contention is, there- 
fore, devoid of force and must be rejected. 

The next question is whether the tenancy 
in favour of Bakhta war Singh was created 


under proclamation of 29th September 1858 
(Ex. D-2) as alleged by the defendant and 
found by the lower Court, or under the 
later proclamation of 10th February 1859 
(Ex. P-8) as contended for by the plaintiffs. 
It is conceded that in the numerous cases 
that have come before the Courts in respect 
to other shops built on sites parcelled out of 
this arei of 20 bighas, 14 biswas, commenc- 
ing with Civil Appeal No. 1379 of 1866 3 
and ending with AIR 1937 Lah 370, 6 
Karim Bakhsh or his successors never urged 
that the grant of any of the sites was under 
the second proclamation (Ex. P-8). In all 
these cases it had invariably been held that 
the sites in question had been granted under 
the proclamation of 29th September 1858 
and that the tenancies created were per- 
manent. In the present ca’se it has been 
urged for the first time that the grant was 
under the second proclamation (Ex. P-8). 
The materials on the record, however, do 
not substantiate this contention. Indeed, 
the terms of this proclamation (Ex. P-8) 
itself show that it did not relate to sites 
which formed part of lands, which had been 
attached in 1857 or 1858 and were sub- 
sequently released on the original owners 
“proving his innocence”; but it referred to 
shops which had been built on the land of 
persons, which had apparently been en- 
croached upon and of which they “proved 
their ownership.” This is clear from the 
opening sentence of the proclamation which 
speaks of the nature of “the abadi being 
irregular and not of uniform description,” 
and the penultimate sentence of para. 1, 
which expressly states that if a “person 
proves his ownership of the land and for 
this reason it is released in his favour.” In 
the application (Ex. P.32 at p. 73) made by 
Karim Bakhsh and Khuda Bakhsh they 
based their claim for release of their land 
not merely on their ownership, but upon 
their “innocence of the offence of rebellion.” 
This application and the enquiry which 
followed clearly show that grants of sites on 
this land had been made under the first 
proclamation (Ex. D-2) and not under the 
second (Ex. P-8). This is further supported 
by Ex. D-3 (printed at pages 127 to 131), 
which is a list containing an account of the 
rent of shops in Sadar Bazar, including that 
built by Bakhtawar Singh, the robkar of 
the Cantonment Joint Magistrate, dated 7th 
January 1860 (Ex. P-39 at page 86) the 
report of the peshkar dated 2 1st May 1860 
(Ex. P.38 at p. 88); and the order dated 3rd 
October 1860 (Ex. P-13 at p. 90) directing 
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that in future the rent be realized by 
Karim Bakhsh. All these documents, taken 
together, unmistakably lead to the same 
conclusion. 

After carefully considering all the avail- 
able materials and giving due weight to the 
arguments of counsel, I agree with the find- 
ing of the lower Court that the grant of the 
site in dispute to Bakhtawar Singh was 
made under the first proclamation of 29th 
September 1858 and that by this grant he 
.acquired a permanent, heritable and trans- 
ferable tenure. It is not alleged that the 
defendant has committed breach of any of 
the terms of the tenancy. On these findings, 
therefore, the claim for ejectment cannot be 
sustained. I also uphold the decision of the 
lower Court on the question of estoppel. 
The conduct bf the plaintiffs and their 
predecessors-in-interest, extending over a 
period of 76 years, unmistakably shows that 
they had admitted Bakhtawar Singh, his 
successors and transferees, as permanent 
tenants, and they are now estopped from 
alleging that the defendant is a tenant-at- 
will under them. The appeal fails and I 
would dismiss it with costs. 

Dalip Singh J. — I agree. 

D.s./R.K. Appeal dismissed. 
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Abdul Rashid J. 

Chan Pir — Plaintiff — Appellant. 

v. 

Fakar Shah — Defendant — 

Respondent. 

Second Appeal No. 1124 of 1938, Deci- 
ded on 27th November 1939, from decree 
of Dist. Judge, Attock at Campbellpur, D/- 
6th June 1938. 

(a) Mahomedan Law — Dower — Husband can 
fix or increase dower at any time during con- 
tinuance of marriage — For purposes of increas- 
ing dower declaration by husband is sufficient. 

In the case of a Mahomedan woman it is open to 
the husband to fix the dower at any time before or 
after the marriage. It is further open to the hus- 
band to increabe the amount of the dower at any 
time during the continuance of the marriage. For 
the purposes of increasing the dower a declaration 
by the husband is quite sufficient under the 
Mahomedan law '.AIR 1935 Lah 816, Eel. on. 

[P 105 C 1. 2] 

(b) Custom (Punjab)— Attock District— Gift 
of land by husband in favour of his wife on 
account of dower is valid provided itisnotmade 
for purpose of defrauding rightful heirs. 

There is nothing in the Customary law of the 
Attock District which prevents a husband from 
increasing the dower of his wife during the sub- 
sistence of the marriage. The customary right of 
tho husband to make gifts of land in favour of his 


wife on account of dower cannot be disputed. Cus- 
tom would obviously not sanction a gift of this 
kind made for the purpose of defrauding the right- 
ful heirs and the amount of land so gifted together 
with the circumstances of the giver are doubtless 
considerations of some weight in the eye of custom. 

, , „ [P 105 C 2] 

(c) Custom (Punjab) — Alienation — Village 
Dhok Fateh Shah in Tahsil Talagang — Sonless- 
Sayyad has unlimited powers regarding gift of 
ancestral land. 

A sonless Sayyad of Village Dhok Futeh Shah, 
in Tahsil Talagang, Attock District, possesses 
unlimited powers with regard to gifts concerning 
ancestral land. [P 105 C 2; P 106 O 1, 2] 

Ghulam Mohy-ud-Din — for Appellant. 

Shabbir Ahmed — for Respondent. 

Judgment — On 10th July 1937 Qutab 
Shah sold 145 kanals, 2 marlas of land to 
Fakar Shah, defendant 1, for Rs. 4000 by 
means of a registered sale deed. On tho 
same day Qutab Shah transferred 209* 
kanals, 3 marlas of land in favour of his wife 
Mt. Gahar Bano, defendant 2, for Rs. 1500 
in lieu of dower by means of a registered 
deed. On 20th August 1937, Chan Pir in. 
stituted the present suit for a declaration 
to the effect that the alienations in favour 
of Fakar Shah and Mt. Gahar Bano shall 
not affect his reversionary rights, as the 
alienations were without consideration and 
legal necessity. The trial Court held that 
the land in dispute was ancestral aDd that 
Qutab Shah, who was a Sayyad of Dhok 
Fateh Shah in tahsil Talagang, Attock dis- 
trict, had restricted powers of alienation as 
regards ancestral property. The sale in. 
favour of Fakar Shah was held to be for 
consideration and necessity to the extent of 
Rs. 1470 and the sale in favour of Mt. Gahar 
Bano to the extent of Rs. 32 only. The 
plaintiff was, accordingly, granted the 
declaration prayed for on payment of Rs. 
1470 and Rs. 32 respectively regarding the 
two sales in question. On appeal, the learned 
District Judge held that Qutab Shah had 
unrestricted powers of alienation. He fur- 
ther held that the sale in favour of Fakar 
Shah was for consideration and necessity 
in its entirety. The plaintiff’s suit was ac- 
cordingly dismissed so far as the sale in 
favour of Fakar Shah is concerned. In Mt. 
Gahar Bano’s appeal, it was held that the 
alienation in her favour was binding on the 
plaintiff Cban Pir to the extent of Rs. 120. 
The plaintiff was given a declaration that 
the alienation in favour of Mt. Gahar Bano 
shall not be binding on him after her death 
or re. marriage except to the extent of Rs. 
120. Against this decision Chan Pir has 
preferred an appeal (Regular Second Appeal 
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1124 of 1938) challenging the decision 
of the learned District Judge so far as the 
sale in favour of Fakar Shah is concerned. 
Mt. Gahar Bano has also come up in appeal 
(Regular Second Appeal No. 1033 of 1938), 
praying that the alienation in her favour 
may be declared to ‘be valid and that the 

plaintiff’s suit may be dismissed as against 
her. 

So far as the appeal of Chan Pir is con- 
cerned, I am of the opinion that it must be 
dismissed. The sale in favour of Fakar Shah 
was for a sum of Rs. 4000. The learned 
District Judge has held that there was valid 
consideration to the extent of Rs. 4000 for 
this sale. He has further held that out of 
the consideration, Rs. 2660 have already 
been paid by the vendee to the vendor or 
his creditors and that the sum of about 
Rs. 1340 is still with the vendee for pay- 
ment to Harbans Lai and Gurmani Shah. 
For these reasons, the sale has been held 
to be for consideration and necessity. The 
above finding of fact given by the learned 
District Judge cannot be interfered with 
in second appeal. Mr.Ghulam Mohyud-Din 
who represented Chan Pir has failed to 
show how this finding of fact is vitiated by 
any error in law. I accordingly affirm the 
decision of the learned District Judge so 

far as the sale in favour of Fakar Shah is 
concerned. 

Regarding the case of Mt. Gahar Bano the 
learned District Judge has held that Rs. 120 
only was fixed as her dower at the time of 
the marriage. He has not relied upon the 
statements of Inayat Shah (D. W. 8) and 
Mohammad Shah (D. W. 9) to the effect 
that the sum of Rs. 1500 was fixed as the 
dower of Mt. Gahar Bano. Mr. Sbabbir 
Ahmad contended on behalf of Mt. Gahar 
Bano that the learned District Judge had 
erred in not taking into account the regis- 
tered deed executed by Qutab Shah in 
favour of his wife. In this deed, it is recited 
that Rs. 1600 had been fixed as the dower 
of Mt. Gahar Bano at the time of the 
marriage. After considering the deed and 
the statements of the two witnesses refer- 
red to above, I hold that it has not been 
established that Rs. 1500 was fixed as the 
dower of Mt. Gahar Bano at the time of 
her marriage. In the case of a Mahomedan 
woman, however, it is open to the husband 
to fix the dower at any time before or after 
the marriage. It is further open to the 
husband to increase the amount of the 

« Tif* a ^ any ^ me during the continuance 
Jof the marriage. The declaration of Qutab 
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Shah in the registered deed, dated 10th 
July 1937, that the dower of his wife had 
been fixed at Rs. 1500 amounts to an 
increase by the husband of the dower of 
his wife to Rs. 1500. For the purposes of 
increasing the dower a declaration by the 
husband is quite sufficient under the Maho- 
medan law. I have, therefore, reached the 
conclusion that in the present case the 
dower of Mt. Gahar Bano was increased to 
the sum of Rs. 1500 by her husband Qutab 
Shah on 10th July 1937, or shortly before. 
Reference may be made in this connexion 
to a Division Bench ruling of this Court 
reported in A I R 1935 Lah 816. 1 

It was contended by Mr. Ghulam Moh- 
yud-Din on behalf of Chan Pir that Mt. 
Gahar Bano and Qutab Shah were governed 
by Customary law and that under the 
Customary law Qutab Shah had no power 
to alienate 209 kanals 3 marlas of land in 
favour of his wife for an alleged dower of 
Rs. 1500 .* vide 12 P R 1912. 2 Reliance was 
placed by the other party on question 46 of 
the Customary Law of the Attock District 
prepared by Khan Sahib Chaudhri Sardar 
Khan in the year 1928. It is stated in the 
answer to question 46 that : 

The customary right of the husband to make 
gifts of land in favour of his wife on account of 
dower cannot be disputed as such gifts, whenever 
disputed in Court have, so far as is ascertainable, 
been upheld. 

It is further mentioned that : 

Custom would obviously not sanction a gift of 
this kind made for the purpose of defrauding the 
rightful heirs and the amount of land so gifted 
together with the circumstances of the giver arel 
doubtless considerations of some weight in the eye* 
of oustom. 

In the present case, Qutab Shah gave 
away about one-third of his estate to his 
wife. He had been ailing for a couple of 
years before his death and his wife had 
been serving him throughout. The present 
gift of one-third of his estate by Qutab 
Shah cannot therefore be held to have been 
made with a view to defraud his heirs. There 
is nothing in the Customary law of the 
Attock District which prevents a husband 
from increasing the dower of his wife from 
Rs. 120 to Rs. 1500 during the subsistence 
of the marriage. I would, therefore, uphold 
the sale in favour of Mt. Gahar Bano also. 

The learned District Judge has granted 
certificates both to Chan Pir and Mt. Gahar 
Bano on the question “whether a sonless 

3. Nasiban Bi v. Iqbal Begum, (1935) 22 A I R 
Lah 816=160 I C 805. 

2. Hamid Ullah v. 8ahibji, (1912) 12 P R 1912= 

14 I C 624=76 P L R 1912. 
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[Sayyad of village Dhok Fateh Shah, in 
Tahsil Talagang, possesses unlimited powers 
with regard to gifts concerning ancestral 
land." This question of custom does not 
arise in the present appeals in view of the 
findings given above. As the case may, 
however, go before a Division Bench under 
the Letters Patent, I proceed to decide the 
question of custom also. The answer to 
question 47-B in the Riwaj-i-am of the 
Attock District 1928, lays down that a son- 
less proprietor among Awans of Talagang 
has full powers of alienation of ancestral 
property, the implication being that the 
other tribes have only restricted powers of 
alienation. The initial onus, therefore, is 
on the vendees to prove that Qutab Shah 
had unrestricted powers of alienation. I 
agree, however, with the learned District 
Judge that this onus is a light one in view 
of the fact that the parties are Sayyads. 
Sayyads claim to be descended from Hazrat 
Ali, the son-in-law of the Prophet Muham- 
mad. In several matters they continue to 
be governed by Mahomedan law. They also 
live in the Western Punjab where the 
powers of sonless proprietors to make 
alienations are not so rigidly restricted as 
in the central districts. The plaintiff Chan 
Pir has sold several small portions of his 
ancestral land. His son has not challenged 
any of these alienations though some of 
these alienations took place ten or fifteen 
years ago. Mehdi Shah, one of the col- 
laterals of the plaintiff, sold his ancestral 
land to Hayat, Nur Muhammad and others 
at various times. No one has attacked these 
sales up to now. One Mohammad Shah 
Sayyad sold his ancestral property 20 years 
ago, but his collaterals have not brought 
any suit so far to challenge the alienation. 
The plaintiff’s own father sold some land 
to Haidar Shah for Rs. 500. The plaintiff 
challenged this alienation but his suit was 
dismissed. Muzamal Shah, the nephew of 
the plaintiff, sold four bighas of land to the 
plaintiff. Muzamal Shah’s collaterals have 
not challenged this alienation so far. Qutab 
Shah, the husband of Mt. Gahar Bano, sold 
some of his ancestral land 12 years ago to 
Inayat Shah for Rs. 1000 but no suit was 
brought by the plaintiff to challenge this 
alienation in spite of the fact that accord- 
ing to him Qutab Shah had no necessity to 
sell the land. In my opinion, these four or 
five instances from the family of the plain- 
tiff are much more valuable than a number 
jof instances relating to other villages or 
•other tribes. Having regard to the instances 


enumerated above, I cannot hold that the 
learned District Judge is wrong in deciding 
that Qutab Shah had unrestricted powers' 
of alienation. 

For the reasons given above, I dismiss 
the appeal brought bv Chan Pir against 
Faqir Shah (Regular Second Appeal No. 1124 
of 1938). I accept the appeal preferred by 
Mt. Gahar Bano (Regular Second Appeal 
No. 1033 of 1938), set aside the judgments 
and the decrees of the Courts below and 
dismiss the plaintiff's suit as against Mt. 
Gahar Bano. Having regard to ali the cir- 
cumstances, I order that all the parties 
will bear their own costs throughout. 

D.s./R.K. Order accordingly. 
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Tek Chand and Bhide JJ. 

Bur Singh — Defendant — Appellant. 

v. 

Sikri Brothers , Coal Merchants through 
Lala Gokul Chand Seth — Plaintiffs 

— Respondents. 

Letters Patent Appeal No. 117 of 1939, 
Decided on 13th December 1939, from 
judgment passed by Dalip Singh J., in S. A. 
No. 449 of 1939, D/- 1st May 1939. . 

Limitation Act (1908), S*. 19 and 20 — Pay- 
ment by debtor with his endorsement on back 
of pro-note without specification — Creditor 
appropriating it towards principal — Period is 
extended both under S. 19 and S. 20. 

Where the debtor makes a payment with an en- 
dorsement on the back of the pro- note in his own 
handwriting to the effect that the payment will be 
adjusted in the promissory note account without 
specifying whether the amount was paid as interest 
as such or as part payment of the principal and 
the creditor appropriates it towards the principal, 
the payment along with the endorsement extends 
limitation under both S. 19 as well as S. 20 : AIR 
1940 Pat 6 and AIR 1935 All 946 , Rel. on; AIR 
1937 Lah 820, Disting. (P 107 O 1, 2) 

Shamair Chand — for Appellant. 

S. M. Sikri — for Respondents . 

Tek Chand J. — This is an appeal under 
Cl. 10 of the Letters Patent, from the judg- 
ment of Dalip Singh J., dismissing the 
defendant-appellant’s second appeal on 1st 
May 1939. The facts are few and simple. 
On 6th May 1931 Bur Singh, appellant 
borrowed Rs. 475 from the plaintiff-res- 
pondent on foot of a promissory Dote. With- 
in three years from that date, on 27th April 
1934, the defendant paid Rs. 100 in cash to 
the plaintiff and made an endorsement on 
the back of the promissory note in his own 
handwriting. The endorsement did not spe- 
cify whether this amount was paid as interest 
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as such, or it was a part; payment of the 
.prinoipal. On 27th April 1937 the plaintiff 
brought the present suit for recovery of the 
balance due. He alleged that the suit was 
within limitation by reason of the endorse- 
ment of 27th April 1931, both under S. 19 
•and S. 20, Limitation Act. 

The defendant contested the suit on 
various grounds, but the trial Court passed 
a decree for the sum claimed against him. 
On appeal the only point urged was that 
neither S. 19 nor S. 20 was applicable and 
the suit was barred by time. The learned 
District Judge repelled the contention and 
dismissed the appeal. A second appeal to 
this Court was dismissed by a Single Bench. 
Subsequently an application was made by 
the appellant and the learned Judge grant- 
ed a certificate for appeal under Cl. 10 of the 
Letters Patent. After hearing Mr. Sbamair 
Chand and examining the record, we have 
no doubt that the suit is within limitation. 
The endorsement made by Bur Singh on 
■27th April 1934 at the time when he paid 
Bs. 100 is in the following terms : 

Aj waqia 27th April 1934 ko mubligh yak sad 
Ttipiya Seth Gokal Chand manager firm Sikri 
Brothers Coal Merchants, Jullundur Shahr ko diya 
9iya, jo is pronote men mujra ho ga. 

Bur Singh Baqalam Khud. 
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Bench of the Allahabad High Court in 58 
All 261 2 at page 272. The case falls under 
(vi) (b) of th q categories enumerated by 
Sulaiman C. J. at page 272 of the report, 
and is, according to the decision of the 
majority covered by S. 20. The learned 
counsel for the appellant referred to A I R 
1937 Lah 820, 3 but the facts of that case 
were entirely different. There the creditor 
had first appropriated the amount towards 
interest, but finding that that would not 
save limitation he subsequently attempted 
to ignore this appropriation and to re- 
appropriate the same amount towards the 
principal, and it was held that this he could 
not do. The case is, therefore, distinguish- 
able. On the facts found, the suit is clearly 
within time and has been rightly decreed. 
The appeal fails and is dismissed with costs. 

G.N./r .K. Appeal dismissed. 

2. Udeypal Singh v. Lakshmi Chand, (1935) 22 
A I R All 946=159 I C 387=1935 ALJ 1029 
= 68 All 261. 

3. Lai Chand v. Raman Shah, (1937) 24 AIR Lah 

820=172 I 0 455=39 P L R 622. 
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Hans Raj — Defendant — Appellant. 

v. 


On the same date the plaintiff appro- 
priated this amount towards ths principal 
in his account. The endorsement is clearly 
an acknowledgment of subsisting liability 
under the promissory note. It says in so 
many words that Rs. 100 will be adjusted 
in the promissory note account. This implies 
that the writer is liable on the promissory 
note account and that he is paying Rs. 100 
towards it and after adjusting it, a balance 
8till remains due. The endorsement is sign- 
ed by the defendant in his own hand. It, 
therefore, extends limitation under S. 19 
for a further period of three years : vide 18 
Pat 715. 1 

It seems to us that time is extended by 
IS. 20 also. It is no doubt true that the en- 
Idorsement does not say in so many words 
whether the payment was made towards 
interest as such or in part payment of the 
principal. But it was appropriated by the 
plaintiff towards the principal on the same 
day on which it was made. It seems to us 
that this will save limitation even according 
to the restricted view of the scope of the 
Section taken by the majority of the Full 

1. Ramjan Ali v. Meer Ahmad Sethi, (1940) 27 
A I R Pat 6=186 I 0 225= 18 Pat 715 = 20 
P L T>927. 


Amar Chand and others , Plaintiffs and 
another , Defendant — Respondents. 
Second Appeals Nos. 235 and 236 of 1938, 
Decided on 7th November 1939, from decree 
of the Dist. Judge, Ferozepore, D/- 18th 
December 1937. 

(a) Registration Act (1908), S. 17 — Decree 
referr’ng to award on basis of which it was 
passed-— Terms of award must be deemed to be 
embodied in decree — Award is exempt from 
registration and is admissible in evidence to 
understand decree. 

The proper course in passing a decree on an 
award is to recite the terms of the award in the 
decree itself or to attach the award as a schedule to 
it. Where however it does not reproduce the terms 
of the award but only makes a reference to the 
award, the terms of the award must be looked upon 
as having been embodied in the decree, and it is 
certainly permissible to refer to the record to see 
what the award was. The award, though unregis- 
tered, having been acted upon in the judicial pro- 
ceedings must be deemed to have become part of 
the judicial proceedings and the award or a copy 
thereof is admissible : A I R 1932 Lah 24; AIR 
1930 Lah 855; 37 P L R 238 and 22 Mad 508, 

Bel l Jf n ^. n , [P 108 C 2; P 109 G 1] 

(b) Civil P. C. (1908), S. 11 and Sch. 2, Para. 
20 Decree on award is as binding on parlies 
as any other decree in suit. 

A decree passed in proceedings under Sch. 2 and 
giviug effect to an award must be held to be as 
binding on the parties as any other decree passed 
in a suit, whether with or without contest. 

[P 109 0 1, 2] 
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Mukand Lai Puri — for Appellant. 

Jiwan Lai Kapur — for Respondents 

( Plaintiffs .) 

Judgment. — Regular Second Appeals 
Nos. 235 and 236 of 1939 arise out of two 
suits of a similar character and may be 
disposed of together. The plaintiffs in these 
9uits claimed certain lands on the basis of 
a gift in their favour made by their father 
Gopi Ram on 20th November 1934. Defen- 
dant Hans Raj, on the other hand, (who i 3 
now dead and is represented by his son) 
claimed one- fourth share in the same lands 
on the basis of an award made on a refer- 
ence to arbitration, to which Gopi Ram 
was a party. The award was given on 10th 
October 1934, that is, prior to the gift and 
hence it was contended by the defendant 
that the subsequent gift by Gopi Ram could 
not affect his rights. 

An application for filing the award was 
made on 8th December 1934. The parties 
accepted the award, with a slight modifica- 
tion regarding a house, with which we are 
not concerned in this case. The Court then 
proceeded to pass a decree in terms of the 
award as modified compromise, on 31st 
March 1936. The decree however did not 
reproduce the terms of the award, but 
merely made a reference to it. The Courts 
below have held that the decree as it stood 
did not show that the defendant was enti- 
tled to one-fourth share in the property. 
The learned District Judge has also held 
that the decree was really passed on the 
basis of a compromise between the parties 
which embodied their statements made in 
Court on 31st March 1936 and hence the 
rights created thereby must be held to have 
come into existence on that date. The de- 
fendant’s claim has accordingly been rejected 
and he has preferred the present appeals. 

The point for decision in both these 
appeals is whether the award relied on has 
been proved and what is its effect on the 
plaintiffs’ rights. It is not disputed now that 
the award was not duly stamped nor regis- 
tered, and was therefore not admissible in 
evidence. It appears that the fact that the 
award was not duly stamped was noticed 
by the learned Subordinate Judge who 
passed the decree in terms of the award but 
it does not appear at what stage he did so. 
Perhaps it was noticed after passing the de- 
cree. The objection as regards want of regis- 
tration was apparently not noticed by him. 
In any case he seems to have acted on the 
award and passed a decree, without any 
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reference to the objections as to its admis- 
sibility in evidence for want of proper 
stamp and registration. 

The learned counsel for the appellant 
has contended that although the award was 
not admissible in evidence, the decree based 
on the award on which the appellant has 
relied in the present proceedings is admis- 
sible in evidence and this decree establishes 
the defendant’s case as the decree makes a 
reference to the award and the latter must 
therefore be deemed to be embodied in the 
decree. This contention is supported by 
several rulings of this Court, see A I R 1932 
Lah 24, 1 37 P L R 23« 2 and A I R 1930 
Lah 855. 8 The decree as it stands, how- 
ever does not reproduce the terms of the 
award and the main question which requires 
consideration is whether the award or a 
copy thereof can now be looked at in order 
to understand the decree. In my opinion, 
there is no valid objection to this being 
done. The decree makes a reference to the 
award and the terms of the award must be 
looked upon as having been embodied in the 
decree according to the above rulings. The 
proper course in passing the decree would 
have been either to recite the terms of the 
award in the decree itself or to attach the 
award as a schedule to it. But as this was 
not done, it would be, I think, certainly 
permissible to refer to the record to see 
what the award was. The award having 
been acted upon in the judicial proceedings, 
it must now be deemed to have become a 
part of the judicial proceedings and on the 
principle laid down in 22 Mad 508 4 a copy 
thereof would seem to be admissible. It 
appears that a copy of the award was sought 
to be produced in the trial Court, but was 
rejected by that Court on the ground that 
the original was inadmissible in evidence. 
For reasons stated above it seems to me 
that the copy should have been admitted in 
evidence. The learned counsel for the appel- 
lant has now produced the award itself duly 
stamped. (It appears that the award was 
impounded and sent to the Collector and 
thereafter the necessary stamp duty and 
penalty was paid.) The award has not been 
yet registered. But as it is not disputed 
that the award produced is the award which 

1. Mahbub v. Munshi, (19*2) 19 A I R Lah 24= 

135 I C 203 = 32 P L R 761. 

2. Kalu v. Ran Singh, (1934) 37 PLR 238. 

3. Mt. Jai Lagi v. Alliance Bank of Simla Ltd., 

(1930) 17 A I R Lah 855 = 128 I C 300. 

4. Pranal Anni v. Lakshmi Anni, (1899) 22 Mad 

508 = 26 I A 101 = 7 Sar 516 (P 0). 
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■was relied on in the judioial proceedings on 
which the decree was passed, I hold it to 
be admissible for understanding the terms 
of the decree passed on its basis. As the 
oopy of the award was not allowed to be 
produced in the trial and as it is necessary 
to refer to the award to understand the 
terms of the decree, I allow it to be pro- 
duced as additional evidence in this Court 
as prayed for. 

The learned District Judge has held that 
the decree was really passed not on the 
basis of the award but on the basis of the 
statements of the parties. I do not consider 
this view to be correct. The proceedings 
were initiated on an application for filing 
the award and the parties accepted it with 
a slight modification. No objection as to the 
admissibility of the document owing to 
deficiency in stamp or registration appears 
to have been taken by the parties. The ob- 
jection as to deficiency in stamp seems to 
have been raised by the auditor. The par- 
ties referred to the award in their state- 
ments and the learned Subordinate Judge 
passed an order accordingly as both parties 
accepted the award though with a slight 
modification. It is true that the learned 
Subordinate Judge did not pass a distinct 
order filing the award as he should have 
-done. But I do not' think 1 he meant to 
pass a decree on the basis of a compromise 
independently of the award. The question 
whether it was open to the parties to modify 
the award by a compromise in the proceed- 
ings under Para. 20, Sch. 2, Civil P. C., 
may be open to doubt. But I feel little 
doubt that the learned Subordinate Judge 
intended to act under that Para, and not to 
pass any decree on the basis of a compro- 
mise alone. 

The decree passed on the basis of the 
award seems to me to be sufficient to estab- 
lish that Hans Raj had been given one- 
fourth share in the properties in these suits 
prior to the gift by Gopi Ram. The award be- 
ing binding on Gopi Ram, he could not make 
the gift in contravention of the terms of the 
award. Consequently, the gift must be held 
to be invalid to the extent of one-fourth 
share of Hans Raj. The learned counsel for 
the respondent has urged that the decree 
was passed not in a suit but in proceedings 
under Sch. 2, Civil P. C., and does not 
operate as res judicata, as the only question 
in such a case is whether the award was 
ffiy made and the rights of the parties are 
Roc determined on merits. This contention 
oenas to me to have no force. The decree 


gave effect to the award and must be held 
to be as binding on the parties as any other 

in a suit, whether with or 
without contest. I accordingly accept these 
appeals and setting aside the decree of the 
Courts below grant the plaintiffs a decree 
to the extent of three-fourths share only in 
the properties in suit. The plaintiffs will 
get proportionate costs throughout. 

G.N./R.K. Appeals accepted. 


a. i. i\. Lanore log 

Abdul Rashid J. 

Abdul Majid and another— Defendants 

— Appellants, 
v. 

Suba Khan and others , Plaintiffs and 

Defendants — Respondents. 
Second Appeal No. 58 of 1939, Decided 
on 11th December 1939, from decree of 
District Judge, Rawalpindi, D/- 22nd Octo- 
ber 1937. 

(a) Punjab Courts Act (6 of 1918), S. 41 (3) 
-.Applicafon for grant of certificate dismissed 
by District Judge- On revision to High Court 
case remanded to District Judge for re-hearing 
and re-decision of application for grant of certi- 
ficate under S. 41 (3)- Certificate ultimately 
granted — Total period to be excluded stated. 

A judgment under appeal was pronounced on 
22nd October 1937. On 20 th November an appli- 
cation was made by the contesting defendants for 
the grant of a certificate under S 41 (3), Punjab 
Courts Act. This application was dismissed bv the 
District Judge on 16th December 1937. A petition 
for revision was preferred against this order to 
High Court on 7th February 1938. This petition 
was accepted by High Court on 5th May 1938, 
and the case was remanded to the District Judge 
for re-hearing and re-decision of the application for 
the grant of a certificate UDder S. 41 (3), Punjab 
Courts Act. The certificate was ultimately granted 
by the District Judge on 1st November 1938 : 

Held that the application must be deemed to be 
pending from 20th November 1937 to 1st Novem- 
ber 1938. Hence, this period must be excluded in 
computing period for appeal under S. 41 m • 12 
Mad J 3 * and A I R 1929 P G 103, Applied ; 
AIR 1930 Lah 863 and AIR 1915 Mad 405 
Dtatmg. [p no G 2 ] 

(b) Custom (Punjab) — Riwaj-i-am — Value 
of, is not destroyed by remarks made by Settle- 
ment Officer which merely embody his private 
opinion. 

The value attaching to the answers to questions 
in a nwaj i-am cannot be said to be destroyed by 

°* fc ^°- Setfc,0men t Officer who has 
‘'°T p l e 1 . the . nwa J l am as such remarks merely 
embody his private opinion : A I R 1936 Lah 804, 

L%h°41Q A tp T ? 1933 Lah 43i atld A I R 1935 
Lah 419, Expl . [p m 0 2] 

.. r ) , Cu,l ® m -7 RuI f that custom once estab- 

“;l d , C “i n b « a !l «red only by legislation has no 
universal application. 

R cannot be laid down as a rule of universal 
application that once a custom is established it 
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can only be altered by legislation and not by 
modern judicial decisions '.AIR 1937 Lah 451 
(F B), Expl.; 1 Cal 166 ; A I R 1928 Mad 299 ; 
12 M I A 81 and 4 Bom 545, Rel. on. [P 111 C 2] 

(d) Custom (Punjab) — MughaU of Cbakrali 
Choolo, Tehsil Gujarkhan, can make will* of 
ancestral property. 

The Mughals of village Chakrali Choolo, Tehsil 
Gujarkhan, Rawalpindi District can make valid 
wills of ancestral property within the tribe. 

[P 112 C 1] 

Shamair Chand — for Appellants. 

Dr. Nand Lai — for Respondents. 

Judgment. — On 25th May 1934, Amir 
Ali Mughal, resident of village Chakrali 
Choolo, Tahsil Gujarkhan, Rawalpindi Dis- 
trict, made a will in favour of his daugh- 
ter’s sons, Damely Abdul Majid, defendant 2 
and Mohammad Yusuf, defendants. On 7th 
March 1935, the present suit was instituted 
by Suba Khan, Mohammad Azam and Lai 
Hussain for a declaration to the effect that 
the will executed by Amir Ali shall not 
affect their reversionary rights after the 
death of Mt. Nur Begum, defendant 1, the 
wife of Amir Ali. The trial Court decreed 
the plaintiffs’ claim. The appeal of Abdul 
Majid and Mohammad Yusuf, defendants, 
having been dismissed by the learned Dis- 
trict Judge, they have preferred a second 
appeal to this Court. A certificate has been 
granted by the learned District Judge on 
the question of custom involved in this case, 
that is, whether the Mughals of Cbakrali 
Choolo, Tehsil Gujarkhan, can make valid 
wills under custom, of ancestral property 
within the tribe or not. 

A preliminary objection was taken by 
Dr. Nand Lai on behalf of the respondents 
to the effect that the appeal was barred by 
limitation. The judgment under appeal was 
pronounced on 22nd October 1937. On 20th 
November an application was made by the 
contesting defendants for the grant of a 
certificate under S. 41 (3), Punjab Courts 
Act. This application was dismissed by the 
learned District Judge on 16th December 

1937. A petition for revision was preferred 
against this order to this Court on 7th 
February 1938. This petition was accepted 
by Tek Chand J. on 5th May 1938, and the 
case was remanded to the learned District 
Judge for re- hearing and re-deci9ion of the 
application for the grant of a certificate 
under S. 41 (3), Punjab Courts Act. The 
certificate was ultimately granted by the 
learned District Judge on 1st November 

1938. 

It was strenuously contended by Dr. 
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Nand Lai that as the proviso to S. 41 (3},. 
Punjab Courts Act, lays down that in com- 
puting the period for an appeal under 
sub-s. (1) the time during which the appli- 
cation under this sub-section has been 
pending shall be excluded therefore only 
27 days can be excluded, that is, from 20tb 
November 1937 to 16th December. It was 
also contended by the learned counsel that 
the period from 16th December 1937, to 
7th February 1938, cannot be excluded 
under any circumstances as the application 
for the grant of a certificate had been dis- 
missed by the District Judge on 16th De- 
cember and no petition for revision against 
this order was filed till 7th February 1938. 
Mr. Shamair Chand on the other hand con- 
tended that the application for the grant of 
a certificate must be taken to be pending 
from 16th December 1937 to 1st November 
1938. The order of Tek Chand J. f dated 
5th May 1938, makes it clear that he re- 
manded the case to the learned District 
Judge for re-hearing and re-decision of the 
application for the grant of a certificate 
under S. 41 (3), Punjab Courts Act. There 
was only one application made to the learn- 
ed District Judge and that was on 20th 
November 1937, and only this application 
was the subject-matter of his decision ulti- 
mately on 1st November 1938. By accept- 
ing the revision on 5th May 1938, the 
learned Judge of this Court ordered re-hear- 
ing of the application and the order of dis- 
missal of this application therefore had no 
existence in the eye of law. In my opinions 
the view put forward by Mr. Shamair 
Chand is sound and must be given effect to. 
Reference in this connexion may be made 
to 12 Mad 434 1 and 56 Cal 1048. 2 These 
rulings deal with S. 14, Limitation Act, and 
are not directly applicable. The reasoning 
underlying these judgments however is ap- 
plicable to the facts of the present case. Dr. 
Nand Lai relied on A I R 1930 Lah 863 s 
and 39 Mad 62* in this connexion. Both of 
these rulings are inapplicable to the facts 
of the present case. I accordingly overrule 
the preliminary objection. Question 37 of 
the riwaj-i-ara of the Rawalpindi District 
compiled in the year 1910 is in the follow- 
ing terms : 

- * - "**"*^ 

1. 8ankaran v. Parvathi, (1889) 12 Mad 434. 

2. Ramdutt Ram Kisben v. E. D. Sassoon & Co., 

(1929) 16 A I R P C 103=115 I C 713=56 IA 

128=56 Cal 1048 (P C). 

3. Jamna Devi v. Utami Bai, (1930)17 AlRLah' 

863=126 I 0 798=11 Lah 720=32 P LR224. 

4. Baijnath Lala v. Ramadoss, (1915)2 AIR Mad 

405=26 I 0 219=39 Mad 62=27 ML J 640. 
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Can a proprietor make a disposition of his pro- 
perty to take effect after bis death and is there any 
rule limiting suoh power? 

Answer. — Mughals reply that a will is good if 
within the tribe. 

On p. 63, Customary law of the Rawal- 
pindi District two instances are given of 
wills having been made by Mughals of the 
Gnjarkhan Tehsil in favour of a daughter’s 
son and son-in-law.^ As the plaintiffs came 
into Court it was incumbent on them to 
prove that by the Customary law governing 
the parties Amir Ali was not competent to 
make a will in favour of his daughter’s sons. 
The initial onus, which lay on the plain- 
tiffs, was all the heavier in view of the pro- 
visions of the latest riwaj-i-am. The compiler 
of the riwaj-i-am after giving the replies of 
the different tribes has made certain obser- 
vations on which reliance was placed by 
Dr. Nand Lai, and which according to the 
learned counsel destroyed the value of the 
most recent riwaj-i-am. The compiler made 
the following observations : 

The examples which I have been able to collect 
certainly do not prove for any tribe that a proprie- 
tor can make a testamentary disposition of the 
whole of his property to take effect after his death. 
If any such disposition were made and the property 
was not trifling in amount or the reversioners not 
restrained by affectionate or other motives, tbe will 
would certainly be contested. The probability how- 
ever is that in all tribes a will of a small portion of 
the estate to a relative not entitled to succeed 
would be respected. 

Dr. Nand Lai supported his argument by 
relying on two rulings of this Court report- 
ed in A I R 1935 Lah 434 6 and A I R 1935 
Lah 419.® It was held in these rulings that 

the entries in the riwajiam owe their weight to the 
principle originally laid down in English law 
which received statutory recognition in 8. 86. Evi- 
dence Act. The principle is that statements made 
by a public officer should be received in evidence 
because it is his duty to satisfy himself of the truth 
of tbe statements made. If the officer himself is not 
satisfied of the truth of the statements made, such 
statements have less weight than they otherwise 
would. 

The observations of the Settlement Officer 
reproduced above however do not cast any 
aspersions on the statements of the persons 
who gave answers to the various questions 
put to them. It was the opinion of the 
Settlement Officer that the examples which 
he had been able to collect did not prove 
satisfactorily that a proprietor could make 
a testamentary disposition of the whole of 


his property to take effect after his death. 

It has been laid down in 17 Lah 296 7 that 

all that has ever been held heretofore is that it is 
the statements recorded in the riwaj i-am which 
are of value, and with all respect I am not prepared 

to endorse the view to the effect that the 

opinion of an individual Settlement Officer is en- 
titled to weight in discrediting those statements. 
It might bo different if this opinion was based on 
instances, but none were quoted. 

I am therefore of the opinion that the 
value attaching to the answers to ques- 
tions 37 and 38 in tbe riwaj i-am of the 
Rawalpindi District compiled in 1910 can- 
not be said to have been destroyed by the 
remarks made by the Settlement Officer as 
they merely embody his private opinion. It 
was contended by Dr. Nand Lai that in the 
riwaj-i-am, compiled in the year lhb7, it 
was stated that Mughals and several other 
tribes repudiated all power of testamentary 
disposition. It was urged by tbe learned 
counsel that tbe riwaj-i-am of 1887 estab- 
lished beyond doubt that at one time the 
custom was to the effect that a Mughal 
could not dispose of his ancestral property 
by means of a will and that once a custom 
to that effect is established, it could ooly 
be altered by legislation. Dr. Nand Lai laid 
particular stress on the following passage 
occurring in the Full Bench decision re- 
ported in 18 Lah 594 8 : 

We sympathise with the effort made by the 
various tribes aDd persons concerned to modernize 
this ancient custom, but acustom once established, 
as this custom undoubtedly appears to have been, 
can only at this time be altered by legislation and 
not by modern judicial decisions. 

In my opinion, the observation quoted 
above must be confined to the peculiar facts 
of the case that was before tbe Full Bench. 
In that case the three riwaj-i-ams of 1865, 
1896 and 1916 recorded a custom in one 
way and the other party sought to disprove 
the existence of the custom by very modern 
instances, that is, dating from the year 
1928. These instances were not considered 
sufficient by the Full Bench to rebut the 
presumption raised by the entries in the 
three riwaj-i-ams. The observations of the 
Full Bench cannot be taken to lay down a 
rule of universal application, as in that case 
they will be contrary to numerous decisions 
of their Lordships of the Privy Council and 
the various High Courts. The following 
observations may be reproduced in extenso 


6. Mt. Sukh Devi v. Faqlr Singh, (1986)22 AIR 

Lah 434. 

6. Narain Singh ▼. Mt. Basant Kaur, (1985) 22 
AIR Lah 419=168 I O 976=87 P L R 229. 


7. Kartar Singh v. Banto, (1936) 23 A I R Lah 

804=168 IC 379=17 Lah 296=38 PLR 800. 

8. Bahadur v. Nihal Kaur, (1937) 24 A I R Lah 

461=169 1 0 909=1 L R (1987) 18 Lah 694= 
39 P L R 849 (F B). 
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from a Full Bench decision of the Madras 
High Court reported in 51 Mad l 9 : 

Indian Courts are Courts of law as well as of 
equity, and they ought not to give effect to a 
custom which the growing consciousness of the 
community in which it is said to have prevailed is 
prepared to treat as unsuited to modern conditions 
and from which it has allowed a departure in 
several cases. When a custom which is not in 
accordance with the ordinary law governing the 
Hindu community is giving way to enlightenment 
in order to bring it in line with other communities 
Courts would not be justified in giving effect to it 
and thereby compelling the unwilling community 
to be bound by the custom which it has practically 
abandoned. The judicial recognition of a custom 
which a community is prepared to jettison is 
neither necessary nor just. Even if such a custom 
as that set up had prevailed at some time, I am 
not prepared to hold that the custom has been con- 
sidered to be a binding one during the last 20 or 
25 years. 

It was held by their Lordships of the 
Privy Council in 1 Cal 186 10 that 

there appears to be no principle or authority for 
holding that a manner of descent of an ordinary 
estate, depending solely on family usage, may not 
be discontinued either accidentally or intentionally 
so as to let in the ordinary law of succession. 
Such family usages are in their nature different 
lrom a territorial custom, which is the lex loci 
binding all persons within the local limits in which 
it prevails. 

In the present case also we are dealing 
with a tribal custom and not a custom 
binding all persons within the local limits 
in which it prevails. Other decisions deal- 
ing with this point are reported in 12 
MIA 8I U and 4 Bom 545. 12 The whole 
question has been considered at length at 
page 82 of Rattigan’s Digest of Customary 
Law, 12th Edn. As it has been laid down 
in a number of recent decisions that there is 
no such thing as general customary law, it 
was for the plaintiff-respondents to prove 
that Amir Ali had no power of testamen- 
tary disposition. They cannot be said to 
have discharged this onus by producing the 
riwaj-i-am of 1887 as this riwaj-i-am is in 
direct conflict with the most recent riwaj- 
i-am of the year 1910. I therefore hold that 
the plaintiffs’ suit must be dismissed on the 
sole ground that they have failed to prove 
a custom restraining the Mughals of the 
Gujarkhan tahsil from alienating their 
ancestral property by means of a will. For 

9. Mookha Kone v. Amtna Kutti, (1928) 15 A I R 
Mad 299=108 I 0 760 = 54 H L J 174 = 51 
Mad 1 (F B). 

10. Raj Kishen Singh v. Ram Joy Surma, (1875) 
1 Cal 186=19 W R 8 (P C). 

11. Surendra Nath Roy v. Hiramani Barmani, 
(1867-69) 12 M I A 81 = 1 Beng L R 26 = 2 
Suther 147=10 W R 35=2 Sar 372 (P C). 

12. Mathura Naikin v. Esu Naikin, (1880) 4 Bom 
545. 


the reasons given above I accept this ap- 
peal, set aside the judgments and decrees 
of the Courts below and dismiss the plain- 
tiffs’ suit. Having regard to all the circum- 
stances I leave the parties to bear their 
own costs throughout. 

d.s./r.k. Appeal allowed. 
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Blacker J. 

Dhanpat Rai — Convict — Appellant 

v. 

Emperor. 

Criminal Appeal No. 407 of 1939, De- 
cided on 15th July 1939, from order of 
Special Magistrate, Punjab and Delhi, 
D/- 28th March 1939. 

Criminal P. C. (1898), S. 238 (2)— Accused 
charged with being principal in manufacturing 
of counterfeit coin cannot be convicted as abet- 
tor when facts constituting these offences are 
different. 

Where an accused is actually charged with being 
principal in the manufacture of counterfeit coin 
the Magistrate is not justified in convicting him 
of being abettor when the facts which would con- 
stitute the offence of abetment are quite different 
from the facts which, would constitute the offence 
of manufacturing counterfeit coin. [P 113 C 1] 

Bakhshi Bhagat Ram — for Appellant. 

Mohammad Monir, Assistant Advocate 
General — for the Crown. 

Judgment. — Fazal Ahmad, Tej Ram and 
Dhanpat Rai appeal from their convictions 
by a Special Magistrate at Lahore. Fazal 
Ahmad was convicted under S. 232, 1. P. 0., 
and sentenced to seven years’ rigorous 
imprisonment. The other two appellants 
were convicted of abetting this offence and 
sentenced to five years’ rigorous imprison- 
ment each. The case for the prosecution 
which was accepted by the learned trial 
Magistrate appears to be as follows : 

Tej Ram and Fazal Ahmad entered into 
a conspiracy to manufacture counterfeit 
coins. Not having sufficient capital they in- 
duced one Balmokand Khera to put up the 
capital for the necessary machinery and 
materials under the pretext of starting a 
factory for the manufacture of buttons. 
When the necessary machinery and the 
material had been obtained these two con- 
spirators revealed their plans to Balmokand 
Khera and invited him to join. He was 
horrified and refused, whereupon Dhanpat 
Rai appellant, who was a partner with Tej 
Ram in the firm of Dhanpat Rai and Com- 
pany, Limited was approached and asked to 
join the conspiracy. In pursuance of this 
conspiracy counterfeit coins were actually 
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manufactured in the shape of false rupees 
fcnd four anna pieces. As regards Fazal 
Ahmad there appears to be no doubt what- 
'©ver. He was not only caught red-handed 
which fact has been proved by evidence 
'which there appears to be no reason to 
<loubt, but he has made a long and detailed 
confession in which he has fully implicated 
'himself. His offence is serious and the sen- 
tence inflicted cannot be said to be exces- 
sive. His appeal is accordingly dismissed. 

With regard to Tej Ram and Dhanpat 
Rai, however, a legal objection has been 
raised on behalf of Tej Ram which also 
applies to Dhanpat Rai. It was not raised 
by Dhanpat Rai’s counsel on his behalf as 
the counsel argued that he was entitled to a 
full acquittal. This is that these two appel- 
lants were actually charged with being 
principals in the manufacture of this coun- 
terfeit coin and that, in the circumstances 
of this case, the Magistrate was not justi- 
fied in convicting them of being abettors, 
presumably by conspiracy. 

I think that this objection is well 
founded. The learned Magistrate has argued 
that abetment is only a minor offence as 
oompared with the substantive offence and 
lias attempted to justify the conviction 
under sub-s. 2 of S. 238, Criminal P. C. 
There would no doubt be cases in which 
this would be applicable to a case of abet- 
ment but I do not think that the present 
case is one of them as, in my opinion, the 
facts which would constitute the offence of 
abetment in this case are quite different 
[from the facts which would constitute the 
offence of manufacturing counterfeit coin. 
The matter however does not end there as 
under S. 225 before I can regard the error 
in stating the offence in the charge to be 
material I have to find as a question of fact 
that the accused was in fact misled by such 
error or omission and that it has in fact 
occasioned a failure of justice. In this case 
it is not difficult to find that the accused 
have been misled. After the charge had 
been framed the accused through their 
counsel protested against it. His objection 
■Was however overruled by the Court who 
held that the charge, as framed, was per- 
fectly good. It seems to me to be impossible 
to draw any other inference from this that 
t»he Court’s action must have led the ac- 
cused to the definite opinion that what they 
had to answer and what they had to rebut 
was the charge of committing the offence as 
•principals. The learned counsel for the 
vJrown has argued that all the circum- 
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stances from which inferences of the abet- 
ment could be raised were put to the 
accused in their examination before the 
charge. This may be so, but when the charge 
was afterwards framed and specifically re- 
lated to the substantive offence and the 
Court on the matter being brought to its 
notice persisted in this attitude, namely 
that it was as principals the accused were 
being charged, I think it is only a natural 
inference that they would not in such a 
case think it necessary to defend themselves- 
against a charge of being only abettors. 
For this reason therefore it is clear that the 
refusal of the Court to alter the charge 
when requested to do so must be deemed 
to have occasioned a failure of justice. 

For these reasons therefore I find myself 
compelled in the case of Tej Ram and Dhan- 
pat Rai to set aside the conviction and to 
order a fresh trial. This trial however will 
only start at the stage where the error took 
place, namely from the amended charge 
against these two persons. It has been re- 
presented to me that these proceedings are 
likely to be protracted and that the two 
appellants, Tej Ram and Dhanpat Rai, have 
already been for considerable time in custody, 

A prayer is therefore made for bail. On 
considering the case, I find the seriousness 
of the offence is such that I do not think 
that I would be justified in this case in 
releasing them on bail, especially as they 
have been found guilty in this trial by a 
competent Court, even though I have had 
to set aside that conviction on a technical 
legal point. This remark of mine however 
must not be construed by the Magistrate as 
any indication of their guilt and he should 
try the case with a fresh mind on the facts 
before him. He will, no doubt, if he finds 
the appellants guilty in this new trial, in 
assessing their sentence, take into consider- 
ation the fact that the proceedings had been 
protracted for no fault of their own. 

D.s./r.k. Order accordingly . 
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SPECIAL BENCH 

Young C. J., Dalip Singh and 

Blacker JJ. 

Commissioner of Income-tax , Lahore — 

Petitioner, 

v. 

Krishan Kishore — Respondent, 

Civil Ref. No. 16 of 1938, Decided on 
18th April 1939; reference by Commissioner 
of Income-tax, Punjab, N.-W. F. and Delhi 
Provinces, Lahore, D/- 8-9-1938. 
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(a) Income-tax Act (1922), Ss. 55 and 9 — 
Impartible estate — Hindu joint family consist- 
ing of assessee and sons — Atsessee succeeding 
by rule of primogeniture — Income in his hands 
is not chargeable in status of individual* — 
Incumbent is not *o\yner’ for purposes of S. 9 
(Per Special Bench). 

The income of impartible estate of a joint Hindu 
family consisting of the assessee and his sons and 
to which the assessee has succeeded by rule of pri- 
mogeniture prevailing in his family governed by 
the Mitakshara, is not chargeable in the hands of 
the assessee in the status of “individual”. The 
reason is that the income of the impartible 
estate cannot be said to be the income solely of the 
incumbent of the impartible estate there being 
vested in the junior members of the family a right 
to maintenance out of that income arising by 
reason of their right in the property and not im- 
posed by custom upon one member of the joint 
Hindu family, namely the incumbent of the im- 
partible estate: AIR 1933 Lah 284, Foil.; AIR 
1937 Mad 515 (F B), Disting.; AIR 1932 P C 
216, held conflicting with AIR 1934 P C 157 
Not foil.; AIR 1934 P C 157, Rel. on; AIR 1924 
Pat 679, Not foil. [P 117 C 1] 

The incumbent of the impartible estate there- 
fore does not become for the purposes of S. 9 the 
owner of the property. Since the corpus of the 
property belongs to the joint Hindu family, an in- 
dividual member of the family cannot be held to 
be the owner simply because by custom in that 
particular property the major portion of the in- 
come is used entirely for his benefit '.AIR 1934 
PC 116, Expl. and Disting.; AIR 1939 Bom 195 
and AIR 1921 Low Bur 9, Not foil. [P 118 C 1] 

(b) Income-tax Act (1922), S. 9' — Construc- 
tion — “Owner of property** — Meaning. 

On a plain construction of S. 9, the assessee 
must be the owner of the property assessed. The 
words “owner of the property” therefore cannot be 
construed as meaning owner of the annual value 
of the property assessed : A I R 1934 P C 116, 
Expl. and Disting.; AIR 1939 Bom 195 and 
AIR 1921 Low Bur 9, Not foil. [P 117 C 2] 

J. N. Aggarwal — for Petitioner. 

Badri Das and Kirpa Ram Bajaj — 

for Respondent. 

Dalip Singh J. — The facta of this refer- 
ence under S. 66 (l), Income-tax Act, are 
stated at p. 2 of the printed paper book by 
the learned Commissioner of Income-tax 
and may, briefly, be recapitulated here. The 
assessee, Diwan Bahadur Krishan Kishore, 
is the present holder of an impartible estate 
to which he succeeded under the rule of 
primogeniture prevailing in his family. The 
income of that impartible estate consists 
mainly of rent of property and interest. 
This latter source is however small and the 
income consists mainly of rent from house 
property. It appears that up to 1923-24 
the liability to super- tax of this income 
was determined as if it were the income of 
an individual. In a revision petition in that 
year however the assessee contended that 


he formed a joint Hindu family with his 
sons and that he should get exemption from 
super-tax up to the limit provided in the- 
case of a Hindu undivided family and not 
as if the income were that of an individual. 
This contention was conceded. In 1929-30' 
the Commissioner however cancelled the 
assessment of the income from the impar- 
tible estate as being the income of a Hindu 
undivided family and directed the income 
of the impartible estate and the personal 
income of the Diwan Bahadur should be 
assessed in a combined assessment as if the 
income of the impartible estate were the 
income of an individual. A reference was 
made to the High Court and the result is 
reported in 6 IT C 345=14 Lah 255. 1 One 
of the questions in that reference was : 

Whether in view of the fact that the rule of 
primogeniture prevails in the petitioner’s family 
and of the terms of the award of Mr. Atkins, the 
petitioner can be said to be the sole owner of the 
impartible estate the taxable income of which 
has been assessed on him as an individual? 

The learned Judges held that an impar- 
tible estate could belong to an undivided 
Hindu family and was not the sole pro- 
perty of the person who had succeeded to 
it by the rule of primogeniture. They there- 
fore, answered the question referred to 
above in the negative. In other words, they 
allowed the assessee’s claim to be assessed- 
to super-tax on the income from the im- 
partible estate as if the same were the 
income belonging to a joint Hindu family. 
Certain other disputes arose on the ques- 
tion of the income of the assessee but they 
do not concern us here, the question of law 
referred in this case for the decision of the 
Hon’ble High Court being : 

(1) Whether the income of the impartible estate, 
to which the assessee has succeeded by rule of 
primogeniture prevailing in his family governed 
by the Mitakshara, is chargeable in his hand in 
the status of ‘individual,’ the assessee being the 
head of the family consisting of himself and his 
sons ? 

The second question is unimportant, for 
the answer to the first question would, as 
rightly pointed out by the learned Commis- 
sioner, determine the answer to the second 
question. The reason for the reference in 
the face of the Division Bench ruling re- 
ported in 14 Lah 255 1 is given in the 
opinion of the Commissioner at pages 4 
and 5. The learned Commissioner there 
pointed out, relying on the ruling of their 
Lordships of the Privy Council in 1937 

1. Kishen Kishore v. Commr. 'of Income-tax, 
(1933) 20 A. I R Lah 284 = 141 I 0 415 = 14- 
Lah 255 = 6 I T C 345 = 34 P L R 560. 
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I T B 90 (at p. 95)=I L B (1937) 1 Cal 653, 2 
that though certain property might be des- 
cribed as family property yet the income 
from the property might be regarded as 
th© income of an individual and therefor© 


chargeable to income-tax as the income of 
an individual. He also pointed that the 
Patna High Court in the case reported in 
1 I T C 384 s at page 389 had held that the 
income of an impartible estate -was the 
income of the incumbent for the time being, 
nor did the fact that he is bound to main- 
tain his sods entitle him to treat the income 
as that of the undivided family. Similarly, 
the Madras High Court in a case reported 
in 1937 I T B 78 4 held that the impartible 
estate though ancestral is clothed with the 
incidents of self- acquired and separate pro- 
perty. The corpus might belong to the un- 
divided family and the assessee might be a 
member of a Hindu undivided family but 
nonetheless the income received was his 
absolute property and differed in no way 
from that gained by personal exertions or 
other self-acquisitions. He distinguished 
the Lahore case on the ground that in 
the Lahore case it was only held that the 
corpus of the property might belong to the 
undivided family. In the view of their 
Lordships of the Madras High Court the 
fact that the corpus belonged to the Hindu 
joint family did not affect the question of 
the income, and the income from an im- 
partible estate not being joint family in- 
come was not the income of the joint Hindu 
family but clearly was the income of an 1 
individual. Similarly, the Patna High Court 
had in another case followed the Madras 
judgment and its own earlier judgment and 
held that the income of the impartible Baj 
in the hands of the holder was to be assessed 
on the footing that the income was the 
income of the individual and not of an un- 
divided family. The learned Commissioner 
contended that in view of these authorities 
the answer to the first question referred 
should be in the affirmative. 

It would appear from the opinion of the 
Commissioner that the lear ned Commis- 

2. KalyaDji Vithal Das v. Commissioner of In- 
come-tax, Bengal, (1937) 24 A I R P 0 86 = 
166 I 0 448 = 64 I A 28 = ILR (1987) 1 Cal 
653=1937 I T R 90 (P 0). 

8. Shiva Prasad Singh v. Emperor, (1924) 11 
A I R Pat 679 = 82 I 0 653 = 4 Pat 73 = 5 
PLT 497=1 IT 0 884. 

4. Baja of Bobbili v. Commissioner of Income- 
t < 1937 ) 24 A I R Mad 515 = 168 

78 (fIT* L R (1937) Mad 797=1937 1 T R 


sioner conceded the point that the corpus 
of the property did belong to a Hindu joint 
family consisting of Dewan Krishan Kishore 
and his sons, but, according to the learned 
Commissioner, this fact did not affect the 
question of the ownership of the income. 
Before us however the learned counsel for 
the Income-tax Commissioner has contested 
both the question of the ownership of the 
corpus and the ownership of the income. A 
number of rulings of their Lordships of the 
Privy Council have been cited but the main 
reliance of the learned counsel has been on 
a case reported in 59 Cal 1399 5 where their 
Lordships of the Privy Council reviewed a 
good many of the previous decisions of the 
Privy Council on the subject of impartible 
estates. In that case at p. 1413 their Lord- 
ships summarized the discussion as follows: 

Impartiality is essentially a creature of custom*. 
In the case of ordinary joint family property the 
members of the family have (1) the right of parti- 
tion, (2) the right to restrain alienations by the 
head of the family except for necessity, (3) the right 
of maintenance, and (4) the right of survivorship. 
The first of these rights cannot exist in the case of 
an impartible estate, though ancestral, from the 
very nature of the estate. The second is incompa- 
tible with the custom of impartiality as laid down 
in 10 All 272® and the first Pittapur case 22 Mad 
383' and so also the third as held in the second 
Pittapur case 41 Mad 778.® 

As regards (4) their Lordships remarked 
that they still maintained that the right of 
survivorship was inconsistent with the cus- 
tom of . impartiality. From the propositions 
laid down the learned counsel contended 
that the income arising from the impartible 
estate must be held to be the absolute in- 
come of the incumbent for the time being 
and therefore assessable as the income of an 
individual. It should here be pointed out; 
that the ruling of their Lordships of the 
Privy Council referred to by the learned 
Commissioner, namely I L B (1937) 1 Cal 
653 3 did not deal with the question of the 
income arising from an impartible estate at 
all. Their Lordships took special care to 
note that they were not dealing with the 
case of an impartible estate held by the 
senior of several male members of the 
f amily as to which there ha d been conflict- 

6 * %XS1FSF? T S l? g k V * Pra y ft 8 Kumari Debee, 
(1932) 19 A I R P C 216=138 I C 861=59 I A 
331=59 Cal 1899 (P 0). 

6. Sarfcaj Kuari v. Deoraj Kuari,(1888) 10 All 272 
=15 I A 51=5 Bar 139 (P 0). 

7. Venkata Surya Mahipati Rama Krishna Raov. 

Court of Wards, (1899) 22 Mad 883 = 26 I A 
_ 33 = 9 M L J (Sap) 1=7 Sar 481 (P C). 

8. Venkata Mahipati Qangadara Rama Rao v, 
Ra]a of Pittapur, (1918) 5AIRP0 81 = 47 
I C 854=45 I A 148=41 Mad 778 (P 0). 
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ing decisions in India, referring to the Patna 
case and the Lahore case mentioned above. 
The passage ■which is quoted by the learned 
Commissioner referred to their Lordships’ 
decision that the words “Hindu undivided 
family” in the Income-tax Act were wider 
than the words “ Hindu coparcenary.” A 
female might be a member of the Hindu 
undivided family though she might not be 
a member of the Hindu coparcenary, and 
the question there being discussed by their 
Lordships was whether the existence of a 
wife or a wife and a daughter could be beld 
to make the income which went to the sole 
male member of the family, the income of a 
Hindu undivided family and it was with 
reference to this question that their Lord- 
ships’ remarks must be read. That matter, 
it appears to me, is perfectly distinct from 
the question whether, where admittedly a 
Hindu coparcenary is existing, the income 
arising from the corpus of property owned 
by that coparcenary can be said to be the 
absolute income of the head of the family. 
Normally speaking of course it could not 
be held to be the income of the individual 
head of the family but would be held to be 
the income of the Hindu joint family, but 
the contention of the learned counsel for the 
Income-tax Commissioner is that in the case 
of an impartible estate the income must be 
treated as that of the incumbent of the 
impartible estate. 

Speaking entirely for myself and with the 
greatest deference to the decision of their 
Lordships of the Privy Council in 10 All 
27 2 6 and the first Pittapur case 7 I find it 
difficult to understand why the right to 
control alienations should be incompatible 
with the absence of the right to partition. 
As pointed out in the Lahore case, in the 
Punjab Hindu Mitakshara Law has been 
modified by custom so that sons have no 
right to demand partition of ancestral pro- 
perty or joint family property as against 
their father. It has never however been 
doubted that the sons in the Punjab retain 
their right to control alienations made by 
the father except for necessity. Without in 
the least wishing to detract from the autho- 
rity of the Privy Council ruling, for it is 
undoubtedly binding on any Court in this 
country, I merely state the difficulty that 
I find it difficult to understand why their 
Lordships of the Privy Counoil held that 
the right to restrain alienations was inex- 
tricably involved with the right to partition. 
Assuming however that this is so, the second 
Pittapur case 8 appears to have laid down 
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that the right to maintenance was also in- 
compatible with the existence of an im- 
partible estate. There are certainly words 
in that case which would tend to show that 
this is so. It would appear as if that case 
had held that there was no right of main- 
tenance held by the junior members of the 
Hindu joint family in an impartible estate 
except such as might have been imposed 
by custom. Their Lordships of the Privy 
Council have however themselves in a later 
case, as far as I can understand it, negatived 
this view. That case is reported in 56 All 
468. 9 Their Lordships were there dealing 
with the succession by survivorship to an 
impartible estate but in the course of that 
decision they examined a number of pre- 
vious rulings of the Privy Council and sum- 
marized the result of that discussion of the 
previous rulings at p. 485 as follows : 

1. The decisions of the Board in 10 All 272® and 
the first Pittapur case, 7 appeared to be destructive 
of the doctrine that an impartible zamindari could 
be in any sense joint family property. 

2. This view apparently implied in these cases 
was definitely negatived by Lord Dunedin when 
delivering the judgment of the Board in 1921, in 
43 All 228.10 

3. One result is at length clearly shown to be 
that there is now no reason why the earlier judg- 
ments of the Board should not be followed, such 
as for instance the Chellapalli case, 24 Mad 147, 11 
which regarded their right to maintenance, how- 
ever limited, out of an impartible estate as being 
based upon the joint ownership of the junior mem- 
bers of the family, with the result that these mem- 
bers holding zamindari lands for maintenance 
could still be considered as joint in estate with the 
zamindar in possession. 

The right to maintenance therefore of the 
junior members of the family in an impar- 
tible estate was here referred not to custom 
but to the right arising out of the joint 
ownership of the estate by the junior mem- 
bers of the family with the present incum- 
bent. Speaking again with the greatest 
deference and with all proper respect to the 
decision of their Lordships of the Privy 
Council, I find it very difficult to reconcile 
the words quoted in the judgment of the 
Board with reference to maintenance in 59 
Cal 1399 5 with the latest judgment of their 
Lordships of the Privy Council in 56 All 
468 9 at p. 485. In the circumstances it ap- 
pears to me that the most recent judgment 

9. Collector of Gorakhpur v. Ram Sundar Mai, 
(1934) 21 AIRPC 157=150 I C 545=61 1 A 
286=56 All 468 (P C). 

10. Baijnath Prasad Singh v. Tej Bali Singh, (1921) 

8 A I R P C 62=60 I C 534=48 I A 195=43 
All 228 (P 0). 

11. Mallikarjuna v. Durga Prasada, (1901) 24 Mad 

147=27 I A 151=10 M L J 294=7 Sar 761 
(P C). 
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of their Lordships of the Privy Council re- 
viewing the previous decisions must be held 
to be binding on this Court and the result 
of all the Privy Council decisions must be 
taken to be summarized by their Lordships 
of the Privy Council themselves in 56 All 
468.° From that decision it seems to me 
that it would follow (1) that in an imparti- 
ble estate a Hindu joint family does own 
the corpus of the property, (2) that the 
members of this joint family have no right 
to partition the estate, (3) that the members 
of the family have no right to control the 
alienations made by the incumbent of the 
impartible estate and (4) that the members 
of the joint family have the right to receive 
maintenance from the estate and this right 
arises because they are owners of the estate 
and is not a right to maintenance from the 
joint family, though not from the property, 
as is the case of female members of a joint 
family. The distinction is really quite clear: 
in the one case the female member has a 
right to maintenance from the joint Hindu 
family but this right does not confer any 
right in the estate or property of the joint 
family; in the other case the members of 
the coparcenary have a right to mainte- 
nance arising from their right in the pro- 
perty of the joint Hindu family of which 
they are co-owners. It follows from this 
again that the income of the impartible 
estate cannot be said to be the income solely 
of the incumbent of the impartible estate 
there being vested in the junior members of 
the family a right to maintenance out of 
that income arising by reason of their right 
in the property and not imposed by custom 
upon one member of the joint Hindu family 

namely the incumbent of the impartible 
estate. 

This would suffice to dispose of the re- 
ference, but in case the matter goes further 
I must refer also to another argument 
which was raised by the learned counsel 
for the assessee Diwan Bahadur Krishan 
Kishore. The learned counsel in this part 
of the argument conceded that it would not 
affect the question of the income arising as 
interest from security, if any, appertaining 
to the impartible estate but it did affect the 
income arising from property which, accord- 
ing to him, was the main source of income 
of the impartible estate. The contention 
was that under S. 9, Income-tax Act, the 
income arising from property could only be 
assessed on an assessee who was the owner 
of the property. Therefore according to the 
ned counsel as the Commissioner for 


Income-tax conceded that the corpus of the 
property belonged not to the incumbent 
but to the joint Hindu family, it followed 
that qua the property the owner was the 
Hindu undivided joint family and not the 
incumbent. On a plain construction of the 
words of S. 9 which runs, 

s Jl a11 1)6 Payable by an assessee under 
the head property” in respect of the bona fide 
annual value of property consisting of any build- 
ings or lands appurtenant thereto of which he is 
tne owner 

it necessarily follows that the assessee must 
be the owner of the property assessed. 
In reply to this contention however the 
learned counsel for the Commissioner cited 
7 I T B 139, 12 a Bombay ruling of 1939. 
In construing this Section the learned 
Judges of the Bombay High Court held 
that the words ‘owner of the property’ 
must be construed as meaning owner of the, 
annual value of the property. The judgment! 
of one of the learned Judges concedes that 
this interpretation does violence to the 
plain grammatical meaning of the words of 
the Section, but the learned Judges felt 
that this was the only construction which 
was reconcilable with the general scheme 
of the Act. The judgment of the Chief 
Justice in that case was based upon the 
ruling of their Lordships of the Privy Coun- 
cil reported in 58 Bom 317 13 at p. 324. 
With all deference again to the learned 
Judges of the Bombay High Court I must 
admit that I am unable to follow how the 
judgment of their Lordships of the Privy 
Council in 58 Bom 317 13 supports this con- 
struction. I do not think I need analyze 
the matter in any great detail. It is suffi- 
cient to say that I am quite unable to see 
that the judgment of their Lordships of the 
Privy Council had anything to do with any 
such forced construction. All that their 
Lordships of the Privy Council were there 
.concerned with was the question whether 
in a particular case the word ‘owner’ should 
mean the legal owner or the beneficial 
owner and yvhether a particular beneficiary 
could be said to be the owner. Another 
ruling relied on was 1 I T C 140, 14 a Burma 


12. Commissioner of Income-tax, Bombay v. Aba- 

bakar Abdul Rehman, (1939) 26 A I R Bom 

712=1 L R U939) Bom 284= 4 “ 
Bom L R 232=( 1939) 7 I T R 139. 

13. Currimbhoy Ebrahim Baronetcy Trust v. 

of Inc °me-tax, Bombay, (1934) 

21 p 1 R Q R C 7 116 = 148 1 0 855=61 I A 209= 
58 Bom 317 (P C). 

Co * v * 8ecre tary of State, 

33=1 IT QUO B 9=64 1 ° 801=11 L B R 
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ruling, but again with all deference to the 
learned Judges of the Burma Court I am 
unable to follow why a person in the con- 
trol and management of certain property 
should for the purposes of the Income-tax 
Act be regarded as the owner of the pro- 
perty. The very illustration given in the 
case of a man handing over property to his 
sons would appear to me not to be a very 
happy illustration for I do not know if the 
income-tax authorities would welcome a 
a man with several sons handing over the 
control of different parts of his property to 
different sons, thereby escaping assessment 
himself for the income with the possible 
result that the sons might not be assessable 
to income at all, for their divided shares 
might be less than the taxable minimum. 

Be that as it may however I am unable 
to see that any such forced construction is 
called for in the circumstances of this case. 
I agree that the word ‘owner’ is not defined 
in the Income-tax Act and that the word 
‘owner’ might very well cover the legal 
owner, the equitable owner or even the 
owner of a limited estate carved out of a 
larger estate. But from all this it would 
not follow that the incumbent of an im- 
partible estate becomes for the purposes of 
S. 9 the owner of the property. If, as held 
by their Lordships of the Privy Council and 
conceded by the learned Commissioner, the 
corpus of the property belongs to the joint 
Hindu family, I am unable to see that the 
individul member of that family can be 
held to be the owner simply because by 
custom in that particular property the 
major portion of the income is used entirely 
for his benefit. In the circumstances there- 
fore I would uphold the contention of the 
learned counsel for the assessee on this 
point also. The result is that I would 
answer the first question referred by the 
learned Commissioner in the negative and 
as a corollary thereto I would also answer 
the second question in the negative. As 
regards costs I consider that the assessee 
is entitled to his costs which are assessed 
at Rs. 300. 

Young C. J. — I concur. 

Blacker J. — I concur. 

. g.n ./r.k. Answered in negative. 
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Ram Lall J. 

Nizam-Ud-Din and others — Plaintiffs 

— Appellants, 
v. 

Fateh Din, Defendant and others , 

Plaintiffs — Respondents. 

Second Appeal No. 1003 of 1938, Decid- 
ed on 14th February 1939, from decree of 
Senior Sub-Judge, Ludhiana, D/- 4th May 
1938. 

(a) Punjab Land Revenue Act (17 of 1887), 
S. 44 — Mutation carries presumption of truth 
— Entries in mutation proceedings are admis- 
sible per se — Officials making them need not be 
produced. 

What is stated in a mutation carries with it the 
presumption of truth and as all official acts are to 
be presumed to have been regularly performed it is 
not necessary to produce every official who made 
an entry in the mutation proceedings. Hence, all 
entries in the mutation proceedings are admissible 
per se without the necessity of producing the offi- 
cial or officials who made them : AIR 1934 P C 
40 ; A I R 1929 Lah 93 and AIR 1936 Lah 864, 
Rel. on. [P 119 C 2] 

(b) Civil P. C. (1908), S. 100 — Finding based 

on evidence that party has not proved his case 
is finding of fact. 

Judgment of the lower Appellate Court based on 
evidence, that a party has not been able to prove 
his case amounts to a finding of fact and therefore 
even if the finding is not in fact correct it is not 
liable to be interfered with on second appeal. 

[P 119 O 2] 

Vishnu Datta — for Appellants. 

Shamair Chand — for Respondent 

( Defendant.) 

Judgment. — The plaintiffs sued for pos- 
session of land alleged to have been taken 
possession of illegally by the defendant a 
few months before suit. The main defence 
was one of adverse possession and limita- 
tion. The Court of first instance decreed 
the suit largely on the basis of the state- 
ment of the patwari who proved report in 
his roznamcha which showed that the de- 
fendant had agreed with the plaintiffs to 
exchange a certain piece of agricultural 
land with the land in dispute. It held that 
this was an admission made on 19th July 
1932, that on that date at least this land 
was in the possession of the plaintiffs and 
therefore the suit was within time. 

In appeal the learned Senior Subordinate 
Judge reversed this finding and dismissed 
the suit on the ground that in the same 
mutation relied on by the plaintiffs, in 
which the statement referred to above is 
recorded by the patwari, on a subsequent 
date, that is, on. 30th July 1932 the Gir- 
dawar Qanungo made a report that on the 
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statement recorded by the pat wari the signa- 
ture of the lambardar had not been taken 
as a witness. In the certified copy, Ex. P-1 
the seal of this lambardar Anokh Singh 
purports to have been affixed. The defen- 
dant on the other hand totally denied hav- 
ing made the report and the lower Appellate 
Court being of the opinion that the signa- 
ture or rather the mark of the seal of 
Anokh Singh as an attesting witness was 
obtained subsequently and that this Anokh 
Singh was interested in one of the plain- 
tiffs, disregarded the statement on which 
the trial Court had based its judgment. It 
held therefore that there was not sufficient 
proof of the title of the plaintiffs in the land 
in suit and in accepting the appeal dismissed 
the suit as I have said above. 

A further appeal has been brought to this 
Court by the plaintiffs- appellants through 
Mr. Vishnu Datta whose main contention 
is that the report of the Girdawar Qanungo 
•dated 30th July 1932 incorporated in the 
mutation Ex. P-1 had not been proved and 
therefore was inadmissible in evidence. His 
•contention was that before that statement 
could be taken into consideration, it was 
necessary to produce the Gird war Qanungo 
as a witness in the case. Mr. Shamair 
Chand for the defendant-respondent on the 
other hand contends that what is stated in 
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It appears thus that in that case what 
^as recorded by revenue officials in muta- 
tion proceedings was accepted as evidence 
without those officials being produced. In 
38 P L R 225 s again Bhide J. laid down 
that mutation proceedings should have 
been taken into consideration even when 
the revenue official who sanctioned them 
was not produced as a witness. In my opi- 
nion therefore what was stated by the Gir- 
dawar Qanungo in his report was properly 
taken into consideration as evidence by the 
lower Appellate Court. Mr. Shamair Chand 
contends further that if the report of the 
Girdawar Qanungo can be treated as evi- 
dence then the judgment of the lower 
Appellate Court amounts to a finding of 
fact based on evidence that the plaintiffs- 
appellants have not been able to prove 
their case, and that in this aspect even if 
the finding is in fact not correct, it is not 
liable to be interfered with on second ap- 
peal. It seems to me that there is force in 
this contention, and therefore I would re- 
ject this appeal but as I am not sure that 
I would have come to the same finding on 
the question of fact as is done by the lower 
Appellate Court I would leave the parties 
to bear their own costs throughout. 

G.N./r.k. Appeal rejected. 


•a. mutation carries with it the presumption 
of truth and that as all official acts are to 
be presumed to have been regularly per- 
formed it was not necessary to produce every 
official who made an entry in the mutation 
proceedings, and that all entries in the 
mutation proceedings were admissible per 
ae without the necessity of producing the 
official or officials who made them. In this 
oonnexion he relied on AIR 1934 P C 40, 1 
but a more direct authority in his favour is 
AIR. 1929 Lah 93 a where Bhide J. ob- 
served as follows : 

. The plaintiff produced certain copies of muta- 
tions and the entries in the mutations had been 
incorporated in the jamabandis also. There was a 
presumption of correctness of the latter entries 

under 8. 44, Punjab Land Revenue Act The 

mutations show that in one case the defendant 
•himself and in the other his son were present and 
admitted transfers at the time the mutations were 
sanctioned. The learned District Judge apparently 
thinks that the Revenue Officer who sanctioned 
the mutations or the Girdawar should have been 
produced as witnesses to prove the mutations, but 
uo authority in support of this view has been 
•cited .... 

1. Nizam Din v. Godar, (1984) 21 AIR Pfl 40 
==146 I C 606 (P O). 

“3. Bhagwan Das v. Mangal Sain, (1929) 16 AIR 
4 Lah 93=111 1 G 857. 


•3. Atri v. Rodhal, (1936) 23 A I R Lah 864=167 
I C 651=38 P L R 225. 
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Bhide J. 

Arur Singh and others — Plaintiffs — 

Appellants. 

v. 

Badar Din and others — Defendants — 

Respondents. 

Second Appeal No. 51 of 1939, Decided 
on 10th October 1939, from decree of Dist. 
Judge, Sialkot, D/- 19th October 1938. 


(a) Mahometan Law — Wakf— Land used as 

grave yard, supported by revenue entries 

Mere fact that in recent years it is not so used 
does not deprive it of its character as wakf. 

When a certain land was used as a Mahomedan 
graveyard and it is amply supported by the entries 
in the revenue records, the mere fact that in recent 
years it was not so used does not deprive it of its 
character as a ‘wakf’: AIR 1936 Oudh 207 and 
AIR 1930 Oudh 245, Rel. on. [P 120 G 1] 

(b) Mahomedan Law— Wakf— Dedication by 
non-Muslim is not invalid. 


The dedication of land by a Hindu for the pur- 
pose of a Muslim graveyard is not invalid either 
according to Hindu or Muslim law : 16 C W N 
114, Disting. [p 12 q 0 1] 

J. L. Kapur — for Appellants. 
Mohammad Amin — for Respondents . 
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Judgment. — The finding of the Court 
below that the land in dispute was used as 
a Mahomedan graveyard is amply suppor- 
ted by the entries in the revenue records 
and the mere fact that in recent years it 
has not been so used does not deprive it of 
its character as a ‘wakf’ : see A I R 1936 
Oudh 207 1 and A I R 1930 Oudh 245. 2 The 
land is still lying vacant and no question of 
any adverse possession is involved. It was 
contended on behalf of the appellants that 
no inference as to dedication could be drawn 
in this case as the original proprietors of 
the land were non-Muslims. There is how- 
ever no evidence to show when the land 
was first used as a graveyard. It was des- 
cribed as such in the earliest revenue re- 
cords; but it is possible the land may have 
been used as a graveyard from a time when 
the owners of the land were Muslims and 
not Hindus. Secondly, there seems to be no 
clear authority to show that dedication of 
land by a Hindu for the purpose of a Mus- 
lim graveyard would be invalid either ac- 
cording to Hindu or Muslim law. 16 OWN 
114 3 cited by the learned counsel on this 
point does not support him. According to 
the authority cited in that ruling, it would 
appear that dedication by a non-Muslim 
for the purpose of a mosque is not valid — 
but that is apparently the only exception 
recognized. I see no good ground for inter- 
ference in second appeal and dismiss it ; 
but in view of all the circumstances leave 
the parties to bear their costs. 

D.B./r.K. Appeal dismissed. 

1. Ramzan v. Muhammad Ahmad Khan, (1936) 
23 A I R Oudh 207 = 165 I 0 104 = 1935 
O W N 96. 

2. Abdul Ghafoor v. Rahmat Ali, (1930) 17 A I R 

Oudh 245=122 I C 326=7 OWN 382. 

3. Fazle Rahman v. Anath Bandhu, (1912) 16 

OWN 114=11 I 0 436. 
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Bhide J. 

Panna Lal and others — Defendants 

— Appellants, 
v. 

Bam Richhpal and others — Plaintiffs 

— Respondents. 

Second Appeal No. 363 of 1939, Decided 
on 23rd October 1939, from order of Addl. 
Dist. Judge, Delhi, D/- 7th March 1939. 

(a) Hindu Law — Partition — Agreement to 
refer que»tion of partition to arbitration held 
not clear and unambiguous expression of inten- 
tion to separate as to effect severance of joint 
•tatus. 

An agreement to refer question of partition to 
arbitration only stated that disputes had arisen 


between the parties about the partition of family 
property and dissolution of the joint business and 
an arbitrator was appointed to settle the dispute. 
The arbitrator was not definitely required to effect 
a partition: 

Held that the agreement was not such a clear 
and unambiguous expression of intention to sepa- 
rate as could effect a severance of the joint status ; 
32 All 415 andAIR 1925 P C 49, Eel. on. 


... L*- \J aj 

(b) Res Judicata — Interests of member of joint 
Hindu family represented by manager of hia 
branch — Decision in suit is binding on that 
member. 


Where the interests of a member of joint Hindu 
family in respect of the matters raised in the suit 
are represented by the manager of his branch, the 
decision in the suit would be binding on that mem- 
ber : AIR 1927 P C 56, Rel. on. [P 122 C 2] 

(c) Accounts — Suit for rendition of accounts 

— Relief when can be granted stated Relief 

held could be granted. 

A right to claim a statement of accounts is an 
unusual form of relief only granted in certain spe- 
cific case and is only to be claimed when the rela- 
tionship between the parties is such that this is 
the only relief which will enable the claimant to 
satisfactorily assert his rights : 60 P R 1899, Rel ; 
on- [P 122 0 2} 

According to the terms of a lease the lessees were 
liable to pay rent at the rate of Rs. 10 per month; 
but if the lessees were to sub-let and recover more 
than Rs. 60 per month, they were also liable to pay 
Jth of the excess to the lessors. The lessor alleged 
that the lessees had failed to pay rent according 
to the terms of this lease and sued to recover cer- 
tain sum as rent and also claimed rendition of ac- 
counts, alleging that the lessees were realizing more 
than Rs. 60 per month, from their sub-tenants : 

Held that claim for rendition of accounts could 
be granted : A I R 1933 Lah 483, Rel. on. 

[P 123 G 1J 

Mehr Chand Mahajan — for Appellants • 
Bishen Narain and Bishember Dayal 

— for Respondents. 

Judgment. — Tbi3 is a second appeal 
arising out of a suit for recovery of rent in 
respect of a site situated in Delhi City. 
The site belonged originally to certain per- 
sons from whom it was purchased by the 
plaintiffs’ ancestors. It is alleged that Umed 
Singh, an ancestor of the defendants, took 
the site on lease from the original owners 
by a deed dated 12th June 1882. Accord- 
ing to the terms of the lease the lessees 
were liable to pay rent at the rate of Rs. 10' 
per month, but if the lessees were to sub-lefc 
and recover more than Rs. 60 per month, 
they were also liable to pay £th of the 
excess to the lessors. The plaintiff alleged 
that the defendants had failed to pay rentj 
according to the terms of this lease and sued 
to recover a sum of Rs. 230 as rent for the 
period from 18th June 1931 to 26th April 
1933. They also claimed rendition of ac- 
counts, alleging that the defendants wer» 
realizing more than Rs. 60 per month front* 




their sub-tenants and that they were entitl- 

ith y ° f tb 6 excess * The defendants 
denied ^ the plaintiffs’ claim and asserted 

themselvejs to be permanent tenants. The 

trial Court decreed the claim for Rs. 230 

“ ren . fc *i b ^ held ^at the plaintiffs were 
not entitled to sue for rendition of accounts. 
The learned Additional District Judge, how- 
ever, held on appeal that they were enti- 
tled to the latter relief also and therefore 
remanded the case for accounts being taken 

*?• M e0r / e being P assed in favour of the 
plaintiffs for such amount as they may be 

found to be entitled to. From this decision, 
the Present appeal has been preferred on 
behalf of the defendants. The main points 
argued on behalf of the appellants were : 
ii; the lease executed by Umed Singh was 
not binding on the appellants, as there had 
been a severance of the joint family and 
Umed Singh was therefore not competent 
to execute the lease as manager of the 
family; (2) that the decisions in the pre- 
vious suits instituted by the plaintiffs do 
not operate as res judicata as held by the 
learned Additional District Judge; (3) that 
the learned Additional District Judge has 
erred in law in holding that a suit for 
accounts was competent in the circum- 
stances of the case. As regards the first 
point the following pedigree- table will show 
the relationship of the parties concerned : 
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Has Gopal 


I 


I 


Umed Singh alias Modamal 


I 


I 


Tota Ram 


Pearey Mai 


I 


r 


Panna Lal 
Defendant 1 


I 


Mutsaddi Lal 
Defendant 2 


I 


Naraindas 

I 

Bamji Dass 


• * 

I 


I 


I 


Shanker Das 

I 


Ganeshi Lal 
Defendant 8 


Nanak Ohand 
(D. W. 6) 


I 


Durga 

Perahad 


alleged ° n be balf of the appellants 
ttat the members of the family had decided 
to separate and the question of partition 
was referred to arbitration by a written 
agreement dated 16th September 1880 

rf® .Jf *?? relied on by the plaintiffs was* 
admittedly executed on 12th January 1882. 

i, ' ® refore contended on behalf of the 
PpeUants that Umed Singh was no longer 
•he karta of the famUy on 12th January 


not hind d ,K he i ease sxeouted by him does 
not bind the other members of the family. 

^‘beother hand, it is contended on be- 
half of the respondents that the agreement 
of reference to arbitration dated 16th 
September 1880 does not express any clear 
and unequivocal intention to separate, that 
asa matter of fact it was never acted upon, 
and the intention to separate, if any, was 
abandoned, that a fresh reference to arb“ 
tration as regards the partition of the joint 
property was made on 19th March 1882 
and till then the family remained joint. 
After carefully considering the two agree- 
ments to refer to arbitration in the light of 
the circumstances of the case, the conten- 
tions of the learned counsel for the respon- 
dents appear to me to be correct. The 
agreement dated 16th September 1880 only 
stated that disputes had arisen between the 
parties about the partition of family pro- 
perty and dissolution of the joint business 
and an arbitrator was appointed to settle 
the dispute. The arbitrator was not defi- 
mtely required to effect a partition and the 
possibility of a settlement in some other 
manner does not appear to be clearly ex- 
cluded by the terms of the agreement. In 
the circumstances I do not think the agree- 
ment was such a clear and unambiguous 
expression of intention to separate as could 
effect a severance of the joint status. I fur- 
ther find that the document was not even 
completed. There are some blanks left in it 
which were meant to be filled up, but were 
never filled up and it was not even signed 
by one of the coparceners, for whose signa- 
ture a blank space was left. The arbitrator 
gave no award and no partition took place 
at the time. On 19th March 1882 a fresh 
agreement of reference to arbitration with 
regard to the same matter was drawn up 
and the terms thereof indicate that the 
family still continued to be joint till then. 
This agreement, unlike the previous one 
definitely requires the arbitrator to carry 
out the partition. In view of all these facts, 

I hold that there was no severance of the 
joint status of the family till 19th March 
1882, and the lease executed by Umed 
Singh on 12th January 1882 was therefore 
binding on the appellants. The above view 
receives support from 32 All 415 1 wherein 
a member of a joint Hindu family had filed 
a plaint claiming partition but had with- 
drawn it afterwards. In the circumstances 

it was held by their Lordsh ips of the Privy 

1 ‘ sin 8 h - 32 All 415 

—7 1 0 648 = 37 I A 161 = 13 O 0 832 (PC). 
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Council that no severance of the joint status 
was effected and this view was again affirm- 
ed by them in 48 Mad 254 3 at p. 258. 

As regards the second point raised on 
behalf of the appellants, it may be men- 
tioned that the plaintiff had instituted two 
suits on the .basis of this very lease in 1914 
and 1920, but the defendants had not raised 
the above defence, viz. that Urned Singh was 
not competent to execute the lease on behalf 
of the other members of the family, in these 
suits. This was a defence, -which might 
and ought to have been raised in the previ- 
ous suits and in the circumstances Expl. 4 
to S. 11, Civil P. C., would seem to bar the 
plea in the present case. It was urged that 
the suit of 1914 was eventually decided in 
favour of the appellants and hence they 
had no opportunity of appealing from the 
finding as regards the binding nature of the 
lease given in the course of the judgment 
of the High Court. But it was stated in 
that judgment that 

60 far as plot A is concerned (and this is the 
site with which we are concerned in the present 
suit) the correctness of the decision regarding the 
period of the lease and the nature of the occupa- 
tion has not been questioned : see'Ex. P/5. 

This is clear evidence of an admission on 
behalf of the appellant and in the absence 
of any reasonable explanation as to why it 
should have been made erroneously, I do not 
see why it should not now be held to be bind- 
ing on the appellants. A similar admission 
seems to have heen made before the District 
Judge in the second suit of the year 1920 
( see Ex. P/15) and that suit was decreed. 
There was no further appeal and the deci- 
sion became final. I do not see why the 
•decision in that suit should not operate as 
res judicata as held by the Courts below. It 
was urged that although Ganeshi Lal ap- 
pellant was a party to the previous suits the 
appellant Mutsaddi Lal was not a party and 
he is therefore not bound by the decisions 
in the previous suits. There is, I think, 
no force whatever in this contention. In 
the first place, Mutsaddi Lal being a grand- 
son of Umed Singh and there being no 
allegation of his separation from his grand- 
father the lease executed by Umed Singh 
must be held to be binding on him in any 
case. Secondly, as the learned Judge of the 
trial Court has pointed out by reference to 
the evidence on the record Panna Lal, the 
elder brother of Mutsaddi Lal, was impleaded 
dn the previous suit s and he being the mana- 

n Palani Ammal v. Muthu Venkatachala, (1925) 
* 12 A I R P C 49 = 87 I G 333 = 52 I A 83= 
49 Mad 254 (PC). 


ger of his branch of the family represented] 
him in these suits. It is true that the suits 
were against the firm Panna Lal Ganeshi 
Lal, but the evidence leaves no doubt that, 
Panna Lal did represent the interests of 
Mutsaddi Lal as well in respect of the mat- 
ters raised in .those suits. In the circum- 
stances the decision in the previous suits 
would bind Mutsaddi Lal as well: cf. 51 
Bom 450. 3 

The last point which requires considera- 
tion is whether the plaintiffs were entitled 
to ask for rendition of accounts. The learn- 
ed counsel for the appellants contends that 
there was no duty cast on the appellants to 
render any accounts to the plaintiffs and 
they should have sued for a specific amount 
as they did in the previous suits. On behalf 
of the respondents, on the other hand, it was 
urged that this duty was impliedly cast on 
them by their agreement to share in the 
rent in excess of Rs. 60 in certain propor- 
tion. It is true that the lease does not con- 
tain any specific provision for rendition of 
accounts and it is merely stated therein 
that the lessors will be entitled to claim 
one-fourth of the excess over Rs. 60 per 
mensem and that the lessees will also exe- 
cute a lease with respect to the same. But 
I do not think the latter provision neces- 
sarily excludes a relief for accounts such as 
is claimed by the plaintiffs. As pointed out 
in 60 P R 1899, 4 a right to claim a statement 
of accounts is an unusual form of relief only 
granted in certain specific cases and is only 
to be claimed when the relationship be- 
tween the parties is such that this is the 
only relief which will enable the claimant 
to satisfactorily assert his rights. In my 
opinion, the present case will fall within 
this category. The circumstances which 
would entitle the plaintiffs to claim a share 
of the excess rent and the amount thereof 
are facts peculiarly within the knowledge 
of the defendants and it would be very 
difficult for the plaintiffs to ascertain the 
exact amount which they could claim with- 
out the assistance of the defendants. It was 
argued for the appellants that the plaintiffs 
could inquire from the tenants, but the 
tenants are under no obligation to disclose 
the accounts to the plaintiffs. The mere fact 
that the plaintiffs sued for specific sums on 
two previous occasions would not neces- 

3. LingaDgowda v. Basangowda, (1927) U AIR 

P C 56 = 101 I C 44 = 54 I A 122 = 51 Bom 

450 (P C). 

4. Jowahar Singh v. Haria Mai, (1899) 60 PR 

1899. 
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flarily show that they are not entitled to claim 

t “ 1 ? ™i Q f. Ife 19 explained on behalf of the 
plaintiffs that previously there were few 
tenants and they were able to make inqui- 
ries. But now there are many; that there 
are also frequent changes of tenancies and 
it is not possible for them to ascertain the 
terms thereof from the tenants. On the 
other hand, it is perfectly easy for the de- 
fendants to render an account of the rent 
realized. 

The facts of this case seem to be of a 
nature similar to those in 144 I C 505 6 on 
which the learned Additional District Judge 
relied. In my opinion the relief as to ren- 
dition of accounts granted by him was 
justified in the circumstances of this case. I 
accordingly decline to interfere and dismiss 
the appeal with costs. 

D.S./r.k. > Appeal dismissed. 
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5. Ram Lai Kapur v. Asian Commercial Assu- 
rance Co., Ltd., (1933) 20 A I R Lah 483 = 
144 I 0 505. 
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Bhide J. 

F azal Rahman and others— De fendants 

— Petitioners, 
v. 

hit. Zainab Bibi —— Plaintiff 

' Respondent. 

Civil Revn. No. 1077 of 1938, Decided 
on 4th October 1939, from order of Senior 
bub-Judge, Amritsar, D /- 22nd June 1938. 

>> c i viI p v> c - (1908) » Sch - 2 » 21 - 

_ N at,on ~ 1 D * creo ln accordance with award 

• • ,,e# ,.? n ground that reference to 

?nv«L * “ mv *i ,d ~ Appellate Court cannot 

powers under S. 151. 

wifwlff Q a de ? re ® haa .been passed in accordance 
XririfrVf? d, - the objection that the reference to 

#5f2°£ Wa ? 1D ? lid COuld onl y be decide <l by 

f / 1 rlftl Court and no appeal would be maintain- 

SJfiSS, f at - gr0 , und - . Tbe Appelate Court is not 
j stified in invoking inherent powers to set the 

JSSISL* 8 ? 6 7 ben fche aPPea 1 before him is not 

£?h42T\Ll R 1932 La r h 239 andA IR 1933 

[P 123 0 2 : P 124 C 1] 

(b) Arbitration — Validity — Mutwali Decla- 

Sf f by , R ® ference *« Hot invalid. f 
the mnt will declarafcion that the plaintiff is 
L noUllP^l JS. a “°^ ue * reference to arbitration 
wl?h VfcL * * - th0 deoree P assed in accordance 

on; 32 All 508, Disting. mValid : 55 ^ q n’ 

Dr. Shuja-ud-Din — for Petitioners. 
Cahulam Musfcafa and J. N. Malhotra -- 

for Respondent . 
Judgment. — This was a suit instituted 
l.7 , on ® Mfe * Zainab Bibi for a declaration 
cnat she was the mutwali of a mosque, 
known as Mian Mohammad Sharif’s mosque 


and also for a permanent injunction res- 
training the defendants from interfering 
with her rights in a vacant site and for 
preventing them from constructing a roof 
over it and placing girders on the northern 
wall of her house. The dispute between the 
parties was referred to an arbitrator who 
gave an award to the effect that the plain- 
tiff Mt. Zainab Bibi was not the mutwali 
of the mosque but that she was entitled to 
the injunction prayed for as regards the 
placing of the girders on the northern wall 
of her house. A decree was passed in terms 
of the award. From this decree an appeal 
was preferred to the Senior Subordinate 
Judge, Amritsar. A preliminary objection 
was raised that the appeal was not com- 
petent. The learned Senior Subordinate 
Judge held that prima facie an appeal is 
not competent when a decree is passed in 
accordance with the award, but in the pre- 
sent case the dispute between the parties 
was, in his opinion, such that it could not 
properly be referred to arbitration at all, 
and therefore the award was invalid. He 
therefore set aside the decree based on the 
award, purporting to act in the exercise of 
inherent powers under S. 151, Civil P. C. 
From this decision the present appeal has 
been preferred on behalf of the defendants. 

A preliminary objection is raised that no 
appeal is competent inasmuch as the order 
of the learned Senior Subordinate Judge 
was passed in the exercise of the inherent 
powers under S. 151, Civil P. C. This con- 
tention appears to be correct; but I see no 
objection in treating the memorandum of 
appeal as a petition for revision as prayed 
for by the learned counsel for the appel- 
lants. The learned counsel for the peti- 
tioners has urged that the learned Senior 
Subordinate Judge was not justified in 
invoking inherent powers when the appeal 
before him was not competent. It was con-j 
tended that even if the reference to arbi-l 
tration was invalid for any reason the! 
objection could only be decided by the trial 
Court and no appeal was maintainable on 
that ground. This contention is supported 
by 13 Lah 528 1 and 14 Lah 165. 2 

The learned counsel for the respondent) 
merely urged that the appeal was compe- 
tent because in the present in stance the| 

1. Bala .Ram Walaiti Ram v. Bansi Lai Jagan- 
nath U 932 ) 19 A I R Lah 239=136 I 0 11= 

13 Lah 528=83 P L R 163. 

2 ' Bat ® h arai v. Jamiat Ral, (1988) 20 A I R Lah 
qoo = 143 1 0 585 = 14 kab 165=34 P L R 
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reference to . arbitration itself was not per- 
missible according to law. But it would 
appear from the above-mentioned rulings 
that an objection of this kind can only be 
decided by the trial Court and no appeal 
would be competent even if the reference 
I to arbitration was invalid as alleged on be- 
half of the respondent. I may however add 
that the contention that the reference to 
arbitration was invalid does not appear to 
me to be sustainable. The only ruling in 
point on which reliance has been placed in 
this respect is 32 All 503. 8 That ruling, 
however, appears to be clearly distinguish- 
able as the dispute in that case related to 
succession to the office of a mutwali. It 
was pointed out that the appointment of a 
mutwali is a relief which would fall within 
the scope of S. 92, Civil P. C., and conse- 
quently was not a matter which could be 
decided by a private arbitrator. This dis- 
tinction was drawn in 35 All 459, 4 which 
was a suit similar to the present one, in 
which reference to arbitration and the 
decree based thereon was held to be valid. 
I accordingly set aside the order of the 
learned Senior Subordinate Judge and res- 
tore that of the trial Court. In view of all 
the circumstances I leave the parties to 
bear their costs in this Court and in the 
Court of the Senior Subordinate Judge. 

G.N./R.K. Order set aside . 

3. Mahomed Ibrahim Khan v. Ahmad Said 

Khan, (1910) 32 All 503=6 I 0 219=7 ALJ 
761. 

4. Mahomed Abdul Majid Khan v. Ahmad Saeed 

Khan, (1913) 35 All 459 = 20 I C 37 = 11 
ALJ 673. 
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Bhide J. 

Darbari Bam and another 

— Appellants. 

v. 

Official Receiver , Lyallpur , and others 

— Respondents. 

Second Appeal No. 7 of 1939, Decided 
on 3rd October 1939, from order of Disb. 
Judge, Lyallpur, D/- 21st November 1938. 

(a) Provincial Insolvency Act (1920), S. 4 — 
Insolvency Court has wide powers to try ques- 
tions of title, priority etc. — If it uses its discre- 
tion in the matter High Court will not interfere 

Fact that party is deprived of right of first 

appeal to High Court is immaterial. 

Section 4 confers very wide powers on the insol- 
vency Court to try all questions of title, priority 
eto. It has the discretion to try the matter under 

5. 4 and if the discretion is so exercised, High Court 
will not interfere in second appeal or revision. The 
mere fact that the party will be deprived of the 


right of a first appeal to the High Court, is not in 
itself so material when jurisdiction to try the 
matter has been conferred on the in solvency Court: 
(1882) 21 Ch D 553 and (1892) 66 L T 121, Dis- 
ting. [P 124 0 2; P 125 0 1} 

(b) Provincial Insolvency Act (1920), Ss. 4, 
53 — If former transfer by insolvent is void 
subsequent transfers are also void. 

If the former transfer by the insolvent is found 
to be void the subsequent transfers also fall along 
with it : AIR 1935 Lah 368, Bel. on. [P 125 C 1] 

Jiwan Lai Kapur — for Appellants. 

S. Iqbal Singh — for Respondents. 

Judgment. — This is an appeal from the 
order of the learned District Judge, Lyall- 
pur, directing that the Official Receiver’s 
application for setting aside a certain sale 
by an insolvent be disposed of under S. 4 r 
Provincial Insolvency Act, and that the 
matter should not be left to be tried by a 
separate suit as ordered by the Insolvency 
Judge. The learned counsel for the respon- 
dent has raised a preliminary objection 
that neither a second appeal nor revision is 
competent and secondly he has urged that 
the order passed by the learned District 
Judge was a proper one in the circum- 
stances of the case. As regards the prelimi- 
nary objection, there can be no doubt that 
S. 4, Provincial Insolvency Act, 1920, con- 
fers very wide powers on the Insolvency 
Court to try all questions of title, priority 
eto., like those arising in the present case. 
The Insolvency Court had the discretion to 
try the matter under S. 4 and the discre- 
tion having been so exercised, I do not! 
think there is any adequate ground for in-j 
terference in second appeal or revision. All! 
that the learned counsel for the appellants 
has urged is that there have been several 
successive transfers after the first sale by 
the insolvent, that the receiver has ap- 
plied for the setting aside of the transfer 
after a long time, that complicated ques- 
tions of law and fact will arise, and that if 
the matter is tried by the Insolvency J udge 
the appellants would be deprived of the 
right of first appeal to the High Court, 
which they would otherwise have as the 
cobsideration for the sale was over Rupees! 
5000. The learned counsel for the appel- 
lants has referred to (1882) 21 Ch D 553 1 
and (1892) 66 L T 121 in support of his 
contention that the question in issue should 
have been left to be decided by a regular 
suit. These rulings, however, seem to be 
distinguishable. In the first ruling, it was 
held that certain important issues were 

1. Ex parte Price; In re Roberts, (1882) 21 Ch D 
553=52 L J Oh 131= 47 L T 402 = 31 W R 
104. 
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raised which were not within the ordinary 
jurisdiction of the County Court and hence 
those issues should not be tried by that 
Court. In the present case it was admitted 
before me that the learned Insolvency 
Judge has powers of a Subordinate Judge 
Jb irst Class and would have power to try all 
the issues arising in this case even in his 
ordinary jurisdiction. The second ruling is 
based upon S. 102, Bankruptcy Act, 1882 
the provisions of which differ in material 
particulars from those of S. 4, Provincial 
Insolvency Act. 

On merits, it is true that the application 
of the receiver was unduly delayed. But 
on the other hand the transfer was made 
during the pendency of the insolvency pro- 
ceedings and the mutation proceedings 
relating to the sale by the insolvent, which 
make this perfectly clear, should have put 
the subsequent alienees on guard. The 
rapid successive transfers are suspicious 
and it seems not unlikely that the trans- 
ferees were aware of their defective title. 
It has been held in this Court that if the 
transfer by the insolvent is found to be 
void, the subsequent transfers also fall 
along with it: see 16 Lah 1013. 2 Prima 
facie, I do not think any very complicated 
questions are likely to arise, so far as the 
setting aside of the insolvent’s sale is con- 
cerned. The mere fact that the appellants 
will be deprived of the right of a first ap- 
peal to the High Court, does not in itself 
seem to be so material when jurisdiction to 
try the matter has been conferred on the 
Insolvency Court. On the whole, I am un- 
able to find any adequate grounds for 
[interference either in appeal or revision. I 
therefore dismiss the appeal with costs. 
D.B./R.K. Appeal dismissed. 
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2. Ata, Mahomed v. Mehrchand, (1935) 22 AIR 
Lah 368=156 I 0 1018 =±16 Lah 1013. 
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Bhide J. 

Mt. Mahmudi Begum and another 

Defendants — Appellants. 

’ Sultan Ahmad and others , Plaintiffs 
and others , Defendants and another , 
OtficeaZ Receiver — Respondents. 

i < 8 1t A pP0 ? 1 No * 185 of 1939 ’ decided 
on 1st November 1939. 

Civil P. C. (1908), O. 40, R. 1 - Receiver 

may be appointed after passing of mortaaue 
E*pe=i»liy .o where judgmen.-deb^r 
®«cution of decree by sale. 

befor^aa °* ?i°’ R * } a r6celver may be appointed 

mortgage d^!L? 8 after fch ? paBsin B of a decree. A 
8 ge decree was passed after compromise and 


the judgment-debtor placed various obstacles in 
he way of sale; the Court appointed receiver to 

H^\° l the .? ort * a e ed Properties: t0 

Held that considering all the circumstances of 

Wifi*?’ th i a PP° lntmen t of receiver was amply 
justified and that the contention, that proper 

course for decree- holder was to proceed to get the 

Lah 77 ge « ? r ° perfc J | 01 *’ had no ^rce: A I R 1935 
Lah 17, Rel. on; A I R 1933 Lah 687, Expl. 

TV , [P 126 Cl] 

Dr. Shuja-ud-din _ for Appellants. 

M. C Mahajan, Asadullah Khan and 
Mohsin Shah — for Respondents. 

nrl Ud ^i! n c T" is an a PP 0al from fche 
order of the Subordinate Judge, First Class, 

Uelhi, appointing a receiver of certain 

mortgaged properties. The suit was decreed 

?? fc U-. no a o 18 a of a com P r omise on 28th 
March 1938. According to the terms of the 

decree the judgment-debtors were liable to 

?qo(? S ; 2 * 4 ®' 742 -2-0 on or before 20th June 
iydy, together with future interest. They 
were,, however,, allowed to pay Rs. 2,27,500 
only in full satisfaction of the decree if that 
amount was paid within fifteen months. 
The judgment-debtors, however, failed to 

ThLpoff hmg 1D s 1 a . fcl3facfcion of the decree. 
Thereafter an application was made for the 

appointment of a receiver on the ground 
that the judgment-debtors were delaying 
execution by various tactics and the appli- 
cation was granted on 24th July 1939. 

The . learned counsel for the judgment- 
debtors who have come up in appeal to this 
Court has urged that the value of the mort- 
gaged property considerably exceeded the 

no receiver 

could be appointed after a decree- had been 
passed, that the proper course for the decree- 
holders was to bring the mortgaged property 
to sale and the appointment of a receiver 
m the circumstances was not justifiable. In 
support of his contention the learned coun- 
sel has referred to 14 Lah 457 1 150 T r 
1035,* A IR 1938 Cal 93,* etc. The Jes 
tion whether a receiver can be appointed 
in a mortgage suit was considered recently 
by a Division Bench of this Court in a case 
reported in 16 Lah 366.‘ It was held there- 
in after a consideration of a number of 
rulings of the various High Courts, that the 
Court has jurisdiction to take the mortgaged 
property m custodi a legis by the appoint. 

1- < M7-i48 I in ar fffv <1933)_20 A I R L ^ 
o T? n 3 » 574= 14 Lah 457=34 PLR 815 

2 * Bisham bhar Nath, (1934) 21 

S. Kameshwar Singh v. Anath Nath Bose, fills) 

a n 93=175 I c 908=42 OWN 266 

4 ’ SIngh 7i*nF^ DJab Nafcional Bank Ltd.* 

Sheikhupum (1936) 22 AIR Lah 17=157 I O 

474—16 Lah 866=37 PLR 529. 
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ment of a receiver to take possession of the 
mortgaged property and collect the rents 
and profits pending the disposal of the suit. 
In the present instance it was no doubt passed 
after the decree, but it would appear from 
the provisions of O. 40, R 1, that a receiver 
may be appointed before as well as after 
the passing of a decree. 14 Lah 457, 1 on 
which some stress was laid by the learned 
counsel for the appellants appears to have 
been decided on its peculiar facts, as point- 
ed out in 16 Lah 366. 4 The contention 
that the proper course for the decree- 
holders was to proceed to get the mortgaged 
property sold might have had some force if 
the judgment- debtors had not placed obsta- 
cles in the way of sale, as they appear to 
have done in this case. I have noted above 
that although the judgment. debtors were 
given 15 months for payment of the re- 
duced amount, they paid nothing whatever 
to the decree- holders during that period. 
Thereafter they delayed execution by put- 
ting an application for cancellation of the 
decree which was eventually dismissed. 
Now, they have admittedly instituted a 
suit for the cancellation of the decree and 
application has also been made to the Court 
of Wards in the United Provinces to take 
charge of the properties. In the mean- 
time the decretal amount with interest has 
swelled to an amount larger than the 
market-value found by the Court below. 
As matters stand, it is clear that the decree- 
holders will not be able to bring the pro- 
perty to sale for a considerable time. The 
learned counsel for the appellants was 
asked by me if he was prepared to with- 
draw all objections about the sale of the 
property but he said that he was unable to 
give any such undertaking on behalf of the 
appellants. The question as regards the 
appointment of a receiver has to be decided 
on the facts of each case and taking into 
consideration all the circumstances which 
have been referred to above and those 
detailed in the judgment of the learned 
Subordinate Judge I feel no hesitation in 
holding that the appointment of receiver 
was amply justified. In the end, I may 
note that according to the terms of the 
mortgage deed itself the decree- holders 
were entitled to the rent of the mortgaged 
properties. They are therefore receiving by 
the appointment of a receiver nothing over 
and above what they were entitled to. I 
dismiss the appeal with costs. 

G.N./R.K. Appeal dismissed. 
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Lala Khazanchi Shah — Decree-holder 

— Appellant, 
v. 

Haji Niaz Ali — Judgment-debtor — 

Respondent. 

Exn. First Appeals Nos. 121 and 191 of 
1939, Decided on 28th October 1939, from 
order of Senior Sub-Judge, Sialkot, D/- 
10th January 1939. 

(a) Punjab Alienation of Land Act (13 of 
1900), S. 16 — Land belonging to member of 
notified tribe cannot be sold even if decree on 
mortgage has been previously passed against 
him. 

The prohibition in S. 16 of the Act is absolute 
and land belonging to a member of a notified tribe 
cannot be sold even if a decree on the footing of a 
mortgage has been previously obtained against 
him : A I R 1933 Lah 397 ; A I R 1936 Lah 
845 ; A I R 1937 Lah 194 and AIR 1930 All 
856, Rel. on ; A I R 1931 Lah 545 ; Disting. 

[P 127 0 1] 

(b) Punjab Alienation of Land Act (13 of 
1900), S. 2 (3) — Land continuously used for 
brick-kiln from long time does not fall within 
definition of land in S. 2 (3). 

Land should not be considered to fall within 
the definition under S. 2 (3) unless it is occupied 
or let for agricultural purposes or for purposes sub- 
servient to agriculture or for pasture or falls under 
the categories (a) to (g). Land cannot be held 
to fall within the definition if it has been con- 
tinuously used for a brick-kiln from a long time. 

[P 127 C 2 ; P 128 0 2} 

(c) Civil P. C. (1908), S. 60 — Agriculturist 
mortgaging his house — S. 60 does not apply. 

Where an agriculturist himself mortgages his 
house, 8. 60 does not apply : A I R 1935 Lah 164 t 
Rel. on. [P 128 0 2} 

Achhru Ram — for Appellant. 

Madan Mohan Lai — for Despondent . 

Judgment. — E. F. A. Nos. 121 and 191 
of 1939 are cross- appeals arising out of 
execution proceedings relating to a decree 
obtained by one Khazanchi Shah against 
Haji Niaz Ali. The decree was based on a 
compromise and directed that a sum of 
Rs. 28,500 should be paid by the judg- 
ment-debtor to the decree-holder on 20th 
December 1935. In default the judgment- 
debtor was liable to pay a sum of Rupees 
32,000. The judgment-debtor having made 
a default, the decree-holder applied for 
execution claiming a sum of Rs. 32,000. 
The judgment-debtor contended that the 
terms of the compromise decree making 
him liable to pay Rs. 32,000 in case of 
default was a penal one and secondly that) 
his land was not liable to be sold inasmuch 
as his tribe, namely Kakezai, had been 
notified under the Punjab Alienation of 



1940 


Khazanchi Shah v. Hazi Niaz Ali (Bhide J.) 


Land Act. The first contention was repelled 
by the executing Court and the decision of 
the execution Court has not been challeng. 
ed before me. As regards the second con- 
tention the learned Judge held that the 
land of the judgment-debtor was not liable 
to sale according to S. 16, Punjab Aliena- 
tion of Land Act, but that there were cer. 
tam areas which did not fall within the 
definitmn of land” as given in that Act. 
He therefore held that those areas were 

liable to be sold. Prom this decision both 
parties have appealed. 

of ha i 1 first J ak ? up tbe appeal on behalf 

jLqf m“ Cre , e - holl l er ( E - A. No. 121 of 
£ -The learned counsel for the decree- 
holder contended in this appeal that the 
Kakezai tribe having been notified under 
the Punjab Alienation of Land Act after 
the passing of the decree, the judgment- 
debtor could not claim any benefit of the 
notification. It was urged that the mort- 
gagee had already acquired an interest in 
the mortgaged property prior to the date of 
the notification and therefore the mort- 
gagees rights could not be affected by the 
notification. In support of this contention 

placed upon A I E 1931 Lah 
545 but the facts of that case appear to 
me to be distinguishable. There are several 
recent rulmgs of this Court in which it has 
been held that the prohibition in S. 16 

r°,T b /u le , nation of Land Aot - is absolute 
and land belonging to a member of a noti- 

fied tribe cannot be sold even if a decree 

l 0011 ?? ° f ^ he mort eags has been 
previously obtained against him, see for 

example AIR 1933 Lah 397, 2 * * * AIR 1936 

Lah 845 s and A I E 1937 Lah 194A The 

principle laid down in these rulings will 

apply to the present case. There is no 

doubt that the judgment-debtor was a 

member of a notified tribe at the date on 

which the land was sought to be sold by 

the decree-holder and in the circumstances 

he was m my opinion entitled to the bene- 

fit of 8. 16 of the Act. A similar view was 

t . ak T e ° ky * h « Allahabad High Court in 

A I E 1930 All 866 6 on whioh the Court 

below h as r elied. I therefore uphold the 
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The neV* th6 f < ?° Urt b6l0W 0n tbi3 Point. 
The next pomt for consideration is which 

of the land belonging to the judgment-deb- 

tor falls within the definition of that term 

Act glV Thl> ^ DJab Alienafcion of Land 
fcion 2 (3))- definitlon runs as Allows (Sec- 

The expression “land” means land which is not 
occup ied as the site of any building in a town or 

nnio 86 a < Dd 1S occu P led or Ie t lor agricultural pur- 
pose or for purposes subservient to agriculture or 

i 0 n r d P othcr e V an V nClUdeS ~ (a)the sites8 ° f buildings 

the profits of an estate or holding; '(c lVdu or 

aoy fixed percentage of the land releou/pa^ble 

(d) a H e e ht° r to an a SUperior 

[Of a right to receive rent ; ( e ) anv rirrhf 

water enjoyed by the owner or occupier^of fandias 
f &ny nghfc of occu Pancy; and (g) all trees 

standing on such land. « an trees 

« I<! JT ld app0ar from the above defini. 
tion that land should not be considered to 

fall within the definition unless it is occu- 
pied or let for agricultural purposes or for 
purposes subservient to agriculture or for 1 
pasture or falls under the categories (a) to 
( g ). The learned counsel for the appellant 

k t6 u n .u ^ hat C6rt ain khasra numbers 
whmh the learned Judge of the Court below 

rcTn 6 * * * w f 6 W1 , th L n this defiQ iti°n, were 
really liable to sale because the area includ- 
ed in these khasra numbers was not occu- 
pied for agricultural purposes or any 
purposes subservient to agriculture. These' 
khasra numbers are: 

Khasra No. Area 


384 

691/378 

692/378 

879 

693/378 


Description 
chhappar 
banjar kadini' 
banjar kadim 
banjar kadim 
abadi 


i- singi1 ' <i93i) 18 aib 

2. Thakor Das v. Roshan Din, (1988) 20 A I R 

fi AM? n 97 ^ 141 1 ° 684=84 PLR 623. 

‘ atS 1 ? ? a “ v * Muzaffar Ahmad, (1936) 23 

4 846=1661 0 243=88 PL R 1066 

4. Bahib Dayal y. Jamaluddin, (1987) 24 AIR 

k A*? 194=164 I C 762=88 PLR 926. 

* ^ ah ® bir p arshad v. Mahesh Prasad, (1980) 17 

A I R All 866=128 I 0 826=1931 A L J 45. 


2 kanals 16 marlas 
6 marlas 
6 marlas 
11 marlas 
6 marlas 

It appears from the entries in the reve 
nue records which have been placed on the 

r®°° rd ’ that the3 ® khasra numbers have 
been described as shown in the third column; 
above ever since the year 1914-15. In other 
words they have not been under cultiva- 
tion for a period of over 20 years. There is no 
evidence on the record to show that thev 
have been used for any purposes subservi- 

W.6 ag " oult . ure «** Pasture. On the other 

hand, there is evidence to the effect that 
these areas are within municipal limits and' 
houses are being built in the neighbourhood 

tor 6 hTJ De f l ° r the judgment-deb-' 

havJ7» 6rre f ‘° tw ° documents whioh. 
have been marked as O. 4. One of these. 

documents is a judgment of the year 1924 
'y ’, cb , ahow8 fcbafc the present deoree-holder 

finnY. tD ° rfcga S° r for recovery of Eupees 
800 as rent for four years. The claim was- 
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decreed only for one year, it being held that 
the relationship of landlord and tenant had 
not been shown to subsist after the first 
year. It appears from the judgment that 
the mortgagor had taken on lease the whole 
of the area mortgaged; but this judgment 
cannot show that the whole of the land in- 
cluded in the lease was actually used for 
agricultural purposes or for purposes sub- 
servient to agriculture within the meaning 
of S. 2, Punjab Alienation of Land Act, at 
the time it was sought to be sold. As stated 
already the entries in the revenue records 
show that the above khasra numbers at any 
rate have not been used for any agricultu- 
ral purpose for a period of over 20 years. 

The second document marked O. 4 is a 
lease in favour of one Imam Din by Mt. 
Fatma who is said to be the wife of the 
judgment. debtor. It is not explained why 
the lease was given by the wife of the judg- 
ment-debtor. The lease appears to have 
been given in 1936; but there is no docu- 
mentary evidence from the revenue records 
to show that the land was actually cultiva- 
ted. Imam Din has gone into the witness- 
box and has stated that some land in the 
neighbourhood of the brick-kiln on khasra 
No. 169, to which the lease refers, had 
been cultivated; but his statement is not 
supported by any entries in the revenue 
records. It seems to me that this lease was 
probably manufactured in anticipation of 
the execution proceedings and is not reli- 
able. In view of the long series of entries in 
the revenue records dating from the year 
1914-15 with reference to the khasra num- 
bers referred to above, I hold that the land 
included in these khasra numbers is not 
occupied for agricultural purposes or for 
purposes subservient to agriculture within 
the meaning of the definition of “land” as 
given in S. 2, Punjab Alienation of Land 
Act, and the land is therefore liable to be 
sold in execution of the decree. 

I now proceed to the appeal of the judg- 
ment-debtor. The learned counsel for the 
judgment-debtor contended that out of an 
area of 59 kanals, 13 marlas in Usman 
Mahal, 44 kanals 14 marlas, which are 
Bhown as banjar kadim, should not have 
been ordered to be sold. An examination of 
the entries in the revenue records with res- 
pect to this area shows that the cultivation 
of this area has varied from time to time. 
A portion of the area was at one time occu- 
pied for the purposes of a brick-kiln but 
subsequently the area seems to have been 
used for other purposes. In 1931-32 the 


whole area of 58 kanals was shown as 
banjar kadim but in 1935-36, 14 kanals 
were cultivated and shown as barani. This 
land is not alleged to be in the abadi. It 
cannot therefore be inferred from the reve- 
nue records that this land has ceased to be 
occupied for agricultural purposes. I there- 
fore hold that this land is not liable to be 
sold. 

The next point urged on behalf of the 
judgment-debtor was that an area of 9 
kanals, 15 marlas of land in Puran Heran 
under a brick-kiln which the learned Judge 
of the Court below bas held to be liable to 
be sold should also have been exempted. 
This contention appears to me to have no 
force in view of the definition of ‘land’ as 
given in the Punjab Alienation of Land Act. 
According to the definition, the land must 
have been occupied for agricultural purposes 
or purposes subservient to agriculture and 
when the revenue records show definitely 
that this was not so used for - years, it can- 
not be held to fall within the definition. 
The entries in the revenue records show 
that this land (khasra No. 169) has been 
continuously used for a brick-kiln from 
1914-15. 

Lastly, it was contended on behalf of the 
judgment- debtor that his house was also 
not liable to be sold in view of the provi- 
sions of S. 60, Civil P. C.; but this point 
was apparently not raised or put in issue 
in the Court below and, in view of the fact 
that the house was mortgaged, the conten- 
tion appears to have no force: vide AIR 
1935 Lah 164. 6 I accordingly accept the 
appeal of the decree-holder with reference 
to khasra Nos. 384,591/378, 592/378, 379 
and 593/378 and direct the area comprised 
in these numbers be sold in execution of 
the decree. I also accept the appeal of 
the judgment-debtor and hold that the 
area of 44 kanals 14 marlas in Usman 
Mahal, which the Court below has directed 
to be sold, is not liable to be sold. I leave 
the parties to bear their costs. In the end, 

I may note that the question as regards 
the possibility of leasing of the land which 
has been held to be not saleable has not 
been considered in this appeal and it is open 
to the decree-holder to apply for a lease of 
that land, if so advised. 

D.S./R.K. Appeal allowed. 

6. Chittar Mai v. Mfe. Ram Devi, (1935) 22 A I R 
Lah 164. 
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FULL BENCH 

Young 0. J., Tek Chand, Dalip Singh, 
Monroe, Bhide, Din Mohammad and 

Bam Lall JJ. 

. Hakam Khuda Yar — Convict 

Appellant 

v. 

Emperor . 

Criminal Appeal No. 476 and Cri. Revn. 
W os. 769 and 1126 of 1939, Deoided on 
8th March 1940, from order of Seas. Judge, 
Sialkot, D/- 20th April 1939. 

(a) Precedent — Privy Council — Value of 
obiter dicta. (Per Abdul Rashid J. in Order of 
Reference.) 

Even the obiter dicta of the Privy Council are 
entitled to the greatest respect. [P 130 0 1] 

(b) Interpretation of Statutes — Judge has no 
power to defeat plain intention of Legislature. 

Legislature may have unconsciously done a 
thing deemed injurious. It may have acted with 
improvidence or without sufficient forethought; 
but if so, it must be left to correct its own error 
and Judge has no power to defeat its plain inten- 
tion because of the results which it may or may 
•not have contemplated: (1878) 3 AC 944, Rel. on. 

[P 182 C 2] 

?I i o m . inal P : C * ( 1898 ). Ss. 1 (2) and 162 

o. 162 is specific provision to the contrary. 

(Per Young C. J., and Tek Chand and Din 
Mohammad JJ. ; Dalip Singh and Bhide JJ. 
contra.) 

Section 162 is a “specific provision to the con- 
trary” within the meaning of S. 1 (2) of the Code. 

(d) Evidence Act (1872), S. 27 — &?27 il 
pro tanto repealed by S. 162, Criminal P. C. 

(Per Young O. J., Tek Chand, Din Mohammad 
Monroe and Ram Lall JJ.; Dalip Singh and 
Bhide JJ. t dissenting.) 

Section 27, Evidence Aot, is pro tanto repealed 
by S. 162, Criminal P.C., and evidence of informa- 
tion, whether it amounts to a confession or not, 
which relates to the fact discovered in consequence 
of such information must not be considered admis- 
sible in evidence. [P 133 C 1; P 135 0 1] 

(c) Evidence Act (1872), S. 27 —“Custody ” 
— Meaning. 

(Per Pottn^ C. J .) — The question whether an 
accused person is in custody or not is a question of 
fact and not law. £P i 33 q 

and Din Mohammad JJ.) — “Police 
custody does not necessarily mean custody after 
formal arrest and it also includes “some form of 
police surveillance and restriction on the move- 
ments of the person concerned by the police.” It is 
open to an accused person to prove in every case 
that arises that he was actually in the custody of 
a ponce officer, although in the police diaries he 
was not shown to have been formally arrested. 

* m r • • , „ „ j E p 146 0 2 : p 154 0 l] 

mf„, a i C 'i ,n L ,n * 1 P - C : 0898), S. 162 _ State- 
«nci de r y "Clued to third perron in pre- 

question ef fect ' " “ ““ ement *® 
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Where an accused person makes a statement to 
another person m presence of the police, whether 
that statement is made to the other person or to 
the police is a question of fact, and not of law. If 
it 1 s found on the facts of any case, that a state- 
ment made to a third person, was in reality in- 
tended to be made to the police and was represented 

as having been made to a third person, merely as 
a colourable pretence in order to evade the provi- 
sions of S. 162, the Court will hold it to be exclud- 
ed by the Section. But it cannot be laid down that 
every statement made to a person assisting the 
police during an investigation should be treated as 
a statement made to the police and as such exclud- 
ed by S. 162. The question is thus one of faot. 

. % _ . [P 138 C 1 , 2; P 147 C 11 

(g) Criminal P. C. (1898), S. 1 (2)_Evidence 
Act >* fpecial law. (Per Tek Chand and Bhide 
dJ vxn Mohammad J. 9 contra.) 

Section 27 contains the “ law on a particular 
subject” and is, therefore a “special law” as so 
defined. [P 133 c 2] 

(h) Interpretation of Statutes — Repeal of 
earlier enactment. 

It is no doubt true that it is one of the canons of 
the interpretation of statutes that repeal by impli- 
cation of an earlier enactment is not to be favour- 
ed, especially when the earlier enactment dealt 
with a particular subject. But if the later statute 
is so worded that the repeal flows from it as a ne- 
cessary consequence, it is the duty of the Courts to 
give effect to it. [p ^34 (3 2 ] 

(i) Penal Code (1860), S.. 40 and 41-Special 

law — Meaning of. 

(Per Bhide J.)— The expression “special law” as 
defined in 8 . 40 cannot be taken to mean only 
enactments which create fresh offences not made 
punishable under the Penal Code. [P 139 C 1] 

(Per Din Mohammad J .) — The term “special 
law” refers only to a law dealing with those mat- 
ters which had not been dealt with in that Code, 
i. e. a law creating offences not contemplated by 
the Penal Code. [P 143 0 2] 

(j) Evidence Act (1872), S. 26— Applicability. 
Section 26 has always been taken to apply to 

confessions made to some person other than a 
police officer. [p 142 q 1 ] 

Mukand Lai Puri, Bishan Narain and 
M. L. Chawla — for Appellant. 

M. Sleem, Advocate-General 

for the Crown . 

Order of Reference by 
Single Bench. 

Abdul Rashid J . — The question for con- 
sideration in this case is whether the state- 
ment of the accused person during the 
course of the investigation to the effect " I 
have buried the dead body of Mehr Din 
near the canal" is admissible in evidence 
by virtue of S. 27, Evidence Act, as the 
dead body was dug out from a place near 
the canal at his instance. This question was 
fully considered by a Full Bench of this 
Court consisting of seven Judges in 10 Lah 
283. According to this rulipg the above 
1. Sukhan v. Emperor, (1929) 16 A I R Lah 344 

—115 I G 6=30 CrL J 414=10 Lah 283=30 
P L R 197 (P B). 
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mentioned statement would be admissible 
in evidence. In a case reported in A I R 
1939 P C 47, 2 their Lordships of the Privy 
Council have held that the words of S. 162, 
Criminal P. C., are plainly wide enough to 
exclude any confession made to a police 
officer in the course of investigation whe- 
ther a discovery is made or not. The atten- 
tion of their Lordships was invited to S. 27, 
Evidence Act, and it seems to have been 
contended that certain statements which 
fall within the purview of S. 162, Criminal 
P. C., would become admissible by virtue of 
S. 27, Evidence Act. 

Their Lordships were however of the 
opinion that the words of S. 162 were wide 
enough to exclude any confession made to 
a police officer in the course of investiga- 
tion whether it leads to a discovery or not. 
S. 27, Evidence Act, may therefore be held 
pro tanto to have been repealed by the pro- 
visions of S. 162, Criminal P. C. The only 
way in their Lordships’ opinion to save 
S. 27, Evidence Act, was to hold that S. 27 
was a special law within the meaning of 
S. 1 (2), Criminal P. C., and that S. 162 
was not a specific provision to the contrary. 
On the point whether S. 27 still remained 
operative in spite of the provisions of S. 162, 
Criminal P. C., by virtue of S. 1 (2), Cri- 
minal P. C., their Lordships expressed no 
opinion. After making these observations, it 
was again repeated that whatever be the 
right view it was necessary to give S. 162 
the full meaning indicated above. 

It has been contended by Mr. Puri that 
in their Lordships’ opinion S. 162 has the 
effect of repealing S. 27, Evidence Act, so far 
as confessions made to a police officer in the 
course of investigation are concerned, even 
if such confessions lead to recovery. The 
learned counsel has contended that in view 
of the pronouncement of their Lordships of 
the Privy Council referred to above the Full 
Bench ruling reported in 10 Lah 283 1 can- 
not be said to lay down the law correctly. 
The observations of the Judicial Committee 
were obiter dicta, but even the obiter dicta 
of the Privy Council are entitled to the 
greatest respect. The point involved in this 
case arises in a very large number of cri- 
minal cases and is one of great importance. 

I therefore suggest that the learned Chief 
Justice may be pleased to constitute a Divi- 
sion Bench or a larger Bench for the deci- 
sion of the point involved in this case. 

2. Narayanaswami v. Emperor, (1939) 26 A I R 
P O 47=180 I C 1=66 I A 66=18 Pat 234 = 
(1939) 1 MLJ 756=1 LR (1939) Ear 123 (PC). 


Order of Reference 
by Division Bench 

Din Mohammad and Bam Lall JJ. — 
This case was referred to a Division Bench 
by order of the Hon’ble Chief Justice on 
the recommendation of a Single Judge. The 
question involved is one of considerable im- 
portance and difficulty and we consider that 
it should be dealt with by a much larger 
Bench and the law stated more authorita- 
tively than we can do. The single Judge, 
who referred the case, apparently considered 
that the authority of a Full Bench decision 
reported in 10 Lah 283 1 was shaken by a 
decision of their Lordships of the Privy 
Council reported in A I R 1939 P C 47.* 
There are certain obiter dicta in the Privy 
Council case which support the view that 
as the result of the amendment of S. 162, 
Criminal P. C., in 1923, S. 27, Evidence Act, 
has been virtually repealed. If this be so, 
the legal position should, in our opinion, 
be reviewed by a much larger Bench and 
placed beyond doubt. This Privy Council 
decision was considered in two recent deci- 
sions of the Madras High Court reported in 
50 M L W 318 s and 50 M L W 423. 4 The 

same Bench decided this point in both the 
Madras cases and held that the question 
whether S. 162, Criminal P. C., has repealed 
S. 27, Evidence Act, so far as statements 
made to a police officer are concerned has 
not been decided by the Privy Council and 
they were of the opinion that the matter 
could still be decided independently of the 
views expressed by their Lordships in the 
case cited above. The Madras Court held 
that the Evidence Act was a special law 
which was not derogated from by the 
general rule enacted in S. 162, Criminal 
Procedure Code. 

In the present case, it is contended that, 
at the time Hakam, appellant, made a state- 
ment, which is alleged to have led to the 
discovery of the body of the deceased, the 
appellant was hot in custody inasmuch as 
he was not formally arrested and therefore 
S. 27 did not apply and so could not be 
used. We are of the opinion that it is not 
necessary that a formal order of arrest 
should be made before S. 27, Evidence Act, 
comes into play and that for the purposes 
of that Section any restraint in the course 
of investigation is sufficient. The fact that 

3. In re Subbiah Tevar, (1939) 26 A I R Mad 856 

=184 I C 593=1 Ij R (1939) Mad 947=(1939) 

2ULJ 455=41 CrLJ41 = 50MLW 318. 

4. In re Kapa Morranna, (1939) 26 A I R Mad 

840=60 MLW 423=(1939) 2 MLJ 635. 
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a suspeofc is sent for and kept with the polioe 
till the investigation is sufficient restraint 
to bring S. 27 into operation. As the point 
however has been raised it will, in our 
opinion, be as well for a larger Bench to 
consider this matter also, namely what kind 
or class of custody is necessary before S. 27 
comes into operation. 

It has been argued by Rai Bahadur 
Mukand Lai Puri that, though S. 27, Evi- 
dence Act, does not come into play, the 
alleged statement of Hakam, appellant, is 
covered by S. 25, Evidence Act, since it 
was, made in the immediate presence of the 
police and therefQre was virtually made to 
the police. That may be so if S. 27 was not 
a kind of proviso to S. 25 and saved certain 
statements in stated circumstances. His 
contention however is that this statement 
cannot be used for any purpose because it 
was made in the course of an investigation 
and in spite of S. 27, Evidence Act, it was 
rendered inadmissible by S. 162, Criminal 
There was doubt at one time as to 
whether statements made by accused per- 
sons were covered by S. 162, but that doubt 
has now been laid at rest. The question 
however still remains whether statements 
directly leading to a recovery are not out- 
side the scope of this rule. As the decision 
reported in 10 Lah 283 1 was given by seven 
Judges of this Court and as the authority of 
that decision may be called in question we 
direct that these papers be laid before the 
Hon’ble the Chief Justice with a recom- 
mendation that the whole case be sent for 
decision to a much larger Bench. 

OPINION 

Young C. J, — One criminal appeal and 
two revisions have been referred to this 
Full Bench in order that the effect of the 
observations of their Lordships of the Privy 
Council in (1939) 1 M L J 756 2 should be 
determined. Their Lordships decided that 
the words "by any person” in S. 162, Cri- 
minal P.. 0., included an accused person. 
This decision overruled the view held by 
the majority of the Indian High Courts on' 
this point. Their Lordships observed fur- 
ther as follows : 

The words of 8. 162 are in their Lordships’ view 
plainly wide enough to exclude any confession 
made to a police officer in course of investigation 
whether a discovery is made or not. They may 
therefore, pro tanto repeal the provisions of the 
Section which would otherwise apply. If they do 

S°& P S 8 ™ llabl y ifc would h© the ground that 
«i« 7 ’« Evld f I i, ce Act » is a “special law” within the 
meaning oi 8. 1 (2), Criminal P. 0., and that 
o. lo 2 is not a specific provision to the contrary. 


In the three oases referred to us the 
problem is what effect S. 162, Criminal 
P. C., in view of the above observations of 

a!* ™° r< ? ! ships * has upon S * 27 > Evidence 
“ave k 0ar <l lengthy arguments by 
Mr. Mukand Lai Puri on behalf of Haku 
appellant and by the learned Advocate- 
General on behalf of the Crown. These 

x t cllQ^ upon a great many 

topics in one way or another connected 
with the question before us, but it appears 
to me that the only point for decision is : 

Have the provisions of S. 27, Evidence 
Act, pro tanto been repealed by S 162 
Criminal P. C.” ‘ * 

Their Lordships have made it perfectly 
dear that the words of S. 162 are wide 
enough to exclude any confession made to a 
police officer whether a discovery is made 
or not, unless S. 27, Evidence Act, is a 
speoial law within the meaning of S. 1 (2) 

a r o5* na * ^ and even in that event 
?• 27 would be pro tanto repealed if S. 162 
is a specific provision to the contrary.” 
b. 162, Criminal P. C., reads as follows : 

(1) No statement made by any person to a police 

?tl?l n C -f“/ fa ! 1 - inv08tigation under this 
Chapter shall, if reduced into writing, be signed bv 

the person making it; nor shall any such state- 
ment or any record thereof, whether in a police 
diary or otherwise, or any part of such statement 
or record, be used for any purpose (save as herein- 
after provided) at any inquiry or trial in respect of 
any offence under investigation at the time when 
such statement was made : 

Provided that, when any witness is called for 
the prosecution in such inquiry or trial whose 
statement has been reduced into writing as afore- 
said, the Court shall on the request of the accused 
refer to such writing and direct that the accused 
be furnished with a copy thereof, in order that any 
part of suoh statement, if duly proved, may be 
used to contradict suoh witness in the manner 
provided by 8. 145, Evidence Act, 1872. * 


(2) Nothing in this Section shall be deemed to 
appl y a °y statement falling within the provi- 
sions of 8. 32, cl. (1), Evidence Act, 1872. 

Section 27, Evidence Act, enacts aa 
follows : 

Provided that, when any fact is deposed to as 
discovered in consequence of information received 
from a person accused of any offence, in the cus- 
tody of a police officer, so much of such informa- 
tion whether it amounts to a confession or not, as 

relates distinctly to the fact thereby discovered 
may be proved. » 

Section 1 (2), Criminal P. C„ ia aa 
follows : 

. . . . in the absence of any speoific provision to the 
contrary, nothing herein contained shall affect any 
speoial or local law now in force .... 

A “special law” is defined in S. 41, 1. P. C., 
as a law applicable to a particular subject. 
This definition is adopted for the purposes 
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of the Criminal Procedure Code by virtue 
of S. 4 (2) of that Code. The history of 
S. 162, Criminal P. C., and S. 27, Evidence 
Act, is as follows : In 1861 the Code of 
Criminal Procedure contained Sections 
covering some of the present provisions of 
S. 162, Criminal P. C., and it also contain- 
ed Ss. 148, 149 and 150 which dealt with 
statements to a police officer such as are 
now covered by Ss. 25 to 27, Evidence Act. 
From these provisions of the Code of 1861, 
it is clear that confessions to a police officer 
were not then barred if they led to a dis- 
covery. The question now before us could 
not have arisen under this Code. In the 
Code of 1872, the provisions of Ss. 148, 149 
and 150, originally in the 1861 Act, which 
dealt with statements to a police officer, 
were removed from the Code and included 
in the Evidence Act. There was no conflict 
in this Code between the provisions equi- 
valent to the present S. 162 and S. 27, 
Evidence Act, because in this Code oral 
proof of statements made to a police officer 
was admissible; only statements or confes- 
sions reduced to writing were barred. In 
the Code of 1882, S. 162 reads as follows: 

No statement, other than a dying declaration, 
made by any person to a police officer in the course 
of an investigation under this Chapter shall, if 
reduced to writing be signed by the person making 
it, or shall be used as evidence against the accused. 

By this provision it is to be noted that 
S. 32, Evidence Act, that is, the Section 
relating to dying declarations, was speci- 
fically exempted, and as the wording of the 
Section might have made it doubtful whe- 
ther S. 27, Evidence Act, was affected or 

not the Section included the proviso : 

Nothing in this Section shall be deemed to affect 
the provisions of S. 27, Evidence Act (1872). 

In the Code of 1898, S. 162 dealt only 
with statements made to a police officer if 
reduced to writing. The Section barred 
such a written statement being used as 
evidence. Again in this Code, S. 27, Evi- 
dence Act, in so far as it dealt with oral 
statements, was not originally affected. It 
was unnecessary in the Code of 1898 there- 
fore to enact any saving clause as regards 
S. 27. In 1923 an amendment was made to 
S. 162, as is seen from the present S. 162 
referred to in full above. Statements whe- 
ther oral or in writing made by any person 
to a police officer in the course of an 
investigation were stated not to be available 
for any purpose (save as was thereinafter 
provided for in the Seotion itself) in any 
enquiry or trial in respect of any offence 
under investigation at the time when such 


statement was made. It is clear therefore 
that, by the amendment, S. 27, Evidence 
Act, was affected, and there was in this Act 
no clause saving S. 27, Evidence Act, from 
the effect of S. 162. Further, S. 32, Evi- 
dence Act was expressly mentioned and 
S. 162 was made inapplicable to the Section 
of the Evidence Act. In addition, S. 145, 
Evidence Act, was exempted in so far as 
S. 162 permitted the accused to refer to the 
previous statement of a prosecution witness 
which had been reduced into writing for 
the purpose of contradicting such a witness. 

The history therefore of S. 162, Crimi- 
nal P. C., and S. 27, Evidence Act, estab- 
lishes that the Legislature in 1923 appa- 
rently deliberately omitted to save S. 27 
from the obvious effect of S. 162. It can 
hardly be contended, in view of the history 
of the Criminal Procedure Code, that the 
Legislature did not know that S. 162, Cri- 
minal P. C., and S. 27, Evidence Act, were 
not in direct conflict. It was argued by the 
learned Advocate-General however that the 
Legislature might not have realized the 
effect of S. 162 upon evidence which previ- 
ously was admissible with regard to confes- 
sions which led to discoveries, or that by 
negligence the Legislature may have omit- 
ted a reference to S. 27, Evidence Act. The 
answer to these arguments however is con- 
tained in the observations of Lord O’Hagan 
in (1878) 3 A C 944. 6 He says (at page 
961.) : 

But even if the view of the eminent Judges of 
appeal should be correct as to the consequential 
repeal of the statutes to which they refer I do not 
conceive that the respondent ought therefore to 
succeed. The Legislature may have unconsciously 
done a thing deemed injurious. It may have acted 
with improvidence or without sufficient fore- 
thought ; but if so, it must be left to correct its 
own error, and we have no power to defeat its plain 
intention because of the result which it may or 
may not have contemplated ; 

and further (also at p. 961) his Lordship 
remarked : 

As was observed by Grove J., in Parsons v. Tin- 
ling , 8 a very few words would have secured the 
continuing action of the earlier statutes; but they 
were not inserted, and their non-insertion derives 
double significance from the careful reference to 
the County Courts. 

Equally, for the purpose of this discus- 
sion, a very few words would have secured 
the continuing action of the previous Codes, 
but they were not inserted, and their non- 
insertion derives double significance from 

5. Garnett v. Bradley, (1878) 3 A C 944=48 L J 

Ex 186=89 L T 261=26 W R 698. 

6. (1877) 2 C P D 119=46 L J 0 P 230=35 L T 

851=26 W R 255. 
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the careful reference to Ss. 32 and 145, 

% 1 Q a ^ in the amendment of S. 162 

m 1923. Arguments have been addressed 
to us by the learned Advocate-General on 
the problem of when a subsequent statute 
repeals a previous one, but, in my opinion, 
these arguments have no force when the 
wordings of the subsequent statute itself are 
clear beyond any ambiguity. It is unneces- 
sary to consider whether S. 27, Evidence 
Act, is a “special law” within the meaning 
of S. 1 (2), Criminal P. C., a point not free 
from difficulty — as, in my opinion, S. 162 
is a ^ specific provision to the contrary” 
within the meaning of S. 1 (2) of the Code. 
The word specific’ is defined in Murray’s 
Oxford Dictionary as ‘precise or exact in 
respect of fulfilment, conditions or terms ; 
definite, explicit.’ There could hardly be 
anything more definite or explicit than the 
terms of S. 162, Criminal P. C. The words 


no statement made by any person to a police 
omcer ..... nor shall any such statement or any 
record thereof, whether in a police diary or other- 
wise or any part of such statement or record, be 
used for any purpose (save as hereinafter provided) 
are, in my opinion, ‘specifio’, that is, defi- 
nite and explicit. In addition when, as I 
have pointed out above, there are two 
exceptions included in the Section affecting 
the Evidence Act and no mention of S. 27 
is made the matter is put beyond doubt. 

In my opinion therefore S. 27, Evidence 
Aot, is pro tanto repealed by S. 162, Crimi- 

** an J evidence of information, 

whether it amounts to a confession or not, 
whioh relates to the fact discovered in con- 
sequence of such information must not now 
be considered admissible in evidenoe. It 
will be for the Legislature to consider the 
effect of this decision and to amend S. 162, 
if that is thought to be advisable. Having 
come to this conclusion the other points 
raised in this Court do not arise. They are: 
(1) When is an accused person said to be 
in custody ? (2) If an accused person is not 
m Police custody but makes a statement to 
another person in presence of the police is 
that statement admissible under S. 27, Evi- 
dence Act ? and (3) If an accused is not in 
custody but makes a statement to a police 
omcer which leads to a discovery of a fact, 
ib that admissible under S. 27 ? But I may 
say that in my opinion the question whe- 
ther an accused person is in custody or not 
p a question of fact and not of law. 
■Equally, where an accused person makes a 
catement to another person in presence of 
e police, whether that statement is made 


to the other person or to the police is also a 
question of fact, and not of law. The cases 
will be returned to the single Judges origi- 
nally seised of them for decision according 
to law in the light of this opinion. 

Tek Chand J. — I agree in the conclusion 
reached by the learned Chief Justice on the 
main question involved in these cases. I 
consider that S. 27, Evidence Act, is a 
speoial law” but, I think, that S. 162, 
Criminal P. C., as amended in 1923, con- 
tains a very clear and “specific” provision 
to the contrary, and, therefore, as laid down 

q 1 ^ ^e Code, it pro tanto repeals 
b. 27. While I am unable to accept the 
contention of the learned Advocate-General 
that the whole of the Evidence Act is a 
special law” as defined in S. 4 (2), Crimi- 
nal P. C., read with S. 41, Penal Code, I 
have no doubt that S. 27 contains the “law 
on a particular subject” and is, therefore, a 
special law” as so defined. The particular 
subjeot is the admissibility of information, 
received from a person accused of any 
offence in the custody of a police officer, 
whether it amounts to a confession or not, 
when a fact is deposed to as having been dis- 
covered in consequence of such information. 

The learned counsel for the appellant 
argued that^S. 27 is a “general law” inas- 
much as it applies to the whole commu- 
nity, being unlimited both in its area and 
as regards the individuals in its effect,” and 
he referred to the definition of ‘ general” 
and special” laws as given in Salmond’s 
Jurisprudence (9th Edn.), p. Ill, Craie’s 
Statute Law and other textbooks. The 
quotation above mentioned is from the 
judgment of Lord Justice Bowen in (1893) 

2 Q B 454 7 at p. 462, where “general” law 
is distinguished from “local” or “personal” 
law. Salmond divides the whole body of 
law — the entire corpus juris— into two 
parts: (1) “General,” consisting of the ordi- 
nary law of the land, and (2) “special,” 
which, according to his division, includes 
International law, Martial law, Foreign 
law, Conventional law, etc. It is obvious 
that in the Code of Criminal Procedure 
the expression “speoial law” is not used in 
contradistinction to “general law” in this 
sense. Here, it has been given a specifio 
meaning, namely that a “special” law is one 
which deals with a particular subject. 

Before 1872, when the Evidence Act was 
enacted, the law relating to this particular 

7. R. v. London County Council, (1898) 2 QB 

L J Q B 4=4 R 531=69 L T 580 = 

42 W R 1=58 J P 21. 
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subject was contained in Ss. 147 to 150, 
Criminal P. C., 25 of 1861. In that year 
the Code of 1861 was repealed by Act 10 
of 1872. The provisions as to the admissi- 
bility of confessional statements made by 
an accused person were taken out of the 
Code and were incorporated in the Evi- 
dence Act 1 of 1872, as Ss. 25 to 27. 
There was nothing in this Code, or 
the Codes by which it was replaced in 
1882 and 1898, which in any way came 
in conflict with these Sections and, there- 
fore, the question now before us did not 
arise. In 1923, however, S. 162 of the Code 
was materially altered. The amended Sec- 
tion laid down in emphatic terms that 
no statement made by any person to a police officer 
shall, if reduced to writing, be signed by the person 
making it ; nor shall any such statement or any 
record thereof, whether in a police diary or other- 
wise, or any part of such statement or record, be 
used for any purpose (save as hereinafter provided) 
at any enquiry or trial in respect of any offence 
under investigation at the time when such state- 
ment was made. 

Then follow certain provisos which ex- 
clude from the operation of S. 162 certain 
other provisions of the Evidence Act, but 
S. 27 is not one of them. This Section, as 
worded, is very comprehensive, and soon 
after its enactment the question arose as to 
whether it had repealed pro tanto S. 27, Evi- 
dence Act. Most of the High Courts answered 
this question in the negative, holding that, 
though the words “any person” were very 
wide, they could not have been intended 
by the Legislature to include “an accused 
person,” for otherwise S. 162 “would virtu- 
ally repeal” S. 27, Evidence Act — a result 
which it was thought “could not have been 
intended by the Legislature.” It was, 
therefore, ruled that the Seotion applied 
only to statements of “persons examined as 
witnesses by the police in the course of 
investigation and not to the statements of 
an accused person” (7 Lah 84, 8 5 Pat 63, 9 
54 Cal 237 10 and 4 Rang 72. n ) On this 
interpretation, it was held that the two 
Sections stood together. This view, how- 

8. Rannun v. Emperor, (1926) 13 AIR Lah 88= 
94 I 0 901=7 Lah 84=27 Cr L J 709=27 
PLR 683. 

9. Jagwa Dhanuk v. Emperor, (1926) 13 A I R 

Pat 232=93 I C 884=5 Pat 63=27 Cr L J 
484=7 P L T 396. 

10. Azimaddy v. Emperor, (1927) 14 AIR Cal 17 

=99 I C 227=28 Cr L J 99=54 Cal 237=44 
C L J 253. 

11. Emperor v. Nga Tha Dim, (1926) 13 A I R 

Rang 116=96 I C 145=27 Cr L J 881=4 
Rang 72 (F B). 


ever, can no longer be sustained after the 
recent pronouncement of the Judicial Com- 
mittee of the Privy Council in 18 Pat 234. 2 
In that case, their Lordships held that in 
S. 162 the words themselves declare “the 
intention of the Legislature” and that there 
was no reason why the plain words used in 
the Section be not given their ordinary 
meaning. They therefore held that “any 
such statement made to a police officer in 
the course of investigation, as used in S. 162, 
included the statement by “a person ulti- 
mately accused.” 

Their Lordships did not express any final 
opinion on the question as to whether thi 3 
Section also affected S. 27, Evidence Act, 
as this question did not arise in the case 
before them. But it seems to me that in 
accordance with the rule of interpretation 
laid down by their Lordships there is no 
reason why the words “no such statement 
or any record thereof shall be used for 
any purpose whatever (save as hereinafter 
provided)” be not given their ordinary 
meaning, and why an exception should be 
engrafted on the Section in regard to con- 
fessional statements of the type described 
in S. 27, Evidence Act, when the Legisla- 
ture has not said so. In view of the very 
comprehensive phraseology of Section 162, 
there i3 a clear and marked contrariety 
between the two enactments, and this Sec- 
tion being the latest expression of the will 
of the Legislature must prevail. Leges 
posteriores priores contraries abrogant. 
(Later laws abrogate the prior contrary 
ones.) It is conceded that this is the general 
rule, but it is pointed out that the case falls 
within the well- recognized exception to the 
rule that generalia specialibus non dero- 
gant, (a “later general law cannot be taken 
by implication to repeal an earlier special 
law”). It is no doubt true that it is one of 
the canons of the interpretation of statutes 
that repeal by implication of an earlier 
enactment is not to be favoured, especially 
when the earlier enactment dealt with a' 
particular subject. But if the later statute 
is so worded that the repeal flows from it 
as a necessary consequence, it is the duty 
of the Courts to give effect to it. A well 
known instance of the repeal by implication 
of an earlier “special law” by a later gene- 
ral law” will be found in (1893) L R 
P 3 3. 12 As observed by Craies in his Sta- 
tute Law (Edn. 3, p. 307): 

12. The Dart, (1893) L R P 33=62 L J Adm 32 

=1 R 572=69 L T 251=41 W R 153=7 Asp 

M C 353. 
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Where the terms of a later enactment taken in 
tneir primary meaning are wide enough to abrogate 
a prior enactment, they will be read as repealing it, 
unless it is fairly open to hold on the words of the 
later Act, that an intention is manifested to cut 
down or restrict the primary meaning. 

In this case, no such intention can be 
gathered from the phraseology of S. 162. 
Indeed, the fact that the Legislature has 
expressly excluded certain other Sections of 
the Evidence Act from the bar created by 
S. 162, but has omitted to so exolude S. 27 
indicates that the Legislature had no such 
intention. I am unable to accept the con- 
tention that this is a case, to which the 
general rule that a later law abrogates an 
earlier contrary law does not apply. 

I am not unmindful of the fact that the 
contrary has been held by the Allahabad 
High Court in 55 All 463, 13 and more re- 
cently by the High Courts of Madras and 
Patna in I L R (1939) Mad 947, 3 AIR 
1939 Mad 840 4 and 18 Pat 450. 14 But 
with the greatest respect, I venture to think 
that this conclusion is not justified by the 
plain and all-embracing wording of S. 162. 
Nor am I impressed by the argumentum 
ab inconvenienti that this interpretation 
will exclude an important piece of evidence 
which has been consistently admitted in 
criminal trials in this country for a very 
long time and that this would lead to seri- 
ous consequences. But as observed by 
their Lordships in 18 Pat 234 3 (at p. 248) 

if the words of the Statute are clear, it is 
Inadmissible to consider the advantages of apply- 
ing the plain meaning whether in the interests of 
the prosecution or the accused. 

_ ‘^^ 10 f unc tion of the Court is to interpret 
the law and not to make it (jus dicere at 
non jus dare). * If the application as it 
stands, leads to inconvenience the remedy 
lies with the Legislature. My answer to 
the question referred to the Full Bench is 
that S. 162 contains a very clear and “spe- 
cific provision to the contrary” and there- 
fore S. 27, Evidence Act, must be held to 
have been pro tanto repealed. 

Dalip Singh J. — Their Lordships of the 
Privy Council in the ruling reported in 
AIR 1939 P C 47 2 laid down that the 
provisions of S. 162, Criminal P. C„ applied 
to statements by acoused persons as well as 
to statements made to the police by per- 
Bons other than accused persons. This deci- 


18. Emperor v. Faujdar, (1988) 20 AIR All 440 
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sion raises a question how far S. 27, 
Evidence Act, is affected by the terms of 
S. 162, Criminal P. C. Upon this point 
their Lordships held as follows : 

The words of 8. 162 are in their Lordships’ view, 
plainly wide enough to exclude any confession 
made to a police officer in course of investigation 
whether a discovery is made or not. They may 
therefore pro tanto repeal the provisions of the 
ejection which would otherwise apply. If they do 

£ 0t oV P ' esU “ abl L ifc would on the ground that 
o. U, Evidence Act, is a “special law” within the 

° f . S ‘ 1 Criminal P. C., and that 
B. lbJ is not a specific provision to the contrary. 
Iheir Lordships express no opinion on this topic 
for whatever be the right view it is necessary to 
give to 8. 162 the full meaning indicated. 

. T heir Lordships therefore left the ques- 
tion open and pointed out that the only 
way by which S. 27, Evidence Act, could 
be saved was on the ground that it was a 
special law” within the meaning of S. 1 (2), 
Criminal P. C., and further if it could be 
held, that S. 162, Criminal P. C., was not a 
specific provision to the contrary. Now be- 
fore dealing with this point it is necessary 
to clear another matter which also arises 
by reason of a sentence in their Lordships’ 
judgment. That sentence runs as follows : 

Section 27 seems to be intended to be a proviso 
to 8. 26 which includes any statement made by a 
person whilst in custody of the police and appears 
to apply to such statements to whomsoever made, 
e. g., to a fellow prisoner, a doctor or a visitor. 
Such statements are not covered by 8. 162. 

If by this sentence their Lordships meant 
to lay down definitely that S. 27 was only a 
proviso to S. 26 and was not also a proviso 
to S. 25, Evidence Act, then the further 
point raised by their Lordships them- 
selves, namely, that S. 27, Evidence Aot, 
might be held to be a “special law" within 
the meaning of S. 1 (2), Criminal P. C., 
and therefore not pro tanto repealed by 
S. 162 would not arise and then there would 
be no conflict between the two Sections. 

S. 27 would then apply to statements lead- 
ing to discoveries which were made to per- 
sons other than police officers and as S. 162, 
Criminal P . C., only deals with statements 
made to police officers there would be no 
question of S. 162 not over-riding the pro- 
visions of S. 27. I therefore think that 
their Lordships did not mean to lay down 
that S. 27 was only a proviso to S. 26. 
Ever since the decision in 6 All 509 16 
where Mahmood J. dissented from the 
judgment of the majority and held that 
S. 27 was only a proviso to S. 26 all the 
Courts in India without exception have fol- 

15 ‘ S2. C ?£* Empress v * Babu Lai, (1884) 6 All 509 
(F B). 



136 Lahore Hakam Khuda Yar v. Emperor (FB) (Dalip Singh J.) A. I. R* 


lowed the majority decision, so far as I am 
aware. If their Lordships had meant to 
overrule all these decisions they would 
have used more specific language and would 
have stated, it seems to me, their con- 
sidered decision that these rulings were in- 
correct and the decision of Mahmood J. 
in 6 All 509 15 was correct. 

I, therefore, proceed to consider the ques- 
tion as to the over-riding of S. 27 by S. 162 
as if the law was that S. 27 was a proviso 
both to S. 25 and to S. 26, Evidence Act. 
The first question that now arises is whe- 
ther S. 27, Evidence Act, can be held to be 
a “special law.” “ Special law” is defined 
in S. 41, I. P. C., as a law applicable to a 
particular subject. This definition is to apply 
to the Criminal Procedure Code. It seems 
to me that particular subject cannot be 
defined in any general words. It is always 
a question whether an Act or a particular 
Section of the Act is a “special law “dealing 
with a particular subject or not by com- 
parison with the law with which there is 
an apparent conflict. It may be that a parti- 
cular Act may be considered to be general 
with reference to another Act and be con- 
sidered to be a “special law” with reference 
to some other Act. Thus, in other words, 
the question whether a particular Act or a 
particular Section is or is not a “ special 
law ” is entirely a relative matter and could 
only be considered in comparison with the 
particular Act or Section with which it has 
any apparent conflict. Viewed from this 
point the Evidence Act may be taken to be 
a “special law” dealing with evidence. On 
the other hand, there are provisions in the 
Criminal Procedure Code which deal with 
evidence in criminal trials and such provi- 
sions would, it seems to me, naturally be ‘spe- 
cial laws’ as compared with the Evidence 
Act in general which deals with evidence 
in all classes of suits whether civil or cri- 
minal. Again, there may be particular Sec- 
tions in the Evidence Act which are special 
provisions with reference to criminal trials 
and those laws might be “ special laws ” 
dealing with criminal trials and therefore 
notwithstanding provisions in the Criminal 
Procedure Code might be “special laws” on 
the subject of evidence in certain criminal 
trials. It is for this reason that their Lord- 
ships pointed out that the question was not 
whether the Evidence Act was a “ special 
law” but whether S. 27 of that Act was a 
“ special law. ” Now S. 27, Evidence Act, 
deals with statements made by persons in 
police custody to other persons, whether 


police officers or not, which lead to discove- 
ries. It is provided that such statements- 
which lead to discoveries are admissible in 
evidence though statements made by per- 
sons in police custody are not admissible in 
evidence against them. S. 162 deals with 
statements made by persons whether in 
police custody or not which are made to 
police officers, and these statements are all 
excluded except for certain savings made in 
the Section itself. The Section definitely 
states that all statements made to police 
officers shall be excluded except as pro- 
vided in that Section. 

The question, therefore, now arises 
which, in the circumstances, is to be con- 
sidered the “special law.” On the one hand, 
S. 27 may be said to be a “special law” 
providing that statements made to police 
officers which lead to discoveries are to be 
admitted notwithstanding the general pro- 
visions that statements to police officers 
are to be excluded from evidence. On the 
other hand, it is possible to hold that S. 27 
is the general rule providing that state- 
ments made by persons in custody to anyone 
whatsoever which lead to discoveries are 
admissible in evidence whereas S. 162 is a 
special provision which lays down that 
statements made to police officers whether 
they lead to discoveries or not are inadmis- 
sible in evidence. It is clear that the sub- 
ject-matter of the two Sections is not 
entirely one and the same and, therefore, 

I do not think it is possible to hold that 
S. 162 is a specific provision to the con- 
trary. The question must turn on the deci- 
sion as to whether S. 27 is to be regarded 
as the “special law” dealing with statements 
leading to discoveries or whether S. 162 is 
to be regarded as the “special law” exclud- 
ing statements made to police officers. I find 
considerable difficulty in arriving at either 
conclusion and in a case where the reasons 
are so evenly balanced as they appear to 
me to be to hold either one way or the 
other. It would seem to me that the correct 
way of looking at the matter would be to 
hold that in the absence of direct repeal 
the statute could not be held to have been 
indirectly or by implication repealed in a 
subsequent statute not dealing specifically 
with the subject-matter of the previous 
statute. On the whole, therefore, I would 
be inclined to hold that S. 162, Criminal 
P. C. does not override the provisions of 
S. 27, Evidence Act, and that that Section is. 
unaffected by S. 162. I am fortified in this 
conclusion by the fact that after the deci- 
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Sion b y their Lordships of the Privy Coun. 
oil the High Courts of Madras and Patna 
have still adhered to the view that S 27 

Evidence Act, is unaffected by the provi-’ 
siods of S. 162, Criminal P. C. 

Bhide J. -- The main point arising for 
decision m this reference is, whether the 
provisions of S. 162, Criminal P. C., (1898) 
(as amended in 1923) repeal by implication; 
either wholly or in part, those of S. 27, 
Evidence Act. 

The reference has been rendered neces- 
sary owing to a recent pronouncement by 
their Lordships of the Privy Council on 
the proper construction of S. 162, Criminal 
P. 0., ui 18 Pat 234. 2 It has been held by 
their Lordships in that case that the Sec- 
tion covers statements to the police during 
the course of investigation not only by wit- 
nesses but also by persons who are accused 
of the offence to which the investigation 
relates. This interpretation is contrary to 
and overrules the view taken by most of 
the High Courts in India (including this 
Court), viz. thatS. 162 has reference merely 
to statements made by witnesses and not 

?? * h ° 8 ° “ ade by accU30 d persons : see 5 
4 Rang 7211 54 Cal 23 7 10 55 All 
aD <* 7 Lah 84. 8 One of the arguments 
which had influenced these High Courts in 
taking the latter view was that, if S. 162, 
Criminal P. C., were taken to apply to 
statements to the police made by accused 
persons during the course of an investiga- 
tion, S. 27, Evidence Act, would, according 
to their view, have been virtually repealed, 
and it was, therefore, felt that this could 
not have been the intention of the Leeisla- 
ture. Their Lordships of the Privy Council, 
m taking the contrary view, have empha- 
sized the principle that when the language 
of a statute is plain, Courts should not be 
influenced by speculations as to the inten- 
tion of the Legislature. The Madras High 
Court was perhaps, the only High Court 
m India which had definitely held in a Full 

rn!«f h b0for ® toe recent pronounce. 

D * offchei r Lordships thatS. 162, Crimi- 
nai ±\ U., applied to statements made bv 
accused persons as well as to those by wit- 
nesses: see 55 Mad 903. 16 The Madras High 

wWh ha f. °°n8idered the question 
whether this interpretation involves any 

B 97 v V mpli ? tion of the Provisions of 
rmi • Ev ™ e * oe Ac *. and had expressed the 
jgnion that S. 27 was not repealed by 
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implication as it was a 'special law’ and 
was therefore not affected owing to the 
principle embodied in the maxim generalia 
specialibus non-derogant, i. e. general pro- 
visions do not derogate from those of a 
special character. Their Lordships of the 
Privy Council have approved of the inter- 
pretatmn placed by the Madras High Court 
on S. 162, Criminal P. C., in the Full Bench 
deoision referred to above, but have ex- 
pressed no definite opinion on the question 
whether this interpretation would involve 
repeal of the provisions of S. 27, Evidence 
Act. They have however briefly noticed 
certain aspects of the question and have 
pointed out that, in certain circumstances 
at any rate, the two Sections can stand 
together. There is therefore no question of 
any total repeal of S. 27 involved. The only 
question that arises is that of a pro tanto 
repeal of S. 27 in so far as the provisions 
of that Section come into conflict with those 
of S. 162, Criminal P. C., owing to the in- 
terpretation now placed on the Section by 
their Lordships of the Privy Council. The 
concluding remarks of their Lordships on 
this question are as follows : 

Whether to give S. 162 the plain meaning of the 
words is to leave the statement still inadmissible 


16 ‘ te re - (193S) 19 AIR Mad 

866 = 187 I 0 9=88 Or L J 
66 Mad 908=62 M It J 742 (P B). 


~ " soi ii inadmissible 

even though a discovery of fact is made such as is 
contemplated by S. 27, it does not seem necessary 
to decide In the present case, the declarant was 
not m the custody of the police, and no alleged 
discovery was made in consequence of his state- 
ment. The words of S. 162 are in their Lordships* 
view plainly wide enough to exclude any confes- 
sion made to a police officer in the course of in- 
vestigation whether a discovery is made or not. 
They may therefore pro tanto repeal the provisions 
of the Section which would otherwise apply. If 
they do not, presumably it would be on the ground 
that S. 27, Evidence Act, is a ‘special law* within 
the meamng of 8. 1 (2), Criminal P. 0., and that 
S. 162 is not a specific provision to the contrary. 
Their Lordships express no opinion on this topic • 
for whatever be the right view it is necessary to 
give to S. 162 the full meaning indicated. 

There can be no doubfc that the question 
of pro tanto repeal by implication of S. 27, 
which has been left undecided by their 
Lordships is of vital importance for the 
purposes of criminal trials, as evidence 
relating to discoveries of facts made on in- 
formation given by accused persons to 
police officers are frequently the mainstay 
of the prosecution case. The question having 
been raised in three cases recently, the 
matter has been referred to a Full Bench 
so as to obtain an authoritative deoision on 
the point. According to the view of their 

. °, dsblp9 °* fcbe Privy Council as expressed 
m 18 Pat 234, the deoision of the question 
which arises in this reference would depend 
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upon the decision of two points, viz. (1) 
Whether S. 27, Evidence Act, is a ‘special 
law’ ; and (2) Whether S. 162, Criminal 
P. C., is a ‘specific provision’ contrary to 
S. 27 within the meaning of S. 1 (2), Cri- 
minal P. C. The first point for decision 
therefore is whether S. 27, Evidence Act, 
can be considered to be a ‘special law’ 
within the meaning of sub-s. 2 of S. 1, Cri- 
minal P. C. That sub-section deals with 
the extent of the Code and its relevant 
provision is as follows : 

It extends to the whole of British India ; but in 
the absence of any specific provision to the con- 
trary nothing herein shall affect any special or 
local law now in force, or any special jurisdiction 
or power conferred or any special form of procedure 
prescribed by any other law for the time being in 
force 

It is not suggested that the Evidence Act 
or S. 27 can fail under any category in the 
above clause except that of ‘special law’. 
The first question therefore is what is a 
’special law’ ? The term ‘special law’ has 
been defined in S. 41, I. P. C. as ‘a law 
applicable to a particular subject’ and this 
definition has been also adopted for the 
purposes of the Code of Criminal Procedure 
by sub-s. 2 of S. 4 of that Code. The ques- 
tion therefore is whether the Evidence Act 
or S. 27 can be held to be ‘a law applicable 
to a particular subject’ within the meaning 
of the above definition. There seems to be 
paucity of authority on the subject ; but in 
55 All 463, 13 a Division Bench ruling of the 
Allahabad High Court, it was held that the 
Evidence Act was a ‘special law’ within 
this definition. The Allahabad ruling deals 
with the same question as is now raised 
before us and in view of the language used 
in the definition I do not see why this 
interpretation should not be adopted. The 
Evidence Act deals with the particular 
subject of evidence and in this aspect seems 
clearly to fall within the definition. It 
might be said that every enactment can be 
said to deal as a rule with some particular 
subject. But even if this be so, I do not see 
any serious difficulty in accepting the above 
construction. In saving the application of 
'special law’, the Legislature probably did 
intend that when there was an enactment 
dealing specially with any particular sub- 
ject, which was also included in some of 
the provisions of the Code, the provisions 
of the Code should not affect the provisions 
of the special enactment, unless there was 
a specific provision to the contrary in the 
Code itself. This provision seems to me to 
have been made in order to guard against 


any unintentional repeal of the provisions 
of the special enactment by the provisions 
of the Code. 

The Criminal Procedure Code deals gene- 
rally with the subject of the procedure 
applicable to the investigation, inquiry and 
trial of criminal offences. Now, the Evi- 
dence Act also deals with procedure and 
not substantive law and in so far as it deals 
with the law of evidence applicable to 
criminal cases, it might be said to be a 
part of criminal procedure. It appears that 
some of the provisions of the Evidence Act, 
including S. 27, which relate to criminal 
cases, were actually included in the Code of 
Criminal Procedure at first and were sepa- 
rated therefrom and included in the Evi- 
dence Act when that Act was enacted in 
1872. It was presumably considered appro- 
priate that when a special Act dealing with 
the subject of evidence was being enacted, 
all rules of evidence should be included 
therein. There are now only a few rules of 
evidence left in the Criminal Procedure 
Code and they seem to have been mostly 
included in that Code, on account of their 
being intimately connected with other 
matters of procedure dealt with in the Code. 
At the same time they are strictly speaking 
a part of the law of evidence. Here is 
therefore precisely a type of case which 
the Legislature may well have had in mind 
in saving the provisions of “Special law3.” 
The Evidence Act had been enacted in 
1872 and was in force when the Criminal 
Procedure Code of 1898 was enacted. The 
Legislature therefore probably intended 
that the provisions of a Special Act of this 
kind dealing with the “particular subject” 
of evidence should not be affected by the 
Code, unless of course there was any 
“specific provision” to the contrary. 

It was argued that the Evidence Act 
deals with the subject of evidence in general 
and hence it is a “general law.” But we 
have to interpret the expression “Special 
law” according to the wording of the defini- 
tion as given in S. 41 and not according 
to the ordinary meaning of the terms “spe- 
cial” and “general.” Nor would it serve any 
useful purpose to discuss the meaning of the 
term “special law” as used in English law 
or English rulings based thereon, because 
we must interpret the term as defined in 
S. 41. According to that definition any law 
which is applicable to a particular subject 
is a “special law” and in this sense the 
Evidence Act seems to be clearly a “special 
law.” It was next urged that the expres- 
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sion special law” as defined in S. 41, 

T? • , y “? ans enactments such as 

. Ex , 0130 , A ° fc ' the Forest Aot, eto. whioh 

off , enoes othe r than those made 
punishable under the Penal Code. In sup- 

port of this argument a Single Bench deci. 

sion of the Lower Burma Chief Court 

reported in 7 L B B 63 1? was cited. The 

question which arose for decision in that 

case was whether the “Whipping Act” was 

a special law within the above definition 

and it was held that it was not, as the 

Whipping Act does not create any fresh 

offences, but only provides an additional 

penalty for offences already punishable 
under the Penal Code. 

The only reason given by the learned 
uage who decided the above case in sup- 
porfc of his view apparently is that if the 
Whipping Act were held to be a “Special 
law abetment of offences mentioned in 

°V? of . fchafc Acfc would be punishable with 
whipping whereas a comparison of the 
wording of the provisions of that Section 
with that of Ss. 4 and 5 of the Act showed 
that this could scarcely be the intention of 
the Legislature. With all respect I must 
say that the argument seems to be hardly 
convincing or adequate to support the inter, 
pretation placed on the definition of “Spe- 
S* 1 l» w ” I S. 109, I. P. C., does place 
abetment on the same footing as the 
offence itself for the purpose of punishment 
m cases falling within its scope, and if 
abetment of the offences specified in S. 3 

JJ? 8 0 £ eld Punishable with whipping 
like the offence itself under that Section, 
that would not, I think, be inconsistent, at 
any rate, with the intention of S. 109 
»s. 4 and 5, Whipping Act, cover attempts’ 
as well as abetments” while S. 3 would 
apply to abetment” only if the Whipping 
Act were held to be a “Special law.” More- 
over, the inconsistency pointed out might 
as well be due to the Legislature having 
overlooked the effect of S. 109, I. P. C., on 
the provisions of S. 3 of the Act. In any 
case, can this fact alone be considered to 

fW?u adeqUate . gr< ?? nd for fche conclusion 
that the expression Special law” as defined 

mS. 40 must be taken to mean only enact- 

“ 10h °!! eafc0 fresh offences not made 

^ f ni . 0 , h ' ab tl 6 under fche Penal Code? I do 
IfoUows any 8UCl1 conolnsion necessarily 

fr_is true that the laws wjth which the 
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Penai Code would come into conflict would 
ordmarUy be laws dealing with punishment 
of offences; but it is possible to conceive of 
statutes dealing with other matters as well 
which might as well come into conflict with 
the prov^ons of that Code, e. g., those 
relating to the applicability of the Code to 
certain classes of persons or certain loca- 
lities and so forth. The framers of the Code 
may therefore have thought it advisable to 
save the operation of all statutes dealing 
with particular subjects or particular loca- 
lities by defining “ Special laws ” and 
ooal laws m general terms as they did 
m Ss. 41 and 42, I. P. C. According to the 
principle emphasized by their Lordships of 

in' i o' 27 ? D . cil in fcheir recenfc decision 
in. 18 Pat 234 m construing a statute the 

primary test for interpretation must be the 
language used, and when the language is 
plain, the Courts should not indulge in any 
speculations as to the intention of the Legis- 
lature. In the present instance the language 
of S. 41 is plain enough. To ignore the 
generai language used in the definition of 
Special law as given in S. 41 and to put 
a restricted meaning on it owing to extra- 
neous considerations would, I think, be open 
precisely to the same objection as the con- 
struction placed by most of the High Courts 
m India on the words “any person” as used 
m S. 162, Criminal P. C., which was dis- 
approved by their Lordships in the above 
ruling. If the intention of the Legislature 
was to confine the expression “special law” 
to laws creating fresh offences other than 
those made punishable by the Penal Code 
the Legisiature could easily have framed 
the definition accordingly. I think, it maybe 
safely presumed that It would not have, in 
that case, used the generai language to be 
found m the definition in S. 41. 

When the Criminal Procedure Code was 
enacted the definition of “special law” was 
adopted from the Penal Code. This is also 
significant. The laws with which the Code 
of Criminal Procednre might ordinarily be 
expected to come into conflict would be 
laws dealing with procedure and not laws 
creating fresh offences. If the Legislature 
had considered that the definition of “spe- 
cial law in the Penal Code applied only to 
laws creating fresh offences, I do not think 
it likely that the framers of the Criminal 
Procedure Code would have adopted that 
definition for the purpose of that Code. 

But as the definition was in general terms 
it was apparently considered suitable for 
the Lode of Criminal Procedure as well. 
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Section 5, Criminal P. C., alao deserves 
attention in this connexion. Sub-s. (1) of 
that Section provides that offences under 
the Penal Code shall be “investigated, in- 
quired into, tried and dealt with” according 
to the provisions of the Code. Sub-s. (2) of 
that Section makes a similar provision with 
respect to offences under any other law. 
Thus, provision for the procedure govern- 
ing enactments which deal with offences 
other than those dealt with in the Code is 
separately made by this sub-section. It 
seems therefore unlikely that this class of 
enactments alone was intended to be inclu- 
ded under the term “Special law” as used 
in sub-s. (2) of S. 1 of the Code. 

In 31 Cal l 18 at p. 6 a Division Bench 
of the Calcutta High Court held that the 
“Coroners Act” of 1871 was a Special Act 
within the meaning of sub-s. (2) of S. 1, 
Criminal P. C., and the Act was not affect- 
ed by the Code. The “Coroners Act” does 
not create any fresh offences but merely 
deals with the procedure in certain cases. 
The view of the Calcutta High Court is thus 
opposed to the view of the Single Judge of 
the Lower Burma Chief Court referred to 
above. A similar view appears to have been 
taken by the Bombay High Court as well 
in 16 Bom 159. 10 The view of the Calcutta 
and Bombay High Courts referred to above 
is obviously in accordance with the plain 
language of S. 1 (2), Criminal P. C., and 
this, as pointed out above, must be the 
primary test for its interpretation. It seems 
to me in consonance with the language of 
the definition of ‘special law’ as well as with 
the object of S. 1 (2) of the Code to hold 
that the term “special law” includes any 
enactment dealing with a particular subject. 
I am therefore of opinion that the Evi- 
dence Act, inasmuch as it deals with the 
particular subjeot of evidence is a “special 
law” within the definition of that term. If 
the Evidence Act, is a “special law,” every 
provision of it must also be considered to 
be a part of the special law and in this 
sense S. 27 of that Act would also be a 
“special law.” 

The next point for consideration is whe- 
ther S. 162, Criminal P. C., is a ‘specific 
provision’ contrary to S. 27, Evidence Act. 
There is no doubt that on the interpretation 
placed on S. 162, Criminal P. C., by their 
Lordships of the Privy Council, the Section 

18 Emperor v. Jogeshwar Passi, (1904) 31 Cal 1= 
7 C W N 8S9. 

19. Queen- Empress v. Mahomed Rajuddin, (1892) 
16 Bom 159. 


does come into conflict with S. 27, Evidence 
Act, in so far as it is held to be applicable 
to statements by accused persons. For in- 
stance, when ‘information’ is given by an 
accused person, in police custody to a police 
officer, during the course of an investigation 
and that information leads to a ‘discovery’ 
within the meaning of S. 27, the informa- 
tion would be admissible under that Section. 
But inasmuch as the ‘information’ consists 
of statements made to a police officer during 
the course of an investigation, it would seem 
to be excluded by S. 162. S. 162 is thus to 
this extent a provision which is contrary to 
S. 27. But is it a “specific” provision to 
the contrary ? I am inclined to think it is 
not. I take it that the Legislature intended 
to make a clear distinction between a mere 
'provision to the contrary’ and a ‘specific 
provision to the contrary’ and the word 
‘specific’ has been advisedly used. A ‘pro- 
vision to the contrary’ would mean any 
provision of a general character which comes 
into conflict with another provision. A ‘spe- 
cific provision to the contrary would, on the 
other hand, appear to mean a provision 
relating to the particular subject under con- 
sideration. The term ‘specific’ is often used 
in this sense in legal phraseology. ‘Specific 
relief,’ for instance, means relief directed 
against the particular wrong complained of. 
'Specific performance’ of a contract means 
performance of the very terms of the con- 
tract and so forth. I would take the word 
‘specific’ in a similar sense in construing 
the expression ‘specific provision.’ Accord- 
ing to the dictionary also, the word specific 
means ‘definite’ or ‘distinctly formulated.’ 
But the contrary cannot, I think, be said 
to be distinctly formulated unless the pro- 
vision shows that it was intended to apply 
to the subject-matter of the provision to 
which it appears to be contrary. 

I think there is also a distinction between 
a ‘specific provision to the contrary’ and a 
provision which provides the contrary by 
necessary implication. In this connexion it 
is instructive to consider the language used 
by the Legislature in Rr. 3 and 5 of O. 8, 
Civil P. C., with regard to 'specific denial’ 
in pleadings. R. 3 provides that it shall not 
be sufficient for the defendant to deny 
generally the grounds alleged by the plain- 
tiff, but he must deal specifically with each 
allegation of fact. R. 5 provides further that 
every allegation of fact in the plaint, if not 
denied specifically or by necessary implica- 
tion’ shall be taken to be admitted. It will 
appear from the wording of this rule that 
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tha Legislature drew a distinction between 
a specific denial' and 'a denial by necessary 
implication. Specific denial’ of a fact would 
thus seem to mean a denial with reference 
to the particular fact. Similarly, a specific 
provision to the contrary would mean a 
provision whioh lays down the contrary 
with reference to the particular subject 

The use of the word specific’ in a saving 
clause like that contained in S. 1 (2), Cri- 
minal P. 0., seems exceptional. The usual 
phraseology adopted in cases when contra- 
diction by mere implication is intended to 
he excluded is express’ provision to the 
contrary (see for example the wording of 

q . as compared with that of 

b. 369, Criminal P. C.). The term ‘express’ 
means what is not left to mere implication’ 
(see Wharton’s Law Lexicon). Iam inclined 
to think that the word ‘specific’ is even 
stronger. As already pointed out S. 1 (2), 
Criminal P. C., seems to be intended as a 
safeguard against any unintentional repeal 
by mere implication of the provisions of a 
special enactment with which its provisions 
might come into conflict. It is noteworthy 
m this connexion that an exactly similar 
provision is to be found in S. 4 (1), Civil 

I? 180 * Tbe dra f fcsm an’s task is often a 
difficult one and it happens at times that 

language which is intended to be used in a 
particular sense is susceptible of other inter- 
relations, which were never contemplated. 

Nothing, ifc has been said, 'is so difficult as 
to construct an Act of Parliament properly 
and nothing so easy as to pull it to pieces.’ 
Ihe Legislature therefore seems to have 
thought it advisable to introduce a precau- 
tionary provision of this kind in general 
enactments like the Civil and Criminal 
procedure Codes in order to make it clear 
that provisions of a special enactment with 
respect to any particular subject were not 
to be taken as affected, unless there was a 
specific provision’ to the contrary. If there 
is a specific’ provision to the contrary in 
the above sense, that would be a clear indi- 
cation of the attention of the Legislature 
haying been directed to the particular sub- 
ject and of its intention to change the law 
on that subject. Let us now consider what 
is the subject-matter of S. 27, Evidence 
Act, t and whether S. 162, Criminal P. C., 
is a speoific provision’ contrary to it in the 

8D Be u 86 ’ S * 27 is a P rovi8ion a very 
Pooial character. It runs as follows : 

as When any facfc 18 d °P° sed to 

covered In consequence of information re- 
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CGiyed from a person accused of any offence in tha 
custody of j police officer, so much' of such infer 
mafcion, whether it amounts to a confession or 

rnvlr ^ reIates u ffishnctly to the fact thereby dis- 
covered, may be proved. ^ 

The Section begins with the words ‘pro- 
vided that. At first there were no such 
words at the commencement of the Section 
in the corresponding S. 150, as it stood in 

Procedure Code of the year 
lobl. .But these words were introduced in 
the Section by the Amending Act 8 of 1869. 

he question naturally arose thereafter as 
to the Section or Sections to which this 
Section was to be considered a proviso and 
the matter not being free from doubt, the 
question was referred to a Full Bench of the 
Allahabad High Court in the year 1882: see 

fw U Q ° 9 * Ifc WaS held by fche Ful1 Bench 

that S. 27 was a proviso not only to the 
preceding S. 26 but also to S. 25, Evidence 
Act, and that it therefore formed an excep- 
tion to S. 25 as well and thus made admis- 
sible in evidence confessional statements 
made to a police officer, when such state- 
ments led to a discovery.’ Mahmood J. on 
the other hand held that S. 27 was a pro- 
viso to S. 26 only, and confessions to police 
officers were wholly excluded by S. 25 
whether they led to discoveries or not. 

In their recent decision in 18 Pat 234 2 
their Lordships of the Privy Council have 
observed in the course of their remarks on 
the effect of the provisions of S. 162 on the 
provisions of Ss. 25 to 27, Evidence Act, 

cf a L » ‘ appears fco be a proviso to 
o. 2b. This remark is obiter, and cannot 
perhaps be taken to be any definite expres- 
sion of their Lordships’ opinion on the 

S 01 o J’ bu ^ ^ 27 is taken to be a proviso to 

8. 26 only, no conflict would seem to arise 
at all between S. 27 and S. 162 and this 
was conceded by the learned Advocate- 
Ueneral when questioned on the point. 
For, if S. 27 is a proviso to S. 26 only, the 
position would seem to be as follows: 

8. 26 appears to apply to statements made 
to a person other than a police officer. If 
therefore, 8 27 is taken to be a proviso to 
8. 26 only, S. 27 also will have to be taken 
to apply only to information given to some 
person other than a police officer. S. 162. 
Criminal P C., on the other hand applies 
to statements to police officers only. There- 
fore there will be no conflict between the 
two Sections. It is true that S. 26 does not 
say to whom the confession is made ; but 

rules out confessions to 
police officers, and in the circumstances, it 
does not seem likely that confessions to 



142 Lahore Hakam Khuda Yah v. Emperor (FB) (Bhide J.) A. I. R, 


police officers were also intended to be in- 
cluded within the scope of S. 26. So far as 
I can find S. 26 has always been taken to 
apply to confessions made to some person 
other than a police officer ( vide commen- 
tary on S. 26 in the Indian Evidence Act 
by Ameer Ali and Woodroffe). This was 
apparently also the view of the Full Bench 
of the Allahabad High Court in 6 All 
509. 15 For, if S. 26 covered confessions to 
police officers as well, the reference to a Full 
Bench would hardly have been necessary 
as in that case S. 27 would have covered 
confessions to police officers, even if it were 
a proviso to S. 26 only. 

However the view now generally accep- 
ted in India is that S. 27 is not only a pro- 
viso to S. 26, but to the other preceding 
Sections as well, which deal with confes- 
sions: see e. g. 31 All 592 20 at page 598, 
45 Cal 557 21 at page 566 and 9 Lah 671. 22 
It must be remembered that S. 27 is an 
independent Section. The argument that 
S. 27 is a proviso to S. 26 only, has a cer- 
tain amount of plausibility as S. 26 im- 
mediately precedes S. 27 and the wording 
of the two Sections has a close resemblance; 
but the above decisions will show that 


there are strong grounds to support the 
contrary view. If S. 27 is not held to be a 
proviso to S. 26 only, the only other logical 
position would, I think, be to take it to 
be a proviso to every other Section with 
which it comes into conflict. In other 
words, the words ‘provided that’ which are 
used at the commencement of the Section 
are really equivalent to 'notwithstanding 
any other provisions to the contrary.’ The 
use of the words 'provided that' at the 
beginning of the Section shows that the 
Legislature was anxious to make it clear 
beyond any doubt that ‘information’ lead- 
ing to discovery falling within the Section 
shall always be held to be admissible in 
spite of any other provisions in the Act 
•which might otherwise exclude it. 

Section 27, in so far as it permits ‘infor- 
mation’ relating to a discovery being admit- 
ted in evidence even when it amounts to a 


confession is a well known rule of evidence 
taken from English law ( vide Taylor’s 
Treatise on the Law of Evidence, Edn. 12, 
para. 902) and is founded on the broad 
nn Misri v. Emperor, (1909) 31 All 592=3 I C 

* 975=6 A L J 839 (F B). 

91 Amiruddin v. Emperor, (1918) 5 A I R Cal 88 
=44 I 0 321=45 Cal 557=19 CrLJ 305=22 
OWN 213=27 C L J 148. 

22 Bulaqi v. Emperor, (1928) 15 A I R Lah 476= 
112 I 0 347=29 Cr L J 1019=9 Lah 671. 


ground that although the genuineness of a 
confession made to a police officer is usu- 
ally open to doubt owing to likelihood of 
coercion or torture, the suspicion is remov- 
ed, when the information leads to some 
‘discovery’ of a positive relevant fact, 
which serves as a guarantee of the truth of 
the information. The provisions of S. 27 
thus form an important exception to the 
rule which excludes confessions by accused 
persons to police officers. S. 27 stands in 
fact in a class by itself as it is apparently 
the only provision in the Act, which deala 
with the subject of the admissibility in 
evidence of information given by an ac- 
cused person, when such information leads 
to a ‘discovery.’ Every Section of the Act 
has the effect of a substantive enactment 
(c/. S. 8, Interpretation Act 1889-52-53 
"Vic. 63). In this aspect also S. 27 by itself 
may, I think, be looked upon as a 'special 
law,’ in so far as it deals with the above 
particular subject. 

Section 162, Criminal P. C., is, on the 
other hand, merely directed in a general 
way against the use of statements made to 
the police during the course of an investi- 
gation. Previous statements of a person are* 
as a rule, used in evidence either to corro- 
borate or contradict the statements of the 
same person in Court and thus test the 
truth of the statements in Court. The gene- 
ral tenor of the provisions of S. 162 shows 
that it is directed against such use at the 
trial of statements made to the police 
during the course of investigations. The 
prohibition contained in this rule is pre- 
sumably based on the ground that state- 
ments made to the police are apt to be 
made under coercion or pressure. It was 
probably felt that such statements being 
always open to suspicion would have little 
evidential value and it was therefore laid 
down in S. 162 that such statements should 
not be used for any purpose except as pro- 
vided in that Section. It is however im- 
portant to note that the Section deals 
merely with the use of these statements as 
such irrespective of any other circumstance. 

S. 27, on the other hand, lets in ‘informa- 
tion’ from an accused person only if it leads 
to a ‘discovery.’* The ‘discovery’ is consi- 
dered to be such a safe guarantee of the 
truth of the information that the Section 
makes such information admissible in evi- 
dence, even if it amounts to a confession 
and in spite of any other provisions to the 
contrary. There is nothing in S. 162, Cri- 
minal P. C., to show that the attention of 
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the Legislature was directed to the subject 
of discovery which is dealt with in S. 27 
Evidence Aot, and that it contemplated 
wiping out this important exception to 
he rule excluding confessional statements 
to the police Nor can one conceive of any 
good reason for doing so. For, when the 

° f a statement or confession 
made to the pohce is guaranteed by tbe 
discovery there can hardly be any good 

ground for excluding suoh information from 
being used as evidence. 

The only arguments in support of the 

S6em t0 be i“P°rtant 
are, UJ that the language of S. 162 is wide 

enough to exclude statements to the police 

rui Ju r ey . result in discovery, and 
(2) that the Legislature has not added any 

saving clause with respect to S. 27 (such a 

clause exited in the Code of 1882) although 

the attention of the Legislature was appa. 

rently directed to the Evidence Act, and 

certain Sections of that Act were excluded 

from its operation. As regards the first 

pomt, as their Lordships of the Privy Coun- 

, themselves pointed out in 18 Pat 
tr the language of S. 162 is wide enough 
exclude statements of accused persons 

even 6 a p ° boe ° fficer during investigation, 
even when they lead to a 'discovery ' But 

he use of such language is not by itself 

conclusive on the point and S. 27 will still 

sn B S ?fi V0d lf - 162 cannofc b c said to be a 
specific provision to the contrary. I have 

already pointed out above that there is no 

reference in 8. 162, Criminal P. C„ to the 

subject-matter of S. 27, Evidence Act, vi z 

information leading to discovery.' Had 

there been any provision, e. g. in the Cri 

mmal Procedure Code dealing with the 

procedure of the police relating to disoovery 

made in consequence of information given 

hy an accused person and had the prohibi. 

tion as regards the use of statements to the 

police been contained therein, the provision 

might have been held to be a "specific pro 

vision to the contrary' in the sense indi. 

cated above. But there is no indication in 

th« f ’ •°,T lna L P - °" ° £ the a «ention of 

subie^t nf a "^ 6 haV1D . g b6en drawn t° the 
subject of discovery' and in the circum. 

stances, S. 162 Criminal P. C„ cannot°7n 

bB ? 0ld t0 be a ,8 P eoifi o Provi- 
sion to the contrary. It is noteworthy in 

suJ fc i at “ttbongh their Lord- 

rem».b. i Prlvy C°hDcil distinctly 

naf p k6 n that the . word8 of S ' 16a - Crimi! 
exclnrfo a ’ were plainly wide enough to 
any confession made to a police 
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t°hi7 er the C0UT - Se o{ invesfc igation, whe. 
ther a discovery is made or not,' they did 

not proceeil to decide the point whether 
t' lV WaS repealed Pro tanto. Had their 

Lordships considered that the wide language 

used in the Section was in itself sufllcient 
to make it a specific provision' to the con- 
trary, there would have been no necessity 
to leave the point undecided. In that case, 

iv.r°Q 07 aV6 be6n wbolly immaterial whe. 
ther S 27 were taken to be a special law' 

or not. For, in either case, if S. 162, Cri. 
minal P. C., were held to be a ‘speoifio pro- 
vision to the contrary, on account of its 
wide wording (to which their Lordships 
themselves referred), it would have repealed 
oec. A( pro tanto, according to the' view 
expressed by their Lordships. It seems to 
me reasonable to infer in the circumstances, 
that in spite of the wide language used in 
162 Criminal P. C., their Lordships 
were not prepared to hold on the basis of 
that language alone that S. 162, Criminal 
7' U, was a specific provision’ to the con- 

rrdnll PC ^ meaning of S * 1 ( 2 )» Cri - 

The second argument is that the atten- 
tion of the Legislature was drawn to the 
Lvidence Act while framing S. 162, Crimi- 
nal F. C., and yet the Legislature did not 
introduce any saving clause with respect to 
k. 27, as it did with respect to S. 32. As 
regards the latter clause, it must be noted 
however that the saving clause with res- 
pect to S. 32 was not introduced at the 

time of the amendment of the Code in 1923, 

but had been introduced long ago in 1898.' 

A saving clause with reference to S. 27 also 
did exist in the Code of 1882, but was 
removed in the Code of 1898. But this 
removal is easily explained by the fact that 
there was no necessity for it in view of the 
provisions of S. 162 as amended by the 
1898. For these provisions merely 
prohibited the written record of statements 
taken down by the police being used in 
evidence. When the provisions of S. 162 
Crimina 1 P C., were again amended in 
1923, so as to include oral statements to 
the police as well, it would have been cer- 
tainly better if the Legislature had re- 
introduced a saving clause with respect to 
S. 27. But I do not think it would be 
reasonable to infer therefrom that the 
Legislature intended to repeal S. 27, Evi- 
dence Act, to any extent. The omission may 
be due to two reasons. The Legislature 
may have overlooked the fact that the 
amendment of S. 162 was likely to affect 
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S. 27, as its attention was not drawn to the 
subject-matter of S. 27 viz. ‘information 
leading to discovery.’ Or it may have con- 
sidered that the subject-matter of S. 27 
being sufficiently distinct, and limited in 
its scope, it could not be affected on the 
principle embodied in the maxim ‘ gene - 
ralia specialists non derogant' as was held 
by the Full Bench of the Madras High 
Court in 55 Mad 903. 16 

However, whatever the precise reasons 
for the omission may be, the question is 
whether the omission to add a saving clause 
with respect to S. 27 has resulted in a pro 
tanto repeal of S. 27. If there has been 
any such repeal, it could be only by impli- 
cation. But such repeal by implication 
seems to me to be clearly excluded by 
S. 1 (2), Criminal P. C., which lays down 
that the provisions of special enactments 
will not be affected unless there is a ‘speci- 
fic provision’ to the contrary. I may men- 
tion in the end one other argument which 
was advanced in support of the view that 
S. 27 is repealed pro tanto by the provi- 
sions of S. 162. It was urged that owing to 
the proviso to S. 2, Evidence Act, S. 27 of 
that Act does not affect the provisions of 
S. 162, Criminal P. C. As to this, it is suffi- 
cient to point out that S. 2, Evidence Act, 
was repealed recently by the Repealing Act 
of 1938 as having exhausted itself and is no 
longer on the statute book. That proviso 
had only reference to Statutes, Acts, Regula- 
tions etc., which were in force when the 
Evidence Act was enacted in 1872, and 
which were not expressly repealed thereby. 
Incidentally, however, it is worth noting 
that although the question of repeal of 
various provisions of the Evidence Act and 
other enactments was apparently brought 
under review in 1938, when the Repealing 
Act of 1938 was passed the Legislature did 
not think of amending S. 27 in any way. 
The presumption is that the Section as it 
stands still expresses correctly the inten- 
tion of the Legislature. 

In my opinion undue stress should not 
be laid merely on the wide language used 
in S. 162, Criminal P. C., in deciding the 
question before us. Although the ordinary 
rule of interpretation is that a Section is to 
be interpreted according to its plain lan- 
guage, when there is a conflict between the 
provisions of two different statutes, a 
different rule viz. the principle embodied in 
the maxim ' generalia specialibus non dero- 
qant' comes into operation and provisions of 
a general character — however wide the lan- 


guage used — are not considered to be suffi- 
cient to derogate from special provisions. 
This is the principle on which a Full Bench of 
the Madras High Court held in 55 Mad 903 16 
that the provisions of S. 27 are not affected 
by those of S. 162. Their Lordships of the 
Privy Council have not referred to the 
above maxim in their remarks on this ques- 
tion, probably because the principle of the 
maxim seems to be embodied in S. 1 (2), 
Criminal P. C., and they therefore consi- 
dered it sufficient to refer to that Section. 
The following observations on the applica- 
tion of the maxim “ generalia specialibus 
non derogant ” based on English authorities 
given at p. 156 of Maxwell’s Interpretation 
of Statutes (Edn. 8) are worthy of attention 
in this connexion : 

Where general words in a later Act are capable 
of reasonable and sensible application without ex- 
tending them to subjects specially dealt with by 
earlier legislation .... that earlier and special legis- 
lation is not to be held indirectly repealed, altered 
or derogated from merely by force of such general 
words, without any indication of a particular in- 
tention to do so. In such cases it is presumed to 
have only general cases in view, and not particular 
cases which have been already otherwise provided 
for by the special Act, or what is the same thing, 
by a local custom. Having already given its atten- 
tion to the particular subject and provided for it, 
the Legislature is reasonably presumed not to 
intend to alter that special provision by a subse- 
quent general enactment unless that intention be 
manifested in explicit language, or there be some- 
thing which shows that the attention of the Legis- 
lature had been turned to the special Aot and that 
the general one was intended to embrace the 
special cases provided for by the previous one, or 
there be something in the nature of the general 
one making it unlikely that an exception was in- 
tended as regards the special act. In the absence of 
these conditions, the general statute is read as 
silently excluding from its operation the cases 
which have been provided for by the special one. 

It seems to me that the Legislature had 
the above principles in view when it enacted 
in S. 1 (2), Criminal P. C., that other 
special laws, etc. would not be affected un- 
less there is a speoific provision to the con- 
trary. The rule of law laid down in S. 27 
is well established. It has stood on the 
statute book and been in constant use for 
such a long time, that if the attention of 
the Legislature had been drawn to it when 
S. 162, Criminal P. C., was amended in. 
1923, and if there was any intention to 
alter the rule, it may be reasonably pre- 
sumed that there would have been some 
positive indication in that Section to show 
the intention and the matter would not have 
been left to mere inference. I feel therefore 
little doubt, that there was no intention at 
all to repeal S. 27 to any extent. In this 
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case tho question is of repeal by implication 
and the presumption is against and not in 
favour of any suoh repeal especially in the 
case of an important and well-established 
provision of law as is contained in S. 27 
Evidence Act. (c/. Maxwell's Interpretation 
of Statutes p. 147. Edn. 8). In the present 
instance, the Legislature has taken the 
further precaution of enacting clearly in 

snii l i Crlmmal P - C -. that provisions of 

nnWf! aW a - re n °‘ t0 ba taken as affected, 
less there is a specific provision’ to the 

contrary. In view of this provision, it 

seems to me that S. 27. Evidence Act. 
stands unaffected. 

hrn T n b 0 KiT ly iudg “ an t o£ importance 
bronght to our notice in which it was defi- 
nitely held that S. 27. Evidence Act, was 
repealed by S. 162. Criminal P. C as 

jfT rf if 2 t WaS tbat of the dissenting 
Judge— Heald J._in the Full Bench Kant 

goon case reported in 4 Bang 72. 11 The 

learned Judge however seems to have based 

his decision mainly on the wide language 

used m;S. 162 and does not appear to have 

taken into consideration either the principle 

dor^n gen J ralia specialibus non 

deregant or the effect of the provisions of 

S. 1 (2), Criminal P. C. Since the pro- 
nouncement of their Lordships of the Privy 

b C r° J ‘V f at 2343 tbe question raised 
before us has been considered by Division 

Benches of the Madras and the Patna High 

Courts. The question has not been discussed 

the^fftet bl jM he30 Courts have considered 

of , th o Pronouncement of their 

tW d a h Q7 ?nd t ha I 0 adheced to ‘his view 
of S 18 DO a ??f 0fcad by tha Provisions 
193 S 9 I™' 1 » MM : Mad 840/ A I K 

i? 3 \T / 856* and A I E 1939 Pat 577. 1 * 
x he .Madras High Court has followed the 
previous decisions of that Court on the sub- 

Min a “f fu h0 A at “ a High Court has a ’so 
followed those decisions. 

Qn Tba OOQOlu !i°° reaobed ab °ve proceeds 
on the view that the Evidence Act as a 

lIw'- 0 °^- V0 “, S - 27 o£ tbat Act is a "special 
law within the meaning of S 1 (2) fVi 

nuual P. 0 and S. 162, Cdmlnal PC * 

“en i ? nt° we Pr0viai ° n fco ‘ ba contrary. But 
® ! f w ? ra considered that the point is 

ifc Paa ,, to doubfc ' ‘he only result wiU be that 

p r !L'H hava t0 ba beld ‘bet S. 1 (2) does not 

of a fonflf y f I f £ ° r de0i3i0n in tba 6 vent 
a conflict between the provisions of an 

Crimi^ e i nfc Ti lk0 fcl10 Evidenc e Act and the 
will than ^ OC0 ^ ure Code. The question 

in such “ oaeef? "ini™ 1 * U ^ a - pplied 
mo uS 4 » y vlew - tba prmoi P la 
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derooL^h/l l en T Ua s P ecia ^ non 
aerogant which has been already discussed 

above should be applied, as was done bj 
the Madras High Court in the Full Bench 
decision reported in 55 Mad 903/* Th oir 
Lordsh.pg of the Privy Council have no 
nh= ’ f amarkad ' n ‘he course of their 

that 7f S° 27 °- D ‘7 Sabjact iD 18 Pat 234 a 
that s. 27 s not pro tanto repealed, it 

wiU presumably be because of the provisions 

think fh; Crl “ Inal p - C. But I do nob 
think this remark can be taken by implies 

tha" S° 2? al6 f l t0 a pronouao0 menb 

cinltf f? oould . nofc ba sa ved by the prin. 
oiple of the maxim referred to above. Their 

Lordships made it perfectly clear that they 

were not expressing any definite opinion on 

dfd lf 3fcl ° n , o£ rapaal o£ S - 27 the point 
did not arise for decision before them. Their 

fifed’ onT , ra ™ ark3 wera very probably con- 

f. ad ° n T ly to ‘he arguments advanced before 
hem. I do not therefore think that it could 

7inT S ° nab y f prasnmad ‘hat their Lord 
ships were of opinion that the aforesaid 

o”o e n 0 ofS h9 2 7 aXim °° Uld DOfc SaVB tba 

P,?fn l6arn f d Judgas of ‘he Madras High 

P0int rai9ad before 

“ thi Fn 1 R f J 8 ° f th8 ab0V6 maxim 
in the Full Bench decision in 55 Mad 903 16 

and have given cogent reasons, if I ma y 

respectfully say so, for holding that S. 27 

is a special law and is nob affected by the 

provisions of S. 162. Criminal P. C. They 

have also referred to the contrary view on 

the point taken by the other High Courts 

, n d f a I e ? lvan A bair reasons for not accept- 
ing that view. The other High Courts had 
discussed the subject only incidentally and 

S T fio J-f 9 bSy '! era o£ ‘he opinion thab 
S. 162 did not apply to statements of ac- 

cused persons. Their Lordships of the Privv 

Council have not referred to the line of 

reasoning adopted by the Madras Hi°h 

? h ° °r th f?,.P 0ln 5 in 55 Mad 903’* or to 
.«f. a 7^ ICab ‘ lty j° £ tba maxim generalia 

to lS PaT o?^ d \ r T nt tbair de °i3ion 

r b f 2 u 4 ' u A Banob o£ ‘he Madras 
High Court has however already held as 

pointed out above, that the view taken by 

case Sfrit P °‘ nt in tba Ful1 Bancb 
if! s!!,; d fc ,° , ab ? va was n °t affected by 

Pnnn fl T° n ° £ tbeir Lord3 hips of the Privy 
Council. I respectfully concur in this view. 

My conclusion briefly is that S. I (2) j 

vr m ofit P -S C ” 2 7 80VerD3 i tbe Ca39 a “ d H 

lfc ’. S ‘ 27 13 not repealed eithen 

sf-Hnn m pa l t- Pur ther. even if tha« 

Section were not applicable I would hold! 

\ 
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the operation of S. 27 to be saved by the 
principle of the maxim generalia speciali - 
bus non derogant. In the end I may refer 
to two other comparatively minor points 
which were raised in this reference in con- 
nexion with the interpretation of S. 27, 
Evidence Act, and S. 162, Criminal P. C., 
viz. (i) when should a person be considered 
to be in the “custody” of a police officer 
within the meaning of S. 27 and (ii) whe- 
ther a statement made to a person assisting 
the police during the course of an investi- 
gation can be considered to be a statement 
made to a police officer within the meaning 
of S. 162. There does not seem to be any- 
thing in the recent decision of their Lord- 
ships of the Privy Council to necessitate 
reconsideration of these points; but they 
may be dealt with briefly as they have been 
raised. 

As regards the first point, the term “cus- 
tody” is not defined either in the Criminal 
Procedure Code or in the Evidence Act. 
There is, of course, no doubt that an accused 
person will be in the “custody” of the police 
after his arrest ; but the question is whether 
he can be considered to be in “custody” at 
any time earlier, when he has not been 
formally arrested, but is merely detained 
by the police for the purpose of the investi- 
gation. S. 27 is anomalous in so far as it 
applies only to information leading to a 
discovery when received from an accused 
person in the custody of the police, but not 
if he is not in the custody of the police. If 
the information is relevant when it comes 
from a person in the custody of the police, 
there seems no good reason why it should 
not be so when it comes from an accused 
person, who is not in the custody of the 
police and therefore not under the influence 
of the police. The real intention of the 
Section very probably is to make informa- 
tion from an accused person which leads to 
discovery relevant even when the person is 
in police custody. But the language of the 
Section makes such information relevant 
only when it comes from an accused person 
in the custody of the police. 

The language used in the Section thus 
leads to the curious result probably never 
intended — that when such information is 
given by an accused person, who is not in 
the “custody” of the police it will not be 
covered by the Section. However, apart 
from the above anomaly, the intention of 
the Seotion seems, I think, clear enough 
and that is to make information leading to 
a discovery relevant, even when it comes 


JL I# R* 

from an accused person who is in the cus- 
tody of the police and thus subject to police 
influence. Ordinarily information coming 
from an accused person, who is liable to be 
influenced by the police will be open to 
suspicion. But if the information leads to 
the discovery of a relevant fact, that dis- 
covery is considered to be a guarantee of 
the truth of the information as has been 
pointed out already and hence such infor- 
mation is made relevant by S. 27. Now 
there can be little doubt, that even before 
his formal arrest, an accused person, who is 
detained by the police owing to suspicion 
against him, is liable to be influenced by 
the police. This Court has therefore put a 
wide interpretation on the word “custody” 
as used in S. 27. In AIR 1933 Lah 609, 23 
it was held by a Division Bench of this| 
Court consisting of Sir Shadi Lai and Oolds-i 
tream J. that ‘police custody’ does not neces- 
sarily mean custody after formal arrest and 
that it also includes ‘some form of police 
surveillance and restriction on the move-' 
ments of the person concerned by the 
police.’ 

In 15 Lah 310, 24 it was held by another 
Bench (Sir Abdul Qadir and Rangi Lai, JJ., 
following 1 Rang 609 26 ) that as soon as an 
accused or suspected person comes into the 
hands of a police officer, he is, in the 
absence of clear and unmistakable evidence 
to the contrary, no longer at liberty and is 
therefore in custody within the meaning of 
Ss. 26 and 27, Evidence Act. The interpre- 
tation plaoed in these rulings on the word 
‘custody’ seems to be in keeping with the 
spirit and intention of S. 27 and in the 
absence of any definition of the word ‘cus- 
tody’, limiting it to detention after arrest, 

I see no reason for departing from this 
interpretation. 

The second question on which opinion is 
invited is whether a statement made to a 
person assisting the police during the course 
of an investigation, e. g. a zaildar or a 
lambardar, can be held to be made to a 
'police officer’ within the meaning of S. 162, 
Criminal P. C. This question, so far as I 
can see, does not really arise on the facts 
of the three cases which have given rise to 
the reference. For, in all these cases the 
statements in question had led to discoveries 

23. Rodhal Mai v. Ramji Das, (1933) 20 AIR 

Lah 609=146 I C 40. 

24. Aishan Bibi v. Emperor, (1934) 21 AIR Lah 

150=1934 Cr C 330=152 I C 206=36 Cr L J 

14=37 P L R 67=15 Lah 310. 

25. Maung Lay v. Emperor, (1924) 11 AIR Rang 

173=77 I 0 429=25 Cr L J 381=1 Rang 609. 
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Mid were sought to be proved under S. 27. 

f ot he . P^poses of that Section, it is 
immaterial whether the statement is made 
to a police officer or to some person other 
than a police officer and hence the state- 
ment would be admissible in either case 

P c ?, 1911 . Cr26 and P B 1917 Cr 2 * 
at P'u •! t0 which reference was made and in 
which it was held that confessions made to 
a zaildar or a lambardar in the presence or 
the vicinity of the police, were virtually 
confessions to the police and as such inad- 
miMible m evidence, were apparently cases 
in which the alleged confessions had not 

dlscove F ies - Moreover, apart 
from this the question would seem to be 

essentially one of fact. S. 162 applies only 

to statements made to a police officer during 

the course of an investigation. It follows, 

therefore, that statements to other persons 

will not be excluded by that Section. If, 

however, it is found on the facts of any 

case, that a statement made to a third 

person, was in reality intended to be made 

co the police and was represented as having 

been made to a third person, merely as a 

[colourable pretence in order to evade the 

provisions of S. 162, Criminal P. C., the 

Court will hold it to be excluded by that 

Section. This was apparently the view taken 

in the two rulings referred to above. But 

it would be, I think, going too far to lay 

down that every statement made to a person 

assisting the police during an investigation 

hould be treated as a statement made to 

the police and as such excluded by S. 162, 

P * °1 Por example, if a suspected 
person is sent f or by the police, and is 
brought to the police station by a lambar- 
dar m his custody and if on the way to the 
police station he makes a confession to the 
lambardar, there seems to be no good reason 
tor excluding such a statement as one made 

S uta°n° e ° ffi , 00 ^ ™ thin the “ eanin g of 
^ n J? lna l or as a confession to 

r °? r ” nder 8 ' 26 > Evidence Act. 

Ihe question is thng one of fact and must, I 

think, be decided in view of all the circum. 

stanoes in which the statement sought to 
be proved was made. 6 

Mohammad J.-The main question 

l?iVli 1 n‘ J 1 u*! 10 three ca8es referred to the 
p p Ben ° h IB - whether S. 162, Criminal 

Cnder P R° fio r6P ? 13 S ‘ 27 • Evidence Act. 
J^ggr S. 162, no statement made by any 
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person to a police officer can be used for anv 

t S - aVe aa Provided in the proviso to 
hat Section, at any inquiry or trial in 
respect of any offence under investigation 

Under s m 27 W F n ^ U ° h St A ate “ ent was made. 
Under S 27, Evidence Aot, when any fact 

of iX ° 09 disc ° Vered in consequence 

of information received from a person ac 
cused of any offence in the custody of a 
police officer, so much of such information 
whether it amounts to a confession or not 
as relates distinctly to the fact thereby 
discovered, may be proved. Formerly most 

that S H 16 g 2 h d C rr n India WOre of 
accLnd 162 dld n0 j cover the statements of 
accused persons and, consequently, no ques- 

tion °f a confliot between that Section and 

S. 27 arose. The discordant note was struck 

mainly by the Madras High Court when in 

Jud a XT i D .u 55 Mad 903 ’’ 6 the learned 
Judges observed that the language of S. 162 

™ de 0DOUgh ‘° °° Ver the 8ta tements of 
accused persons as well. Later, in a case 

234°*Vh ha P T Vy .°°. unoi1 ' sported in 18 Pat 
v,W, . thelr f Lor dsh.ps favoured the Madras 
view in preference to the view held by the 

true* 0 v h C0nrfcS “ India ' That being the 
of S 169 p“- n0W fj a p a3 the a PPl‘cability 

S 162 Cnamul p. C„ is concerned, the 
question at once arises whether S. 27 is or 
IS not affected by S. 162, inasmuch as under 

in' 1 1 certa ' n statements of accused persons 
m the custody of a police officer, even if 

m, ado to tbf sald officer, are admissible. 
JLhis conflict was envisaged in the Privy 

refrZ Vf 1188 itSelf ’ tut their Lordships 
tr ° m ex P re ssmg any opinion upon 
the matter inasmuch as on the facts stated 
before them it did not arise. 

Ifc is evident that S. 162 and S. 27 so far 
as it relates to statements made to police 
officers cannot be reconciled and it is also 
Hear that S. 162 as it stands at present 
was enacted subsequent to S. 27, Evidence 
Act The ordinary principle of the inter, 
pretation of statutes is that when two 
statutes are contrary in matter, the later 
abrogates the former (Craies on Statute Law 
p. 316) Further, as remarked by Dr 
Lushington, it is not necessary that any 

made to ‘ he sta ^« 
which it is intended to repeal. The prior 

its nrXT b8 r0p6aled by ^Plication if 

with a s, b n3 We ? wboUy in rem P atible 
Tu‘ b 8 “ bse quent one, (Craies, p. 317). 

a T t a 9 ^ h r VertW ° im P° rtanfc exceptions 
““ rff t .° ,‘ hl3 general proposition. They 
are . (1) if the intention of the Legislature 
is apparent that the previous statute should 
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not be repealed, the previous statute re- 
mains unaffected by the subsequent one, 
(Craies p. 320); and (2) the general principle 
does not apply if the prior enactment is 
special and the subsequent enactment is 
general. Special provisions will control 
general provisions, (Craies, p. 321). A depar- 
ture from the general principle was recog- 
nized by the Indian 'Legislature when 
sub-3. (2) of S. 1, Criminal P. C., was 
enacted. It reads : 

In the absence of any specidc provision 

to the contrary, nothing herein contained shall 
aflect any special or local law now in force or any 
special jurisdiction or power conferred or any spe- 
cial form of procedure prescribed by any other law 
for the time being in force- 

In order to determine, therefore, whe- 
ther Sec. 27 has been pro tanto repealed 
bv S. 162, it is necessary to decide : (a) 
whether the Evidence Act is a special 
law; and (b) if so, whether S. 162 is a 
specific provision to the contrary ? On be- 
half of the convicts, it was urged that 
the Evidence Act could in no circum- 
stances be characterized as a special law 
within the meaning of Sec. 1 (2), Criminal 
P. C., and that, at any rate, S. 162 was a 
specific provision to the contrary. It was 
further stressed that the Legislature was 
aware of the apparent conflict between the 
two provisions of law to the extent indicat- 
ed above and had expressly manifested its 
intention to abrogate S. 27, while enacting 
S. 162. The Advocate. General, on the 
other hand, maintained that neither was it 
intended by the Legislature to override the 
provisions of Sec. 27 while enacting S. 162 
nor could S. 162 pro tanto repeal S. 27, as 
it was a special law and S. 162 was not a 
specific provision to the contrary. Reliance 
was placed on several English authorities 
and English textbooks, which define what 
a special law is. But although in certain 
cases the principles deducible from such 
authorities may be helpful to some extent 
in determining the question involved, in 
this particular case we have principally to 
rely on the interpretation put by the Indian 
Legislature itself on the term “special law” 
as used in the Criminal Procedure Code. 
By sub-s. (2) of Sec. 4, Criminal P. C., all 
words and expressions used in the Code and 
not defined therein but defined in the 
Indian Penal Code shall be deemed to have 
the meanings respectively attributed to 
them by the latter Code. S. 41, Penal Code 
defines a “special law” as a law applicable 
to a particular subject. We have to deter- 
mine, therefore, what the Legislature in- 


tended to connote when they defined 
“special law” as a law applicable to a 
particular subject. It is obvious that this 
term was defined in the Indian Penal Code 
on account of its use in S. 40, wherein the 
word “offence” was defined and it was 
provided that in certain Sections of the 
Indian Penal Code the word “offence” 
denoted a thing punishable not only under 
the Indian Penal Code but under any spe- 
cial or local law “ as hereinafter defined.” 

Evidently, therefore, when in relation 
to the Indian Penal Code the term “special 
law” was used, it referred only to a law 
dealing with those matters which had not 
been dealt with in that Code, i.e. a law 
creating offences not contemplated by the 
Indian Penal Code. Had the Legislature 
intended to use the term “special law” in 
a different sense in relation to the Code of 
Criminal Procedure, it could have defined 
the term in that Code itself and not merely 
relied on its definition given in the Penal 
Code. It might be argued that the Criminal 
Procedure Code as such has nothing to do 
with anything besides procedure and con- 
sequently laws creating new offences are 
outside its ambit. This is true but we can- 
not enter into the minds of legislators as 
to why they chose to use this term. It is 
noteworthy that alongside the term special 
law, the term local law was also used in 
sub- s. (2) of S. (1), Criminal P. C., and this 
term had also occurred in Sec. 40, Penal 
Code, and defined in S. 42 afterwards. 
Moreover, special form of procedure wa3 
specifically protected in this sub-section 
and if ‘special law’ meant ‘special proce- 
dure’ only the words ‘special form of pro- 
cedure’ would not have been repeated after 
the words ‘special law.’ The intentional 
use of these words at the place where they 
occur obviously indicates that something 
else than procedure was contemplated when 
the term ‘special law’ was used in the earlier 
part of the sub-section. Whatever significa- 
tion, therefore, may be attached to the 
term “ special law” as used in its general 
sense, in the particular sense in which it is 
used in the Criminal Procedure Code, <no 
other interpretation can be put upon this 
term. In a case reported in 22 I C 147, 
Twomey J. of the Lower Burma Chief 
Court observed : 

It might be argaed that the Whipping Act is a 
'special law* within the meaning of S. 41, as it I 3 
a law 'applicable to a particular subject,’ namely 

whipping But it appears to me that the 

special laws contemplated by Ss. 40 and 41 of the 
Code are only laws, such aa the Excise, Opium and 
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Code. The Whipping i n 'f g6n ^ Penal 
providJt bu ‘ “ areIy 

punishment for offences which 1 form of 

aUe primarily under the Pe na 6 Code 7 PUni3h ' 
other enactments. 1 Code 

tha^T o°7 herW r It to hold 

a V- ° r for that “atter the Evi. 

denoe Act is a special law merely because 

deaU Uf 8 SUb K Je0t Whi0h h- y not been 

Znd 25* ^ DyWh6re else - If ‘hi® be a 

nf L he “i every law and every pro- 

as a s Denial ^ ry 8W oou id be characterized 
a special law, as no subject dealt with in 

dealt' Wh me “‘ i°u A ° fc of legislature is 
dealt with in the other. The Evidence 

casesTwT 0 ,! > ‘° apply generally* to*aU 

S l tWw ° b 16 Was made applicable by 

the case or 3P60tive ° f the n *ture °f 
and „ ° °l A he p8rsons affected thereby 

a ep^h l! ; he ™ 018 ba argued ‘bat it is 
a special law in any sense of the term The 

Advocate-General besides relying “n cer 

SngCteftllT , Eng ' i3b * dg “<»fc and 

sra ,£‘s, a i."‘ * ! 

ftR N ° 7’ a spec , ial law Is defined in 8. 41 I p *n f 

.W„S “ — » A„„ J.. " 

•^."Afa&SVV !,r< T A "*' 1 

nothing that we sayhl lonih' 18 g0neraI » a nd A 
the operation of S 27 Fvido ° wa ^ a ® ect it 
condone men 

tL 9 t 2 „ 6 b ° hetti J " remark0d : “ 

exclusion of sta “ment £ eneral ru!o for tho be 
Police, and inviowoffl. by , aDy P° rson to the 

B U 27 iS EWd imp,i6di7 aflac ‘^ n by P L th g ene a ral P mie' !t 

emitted the said provisi as M^g tnn^e s ”7v haVe ^ 

AU Z 8 Cn 4 ? Pandala i J ‘ eaid T ^ 

IsallilMp “■ 

-J!L^t Wore saved acc ording to aVeU-rl® 31. 

•Oi CnlnviA mi # — 


S3. 0hi^r Th }~ 

£*!? Kunta Thim- 
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"h Xttf^u^Mr • • ' • To my mind, 
nal which 8. 27, Evidence a A 62 * aS a gener ? 1 ruIe to 
r iQ special rule applicable tn »« S ?? exce P fc i on or as a 
■ely fore itself a^exception perso ° s and here- 

of S. 8, Evidence Ap? i? i 4 the general rule under 

sh- the Legislature in tamh^Tw^c 0 - belia ' e I> tL '“ 
or intended by a side S 8 ,' 162 ' , Crln “nal P. C„ 

effect of a general stat re ,? eal or “ odil > the 
lid as the Evidence Act anS SUcb great importance 
of such obvtoM use Jo I 6 ”. 61 ? 1 Provision in it 
"* as 8 . 8 thereof. 3 6 administration of justice 

3n in Ihf, T ° f tbB WOrds "general statute” 

a 967^ afc P Se ooo 9,gnificant ' In 51 Mad 

- observed f*®" 973 and 974 J., 

n the* a^miUbiUtv of S / 162 relates generally to 

is Btatementf dierfbed n ^ 14 “7> that 

I® ^ Part i CUlar 

n of statements P made t^t Tr ^admissibility 

y where the stafpmnnf police officer, namely 

if received from the anr>n C °, Ds . lsts of information 

l quence of which l !S?C in consQ - 

^ the principle that a ^ { ac ^. ls ^ ls covered. On 

3 special ru5e P and not aSZSLf&X aSected by a 
9 I am of opinion that 8 97 the generaI rule » 

. B. 162, Criminal P C bnfs teT a ® ected 

I S. 27, Evidence Act Tfcf 4 S ',a 1 ? 2 18 affe cted by 
construction of sf 162 whi^Sff 4 • 18 ^“ ot that fch * 
cannot stand but that a M mdica f ed above 
[ exists in the circnmstanop PeCla V exception to 

1 « 

&°2 n 6 Bomt B 96^ ^ 

Wifi n L R 965 and 64 Cal 237.10 

the ' word, " 3pe s 0t ' ? part from ‘he fact that 
the words partioular subject” have been 

interpreted in their literal sense without 
any reference to S. 40 I P r u 

-a. ky tb. ir. 

Place S 8e i 62 e C°‘ 1 - gal , ly S ° nnd - In ths 
affected hi an° nmi,, ? 1 . P ' P- oan °°™r be 
Act as is laid d prOT ? SI ° n ' n the Evidence 

rtelf It siy a • W “ ID S ' 2 ' Evidenoe A °‘> 

d “ mad to 

tion in force in any part /f rS' f l or reguIa - 

hereby expressly repealed. ndia and not 

it i D affnii C u 0f fchis Clear P rov ision of law 
it is^ altogether erroneous to say that anv 

30 ' M k I0 28^2 P 7 e Cr r ’li 1 J 92 43 , S- \ IW 3 "= 

PLB 304. 3b ~ 6 Lah 171 = 26 

81 * L a a h h 867=9 n 5 g I 0^ 13 A 1 R 
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dure in any manner. Secondly, the reliance 
placed on the judgments cited by the learn- 
ed Judge for the proposition advanced by 
him is not warranted by what was said in 
those judgments. In 6 Lah 24, 29 the only 
reference to S. 162 was made in connection 
with the manner in which it should be 
used, by the Courts and no conflict of this 
Section with any Section of the Evidence 
Act was in issue before the learned Judge. 
Similarly, in 6 Lah 171, 30 what was said 
rather goes against the contention of the 
learned Judge. It was observed there by 
Sir Shadi Lai C. J. : 

It is true that S. 157, Evidence Act, lays 
down the rule that, in order to corroborate the 
testimony of a witness, any former statement made 
by such witness relating to the same fact is admi- 
ssible in evidence, but this general rule is con- 
trolled by the special provisions contained in 
8 . 1G2, Criminal P. C., relating to criminal trials. 

In 7 Lah 264 31 a Division Bench of this 
Court explained the interpretation to be put 
on S. 162 and held that under that Section 
written statements were excluded as much 
as oral statements. Similarly, 26 Bom L R 
965 J “ and 54 Cal 237 10 merely lay down 
how statements recorded under S. 162 
should be used. In a recent judgment of the 
Madras High Court too, reported in (1939) 
2 M L J 455, 3 a Division Bench of that 
Court composed of Burn and Stodart JJ., 
held that S. 27, Evidence Act, was a special 
law which was not derogated from by the 
general rule enacted in S. 162, but this view 
was based solely on 51 Mad 967 28 and 55 
Mad 903, 16 and as I have tried to explain 
above, the learned Judges there did not 
consider the question so fully as it deserved 
their main anxiety being to save S. 27 in 
spite of its apparent conflict with S. 162. 

In another set of judgments too, such as 
7 Lah 84, 8 5 Pat 63 9 and 54 Cal 237, 10 a 
similar anxiety ig visible, but there recon- 
ciliation between the two conflicting Sec- 
tions was effected by holding that S. 162 
did not refer to the statements of accused 
persons at all. It is significant however 
that in all those judgments it was expressly 
observed that if S. 162 covered the state- 
ments of accused persons, S. 27 would 
stand repealed. In 7 Lah 84 8 at p. 87, Sir 
Shadi Lai C. J. observed : 

Our attention has been invited to the language 
of the Section which it is urged forbids the use of 
a statement made by “any person” to a police 
officer in the course of an investigation, and it is 
argued that the words “any person” include 
accused person. This contention, if accepted, 
would virtually repeal S. 27, Evidence Act, and 
we do not think that such a result was ever 
intended by the Legislature. 


In 5 Pat 63 9 at p. 78, Mullick A. J. 0., 
remarked : 

To what extent the provisions of a special enact- 
ment, such as the Criminal Procedure Code, over- 
ride the provisions of a general enactment such as 
the Evidence Act, must depend upon the language 
of the special Act, but reading the present 8 s. 161 
and 162 of the Code I think it is clear that the 
main object of the Legislature was to prohibit the 
use of the statements of prosecution witnesses aa 
corroboration under S. 157, Evidence Act. The 
general provisions of the law with regard to the 
admissibility of statements made by accused per- 
sons like other admissions do not seem, in my 
opinion, to be affected. If it were otherwise, Ss. 27 
and 28, Evidence Act, must be considered repealed. 

It may be noted that this learned Judge 
described the Criminal Procedure Code as a 
special enactment and the Evidence Act as 
a general enactment. In 54 Cal 237 10 at 
p. 243, Rankin J. observed : 

In this Court it is settled law that in spite of 
the generality of the language of S. 161 of the 
Code, that Section does not apply to an accused. 
Both the context of S. 162 and its contents point 
in the same direction. “Any person” m ea n s 5 uivxs 
ex populo. It is unreasonable in view of thespecial 
law applicable to the statements of accused persona 
to the police, to refuse to apply the well established 
rule “ generalia specialibus non derogant .” A con- 
trary view involves an implied but complete 
repeal of S. 27, Evidence Act. 


In 48 Mad 640, 33 another solution was 
found to enable the two Seotions to operate 
together. It was ruled there that S. 162 
did not cover oral statements ; but even in 
that judgment at p. 446 Wallace J. admit- 
ted that if S. 162 had been designed to 
prohibit the use of oral statements made to 
police officers in the course of police inves- 
tigation, he should have expected an amend- 
ment of S. 27, Evidence Act. As against 
this, there are certain Judges who have 
held definitely that S. 27, Evidence Act, 
was pro tanto repealed by S. 162, Criminal 
P. C. In 4 Rang 72 11 at p. 89, Heald J. 
remarked : 

I entirely agree with the learned Judges that 
statutes are not to be held to be repealed by im- 
plication unless the repugnancy between the new 
provisions and the former statute is plain and 
unavoidable, but in this case the repugnancy is 
clear and admitted, and I do not think that the 
learned Judges have given good or sufficient rea- 
sons for avoiding it. Practically all that they say 
is that they are unable to believe that the Legis- 
lature couffi have intended that S. 162 should 
aaectS. 27, Evidence Act, and that the provision 3 
of the Act are independent of those of the Code. 
If, as I believe, we are not entitled to consider tha 
intention as against the actual words of the Legis- 
lature, then the first of these reasons is no reason 
and in view of the fact that the provisions of 
Sec. 162 of the Code unquestionably affect, to a 
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greater or less extent, those of Ss. 155 (3) and 157, 

t ?u fficUlt to see 011 whafc Princi- 

p e it must be held that they cannot affect S. 27. 

At p. 90, the learned Judge added : 

The conflict between the natural meaning of the 
words used in 8. 162 of the Code and that of S. 27 

nroo^of 0 !* ' 1D ? far the Iatter would all °^ 
proof of statements made to the police during a 

police investigation under Chap. 14 of the Code 

^ accused person while in the custody of the 

F M t’ -i 8 n° ch thafc the latter fco fche extent in 
which it allows proof of such statements, must be 

regarded as having been repealed. 

In V® 1927 Nag 203, 34 Kotval A.-J. C., 
remarked : 

Abrogation by implication is by no means un- 
common and that such abrogation of S. 27, Evi- 

rhF' resulfc8 ,! s no reason for not interpreting 

Ihl accord, ?S to Its plain language. Nor is 

the provision contained in S. 27, Evidence Act, of 

euch paramount importance that there should be 

great hesitation in accepting an implied abroga- 

rFimir! iVn S u° ^^thcr n °ted that S. 162, 

ex P ressl y saves S. 32 (1), 

S 07 AC £ £ he im P lica tion of the abrogation 
of Seo. 27, Evidence Act, is so obvious that we 

aaved^ GXpecfc thafc 8ection also to be expressly 

In 94 I C 706, 36 Doyle J. observed ; 

wa8 really no admissible evidence on 
which M. K. could be convicted, since S. 162, 
Criminal P. 0., must be taken as overriding 8.27. 
Evidence Act. b • 

It; is strenuously contended by the Advo- 
•cate-General that the Legislature should 
not be taken to have repealed S. 27 by im- 
plication and that if it intended to do so 
while enacting S. 162, Criminal P. C., it 
should have indicated its intention in a 
clearer manner. He has relied in this con- 
nexion on the following remarks made by 
Maxwsll in his treatise on Interpretation 
of Statutes, at p. 156 : 

It Is but a particular application of the general 
presumption against an intention to alter the law 
ueyond the immediate scope of the statute to say 
that a general Act is to be construed as notrepeal- 
Dg a par ticular one, that is, one directed towards a 
special object or a special class of objects. A general 
later law does not abrogate an earlier special one 
by mere implication .... Where general words in 
a later Act are capable of reasonable and sensible 
l ° n "Mont ^tending fc bem to subjects 
specially dealt with by earlier legislation . . . that 
earlier and special legislation is not to be held 
indirectly repealed, altered or derogated from merely 
by force of such general words, without any indi- 
cation of a particular intention to do so . . . The 
intention must be manifest in explicit language or 
there be something which shows that the atten- 
tion of the Legislature had been turned to the 
special Act. 

There is no force however in this con- 
tention. Apart from the fact that the Evi- 

84. Bhagla v Emperor, (1927) HAIR Nag 208 
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86. ™Peror v.NgaKyalng, (1926) 13 A I R Rang 
312=94 I 0 706=27 Cr L J 658. 8 


dence Act does not deal with a special 
object or special class of objects as contem- 
plated in the quotation reproduced above, 
the Legislature here has consciously ab- 
stained from protecting S. 27, although its 
attention had turned to the Evidence Act 
while drafting S. 162 and it was aware of 
the apparent conflict between the two 
Sections in the matter of such statements 
of accused persons in custody to a police 
officer as lead to discovery. Firstly, dying 
declarations have been excluded ever since 
the law of Criminal Procedure was codified. 
Secondly, in the Criminal Procedure Code 
of 1882 a separate paragraph was added to 
S. 162 wherein it was expressly stated that 
the Section would not affect the provisions 
of S. 27, Evidence Act. In 1898, this para- 
graph was deleted and a separate sub-section 
added in which S. 32, cl. (1), Evidence Act, 
was specifically saved. In 1923, sub-s. (l), 
S. 162 was completely re-drafted but no 
protection was afforded to S. 27, although 
sub-s. (2) dealing with dying declarations 
was retained. In the face of such conscious 
and deliberate acts on the part of the Legis- 
lature, it cannot be argued that the repeal 
of S. 27 is merely by implication. It is not 
for us to speculate on the reasons which led 
the Legislature to adopt this course but the 
fact remains that in 1882 S. 27 was pro- 
tected and that in 1898 this protection was 
withdrawn. 

It is further obvious that S. 27 is not 
the only Section which is controlled by 
S. 162. Several other Sections of the Evi- 
dence Act have been affected in a similar 
manner. For instance, the power of a Judge 
under S. 165, Evidence Act, to ask any 
question he pleases in order to discover or 
to obtain proper proof of relevant facts, 
cannot now be exercised for the purpose of 
introducing evidence in contravention of 
S. 162, Criminal P. C. : 58 Cal 1009 38 and 
A I R 1926 Cal 147. 37 Similarly, S. 157, 
Evidence Act is controlled by S. 162 : 6 Lah 
171.30 R 03 i^Qg ( g 155 , Evidence Act, has 
also been modified to some extent by S 162 
AIR 1933 Pat 589 39 at p. 593. 

The Advocate-General has further con- 
tended that to hold that S. 162 pro tanto 
repe als S . 27 w ould lead to a manifest con- 

86. Rahijaddi v. Emperor, (1931) 18 A I R Gal 189 

=!931 Or C 253=132 I 0 159=58 Cal 1009= 

35 0 W N 317=32 Cr L J 841. 

37. Keramat Mandal v. Emperor, ( 1926) 13 AIR Gal 
QO 147=92 10 453=27 Cr L J 277=42 0 L J 528. 

38. Emperor v. Najibuddin, (1933) 20 A I R P&4 

589=1983 Cr O 1350=147 I C 142=35 Cr L J 

379=14 PLT 543. - 
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tradiction of the apparent purposes of the 
enactment and further cause hardship and 
injustice, which presumably was not inten- 
ded by the[ Legislature, and that, conse- 
quently, a modified interpretation can be 
put upon S. 162, which avoids these results. 
In my view however this is not so. There 
is neither any manifest contradiction of the 
purposes of the enactment nor will any 
hardship or injustice result, if oral state- 
ments made by persons in the custody of a 
police officer leading to discovery, are ruled 
out of consideration. On the other hand, in 
the majority of oases miscarriage of justice 
or hardship apprehended will be avoided. 
In the course of the arguments, it was also 
considered whether S. 27 was a proviso to 
S. 26 only, or whether it was intended to 
Berve as a general exception to all the rele- 
vant Sections in the Evidence Act. Suffice 
it to say that the trend of authority of the 
various High Courts in India has so far been 
to treat S. 27 as a general proviso to all the 
relevant Sections and not only to S. 26 (59 
Cal 1040 39 ) and this appears to me to be 
the correct view to adopt. 

I am therefore. of opinion (a) that the 
Evidence Act is not a ‘special law* but a 
general Act which, to borrow the language 
of Lord Bowen “applies to the whole com- 
munity and is unlimited both in its area 
and as regards individual in its effect,” or, 
in the words of Lord Blackburn, ‘‘is a gene- 
ral enactment for the benefit of all of His 
Majesty’s liege subjects;” and (b) that being 
an earlier Act, it has been abrogated to that 
particular extent with which we are at pre- 
sent concerned by the enactment of S. 162 
at a later period. Consequently, statements 
which were, prior to the enactment of 
S. 162, admissible in evidence in the cir- 
cumstances specified in S. 27, cannot now 
be used as evidence for any purpose what- 
ever. 

In this view of the law, the question, 
whether S. 162 is or is not a specific pro- 
vision to the contrary in case it is held that 
the Evidence Act is a special law, does not 
arise. But if the question did arise, I would 
not find it difficult to hold that S. 162 was 
a specific provision to the contrary. The 
very language of the Section indicates that 
it was intended to supersede all provisions 
wherever contained relating to this subject. 
The only exception that was contemplated 
by the Legislature while en acting this Sec- 

89. Durlav Namasudra v. Emperor. (1932) 19 AIR 
; Cal 297=1932 Cr C 266=138 I C 116=33 

Or L J 646=59 Cal 1Q40=36 OWN 373. 


tion was specifically provided for in the 
body of the Section itself, and in the face 
of such a clear language, it cannot be urged 
that any other law relating to the subject 
was kept intact in spite of the provision 
made in this Section. 

In one of the cases referred to us, the 
following two questions further arise, 
namely : (1) when is a person said to be in 
the custody of a police officer; and (2) is a 
statement made to a person other than a 
police officer but in the immediate presence 
of a police officer and on a question put by 
or at the instance of the said officer, a state- 
ment within the purview of S. 162 ? To 
ascertain what custody implies, Ss. 46 (1) 
167 and 169, Criminal P. C., where the 
word custody is used, may be referred to 
among others. S. 46 (l) reads : 

In making an arrest the police officer or other 
person making the same shall actually touch or 
confine the body of the person to be arrested, un- 
less there be a submission to the custody by word 
or action. . 

Under S. 167, whenever any person is 
arrested and detained in custody, and it 
appears that the investigation cannot be 
completed within the period of twenty-four 
hours and there are grounds for believing 
that the accusation or information is well- 
founded, the officer in charge of the police 
station shall forward the accused to the 
nearest Magistrate. Under S. 169, if upon 
an investigation under Chap. 14 there is 
not sufficient evidence or reasonable ground 
of suspicion to justify the forwarding of the 
accused to a Magistrate, such officer shall 
if such person is in custody, release him on 
his executing a bond to appear if and when 
so required before a Magistrate empowered 
to try the accused. “Custody” therefore 
implies some sort of restraint or detention 
either by word or action. By virtue of 
S. 169, the detention is of such a character 
that to get rid of it, a person in custody is 
required to execute a bond. Unless there- 
fore there is some such restraint as is con- 
templated in these Sections, a person cannot 
be said to be in the custody of a police 
officer. Reference in this connexion may be 
made to 1885 AWN 59, 40 1 Rang 609 25 
and 15 Lah 310. 24 In 1885 AWN 59, 40 
five Judges of the Allahabad High Court 
including Petheram C. J. and Mahmood J. 
observed in relation to an accused person 
that though he had not been formally ar- 
rested he was in a condition of restraint 
which in fact amounted to his being in cus- 

40. Emperor v. Mudar, (1885) A W N 59 (P B). 
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tody of the police. They further added that 

?* 1{ any ^ 6 u fchey Were nofc P re Pared to 
ielieye that he was a free agent and capable 

going whither he chose. In 1 Rang 609 26 

afc TW8 6 ii 5 aD ? £ 16, F ay 0ung J - remarked : 

* 1 . idea . of free detention’ is, in mv view 
-altogether mistaken, sometimes even hypocritical’ 
i8 f *° infringement of the spirit. WhiFe appear’ 

t 8 to 1 S° 1 nfo ™ to tbe strict letter of the law and 
I would lay down that as soon as an accused or 

SEf? Pe^on ^ comes into the hands of a police 
officer, he is in the absence of clear and unmistak- 

and 6 t ! ie COn f r ^’ no l0Q ger at liberty 

of fi a I 6 ?? 8tod - v within the meaning 
of Ss. 26^and 27, Evidence Aot. 8 

n In A 5 £ ah 310,24 a Division Bench of this 
S°" fc f oUowed with approval the remarks 
of May Oong J. as quoted above and ob- 
served that m order to make the statements 
given by an accused person, in consequence 
of which some discoveries were made, ad- 
missible in evidence under S. 27, Evidence 
Act, it was not necessary that the accused 
Should be m police custody under a formal 
arrest. From these judgments as well as 
from the language of the Sections of the 
Urimmal Procedure Code referred to above, 
it follows that a person cannot be said to be 
in the custody of a police officer unless some 
sort of restraint has been exercised on him 
either by word or by action. If his move- 
ments are not restricted or in other words, 
if he is a free agent and can go whither he 
chooses as observed by the learned Judges 
pf the Allahabad High Court, he cannot be 
said to be in the custody of the police. To 
determine therefore whether a person is in 
custody or not, no general rule can be laid 

’ t nd i fc ?°^ d alwft y s be a question of 
fact to be decided on the circumstances of 
each case. 

As regards the second question 14 P R 
1911 (GrJ* 18 P R 191? “ a d A I R 
1926 All 737“ may be referred to with 


advantage. In 14 P R 1911 Cr, 26 a con- 
fession had been made by a suspect to a 
.saildar as well as a lambardar after the 
arriva 1 of the Sub-Inspector of Police who 
at the time of the confession was sitting 
only a few yards off. A question arose whe- 
ther that confession was inadmissible under 
b. 25, Evidence Act, which says that no 
confession made to a police officer shall be 
proved as against the person accused of any 
offence. A Division Bench of the Punjab 

p • 1 I f n C ? Urfe P resided °ver by Sir Arthur 
fn U * and Battigan J., (who afterwards 
beca me the fi rst Chief Justice of this Court) 

<1926)13 aTr AiFtsT 

. AL J 858 67=27 0r L 3 10«8=24 


conclusion that that confasaion 
came within the mischief of S. 25. The 
learned Judges observed as follows : 

notmade?! th^ ? th « confession was 

the fact th At ^in 6 - 4 e, .? Ufc we cannot 1°*» sight of 

fact that in reality it was so made. The nolice 

sion § no *• and to ad mit that a confu- 

sion, nominally made to a third party doe* not 

come within the spirit or letter of I. 25,' Evidence 
^nfp^ aUSe> alt *° ugh the police were present, the 
in onr nn? ™ aS addressed to * third person would, 

** tantamount to holding that the 

pohce could by this convenient subterfuge evade 

therefor 02 ^ t 4 P c°l 1Si ° ns o£ that Sec tioD. We hold 
and r tha u Sahara ’ s confession to the Zaildac 

madG iQ the imm6 diate pre- 
denS f th pohce ’ was also inadmissible in evi- 

1 0^7 0 n Dl 2r SiOn Bench thafc dec * ded 18 P R 
v C 1 p T ' was composed of Sir Donald 
Johnstone C. J., and Leslie- Jones J. (who 

later became a Judge of this Court). Id that 

case a suspect bad been made over by the 

police to a few gentlemen who took him 

away a short distance where he was alleged 

to have confessed. The learned Judges ob- 
served : 

The confession made on 24th May to P.Ws. 7 to 
9, is clearly inadmissible in evidence. The learned 
Sessions Judge has distinguished 14 P R 1911 

Von n“i 8 -4 m ar / uliDgs * No doubt in 14 P R 
1911 Cr2fl it was found that the police W0r0 git 

mg within earshot when the confession was made 
but in principle the ruling fully covers a case like 
tins where the police make over a suspect to a few 
gentlemen, who take him away a short distance 
jperhaps beyond earshot), get a confession from 
him and return him to the police. 

In A I R 1926 All 737.“ Walsh and 

Julian, JJ., made the following observa- 
tions : 

We say nothing to throw doubt on the proposi- 
tion that a confession made to another person in 
the presence of a police officer, who has asked oc 
instructed that other person to take the confession 

a wa { as to bis agent, where the con- 
fession takes place under such circumstances that 

the police officer is in such proximity as to make 
his presence likely to affect the mind of the con- 
fessing person, is in substance a confession to a 
police officer. 

In my view, the words "to a police offi- 
cer” as used in S. 162, Criminal P. C., are 
also susceptible of the same meaning as has 

£ la ° ed Up0Q fcho " words as used in 
S. 25, Evidence Aot. The Advocate-General 
contends that the expression “to a police 
officer is to be literally interpreted and 
that unless a statement is addressed to a 
police officer, it cannot be hit by S. 162. 

I do not agree. The opinion of the six 
learned Judges mentioned above, all of 
whom were Englishmen and who could 
thus s & y with authority what meaning 
should be given to the expression “to a 
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police officer” is entitled to great respect. 
Not to extend the meaning of this expres- 
sion in the manner indicated above will 
necessarily lead to a grave miscarriage of 
justice — a result which must be avoided on 
all recognized canons of the interpretation 
cl statutes. 

The result is that, in my view, (1) infor- 
mation received by a police officer from an 
accused person in custody, in consequence 
of which any fact is deposed to as dis- 
covered, which was admissible under S. 27, 
Evidence Act, prior to the decision of their 
Lordships of the Privy Council that S. 162, 
Criminal P. C., covers statement of an 
accused person as well, can, after that 
decision, no longer be used as evidence 
a-gainst him on account of its being ex- 
pressly barred by S. 162 ; (2) the term 
[‘custody’ as used in S. 27 connotes some 
idea of restraint on the movements of a 
person either by word or action and it is 
open to an accused person to prove in 
every case that arises that he was actually 
in the custody of a police officer, although 
in the police diaries he was not shown to 
have reen formally arrested ; and (3) an 
accused person can urge that a statement 
intended to be used against him under S. 27 
on the ground that it was made to a person 
other than a police officer should be deemed 
to have been made to a police officer in the 
circumstances in which it is proved to have 
been made. 

Monroe J. — I agree with the view of the 
learned Chief Justice. I express no opinion 
on the meaning of the words ‘dealing with 
a particular subject’ which I find it impos- 
sible to interpret. 

Ram Lall J. — Having had the advantage 
of reading the judgments recorded by the 
learned Chief Justice and my other learned 
brethren, I am in agreement with the view3 
expressed by the Hon’ble Chief Justice on 
the main question referred and also with 
Din Mohammad J. generally. . 

Order of the Full Bench 

The answer to the question submitted to 
the Full Bench is that S. 162, Criminal 
P. C., repeals pro tanfco S. 27, Evidence 
Act. The cases will be returned to the 
Judges in Single Bench to be dealt with in 
the light of this decision. 

D.S./R.K. Answered accordingly. 
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Intzamia Committee , Gurdwara Ramsar 
Manj i Sahib — Plaintiff — Appellant. 

v. 

Mani Ram — Defendant — Respondent, 

Second Appeals Nos. 424 and 425 of 1939, 
Decided on 24th November 1939, from decree 
of Senior Sub-Judge, Amritsar, D /- 16th 
December 1938. 

(a) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 5 — Dismissal in default of petition under S. 5 
is not tantamount to declaration as to rights of 
Gurdwara. 

An Act like the Sikh Gurdwaras Act which in- 
terferes with the ordinary civil rights of persons 
must be strictly construed. There is no provision 
in the Act to the effect that even the dismissal in 
default of a petition under S. 5 is to be taken as 
equivalent to an adjudication of the right in dis- 
pute in favour of the Gurdwara : A I B 1935 Lah 
279, Bel, on ; A I B 1936 Lah 939, Be f. 

[P 156 C 1] 

(b) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 32 — Only those claims should be referred to 
tribunal for which prescribed period of limita- 
tion has not yet expired. 

Section 32 is intended to apply only to claims 
which could be made under certain Sections of the 
Act and for which the prescribed period of limita- 
tion has not yet expired. It could not be intended 
that the Civil Courts should entertain such olaims, 
at any time even after the lapse of the prescribed 
periods: A I B 1936 Lah 939, Bel. on. [P 156 C 2] 

(c) Limitation Act (1908), Art. 120 — Suit for 
declaration of plaintiff*# occupancy rights — 
Plaintiff in possession — Denial of his title can 
furnish fresh cause of action. 

Where in a suit for a declaration of the plain- 
tiff’s occupancy rights, the plaintiff has teen found 
to be in possession, any denial of plaintiff’s title can 
furnish a fresh cause of action : 110 P B 1907 and 
A I B 1928 Lah 516, Bel. on. [P 157 C 1] 

(d) Punjab Tenancy Act (16 of 1887), S. 77 
— Civil suit is barred only if relationship of 
landlord and tenant is admitted but nature of 
tenure is disputed. 

It is only when the relationship of landlord and 
tenant is admitted but the nature of the tenure is 
disputed that S. 77 of the Punjab Tenancy Act 
operates as a bar to a civil suit : A I B 1931 Lah 
362, Bel. on, [P 157 C 1] 

J. N. Aggarwal and Narinder Singh — 

for Appellant, 

Bhagat Ram and Shamsher Bahadur — 

for Respondent, 
Judgment. — Regular Second Appeals 
Nos. 424 and 425 of 1939 arise oufc of two 
suits of which the facts were similar and 
they can be conveniently disposed of to- 
gether. The plaintiff in both the suits was 
the Managing Committee of Gurdwara, 
Ramsar, in the Amritsar District. The plain- 
tiffs claimed that certain sales of land in 
which the Gurdwara had occupancy rights 
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by a woman named Mb. Jiwani in favour 
of the defendants in these suits, were ficti- 
tious and void and sued for a declaration 
that they are not binding on the Gurdwara. 
The suits were decreed by the trial Court 
but were dismissed on appeal. From this 
decision the Managing Committee of the 
Gurdwara has preferred second appeals. 

The facts in the plaints and the plead- 
ings on behalf of the plaintiff Gurdwara 
did not appear to be very clear. It was 
argued before me that Musammat Jiwani 
was never an occupancy tenant, but only a 
Mahantani and the occupancy rights be- 
longed to the Gurdwara. In the circum- 
stances, it was sufficient for the Gurdwara to 
sue merely for a declaration that the Gurd- 
wara was the occupancy tenant of the lands 
in suit. This declaration though not specifi- 
cally claimed is implied in the relief claimed, 
viz. that the sale by Mt. Jiwani should not 
affect the plaintiffs’ rights. The plaintiffs 
could seek such a declaration only if the 
plaintiffs had any rights in the land. It is 
claimed on behalf of the plaintiffs that the 
Gurdwara was the occupancy tenant of the 
lands in suit. This fact was however denied 
by the defendants. There are no entries in 
the revenue records in favour of the Gurd- 
wara and there is therefore no presump- 
tion of any kind in favour of the plaintiffs. 
The plaintiffs had therefore to prove first of 
all that they were occupancy tenants of the 
lands in suit. If they succeed in proving that 
the Gurdwara and not Mt. Jiwani was the 
occupancy tenants of the lands in suit, they 
would be clearly entitled to a decree; for the 
defendants only claim to have purchased 
the occupancy rights from Mt. Jiwani and if 
Mu. Jiwani herself had never any occupancy 
rights in the lands in dispute, as is contend- 
ed before me on behalf of the plaintiffs, the 
defendants’ case must fail. In support of 
the claim of the Gurdwara to the occupancy 
rights, the learned counsel for the appellants 
merely relied on the notification under S. 3 
of the Punjab Sikh Gurdwaras Act, notifying 
a claim to these rights, which was made on 
behalf of the Gurdwara and the subsequent 
dismissal by the Sikh Gurdwaras Tribunal 
of a petition, filed by some of the landlords 
to contest the claim. The facts that the 
Gurdwara had claimed occupancy rights in 
the land in dispute and the claim was dis- 
puted by some of the landlords but their 
petition was eventually dismissed in default 
ara ^tablished by the evidence on the re- 
cord and have not been disputed. The only 
point which requires decision therefore is 
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whether the notification coupled with the 
ismissal, in default of the petition of some 
of the landlords is sufficient to establish the 
urawara s claim to occupancy rights. The 
earned counsel for the appellants has re- 
ied m this respect only on the provisions 
of the Sikh Gurdwaras Act and has refer- 
red in particular to the provisions of Ss. 37 
ana 30 of the Sikh Gurdwaras Act. The 
point is nob perhaps free from difficulty but 
after carefully considering the relevant pro- 
visions of the Act, I have come to the con- 
clusion that the above contention is not 

sound. S. 37, Sikh Gurdwaras Act, runs as 
follows ; 

Except as provided in this Act, no Court shall 

^ > ^f 3 ii an ^ r or< ^ 0r or grant any decree or execute 
wholly or partly, any order or decree, if the effect 
of such order, decree or execution would be incon- 
sistent with any decision of a tribunal, or any 
order passed on appeal therefrom, under the provi- 
sions of this part. L 

. argument on behalf of the appellants 
13 that the Gurdwara’s claim to occupancy 
rights in the present suit could not be dis- 
missed because such dismissal would be 
inconsistent with the order of dismissal by 
the Sikh Gurdwaras Tribunal of the peti- 
tion filed by some of the landlords in which 
they had contested the Gurdwara’s claim 
to occupancy rights. But that petition was 
merely dismissed in default and there was 
no adjudication as regards the rights of tha 
parties. It is noteworthy that even in the 
proceedings before the Tribunal, the burden 
of proving that the Gurdwara possessed 
occupancy rights had been placed on the 
Managing Committee of the Gurdwara. 
When no evidence was adduced and no 
decision given on the point, I do not see 
how the mere dismissal in default of the 
landlords’ petition could be held to be tant- 
amount to a declaration that the Gurdwara 
had occupancy rights in the lands in dispute. 
The question whether any declaration as to 
the rights of a Gurdwara could be made ab 
all in a petition presented under S. 5 of the 
Sikh Gurdwaras Act is itself doubtful. In 
16 Lah 968 1 it was held that no such de- 
claration could be made. In A I R 1936 Lah 
939,' a different view was taken, but even 
there it was held that a declaration could 
be made as regards the Gurdwara’s rights, 
only when those rights were established by 
t he evidence. No authority has been pro- 

1. Shromani Gurdwara Parbandhak Committee. 

97Q— Jv/SKf Ram ’ (1935) 22 AIR Lah 

9 i'm 9 a “ 1 f 5 a I °u 1042 ^T 16 Lah 968=38 PLR44. 

2. Amarjifc Singh v. Shiromani Gurdwara Par- 

, « Committee * (1936) 28 A IR Lah 939 
=163 I C 905=39 PLR 439. 
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duced in support of the contention of the 
learned counsel for the appellants that even 
a dismissal in default of a petition under 
S. 5 is tantamount to a declaration as to 
the rights of the Gurdwara. 

The position might have been, no doubt, 
different if no claim petition had been pre- 
sented by anybody to the Local Govern- 
ment under S. 5 of the Sikh Gurdwaras Act 
and the Local Government had issued a 
notification under sub-s. 3 of S. 5 stating 
that no petition had been filed to contest the 
claim made by the Gurdwara in respect of 
the occupancy rights. If such a notification 
had issued, the Gurdwara might have been 
able to sue for possession under S. 28, Sikh 
Gurdwaras Act. But that is not the posi- 
tion in the present suits. It seems, no 
doubt, anomalous as pointed out in 16 Lah 
968 1 at p. 972 that the Gurdwara should 
be placed in a worse position merely 
because some landlords chose to file a peti- 
tion under S. 5, but allowed it to be dis- 
missed in default. Possibly, there is a lacuna 
in the Act. But be that as it may, an Act 
'like the Sikh Gurdwaras Act which inter- 
feres with the ordinary civil rights of per- 
sons must be strictly construed and the 
plaintiffs cannot succeed in this case unless 
they can do so, on the basis of any of the 
statutory provisions of the Sikh Gurdwaras 
Act. There is admittedly no provision in 
the Act to the effect that even the dis- 
missal of a petition under S. 5 is to be taken 
as equivalent to an adjudication of the 
(right in dispute in favour of the Gurdwara. 

The provisions of S. 30 of the Act, which 
were next referred to also do not appear to 
help the plaintiffs. The first sub-section is 
clearly inapplicable. The second sub- sec- 
tion could be a bar only if the defendants 
in this case had claimed the occupancy 
Tights and had sued to establish the same. 
But the defendants are landlords. They do 
not claim any occupancy rights. In fact 
their contention is that the occupancy 
rights were possessed by Mt. Jiwani and 
have now become extinct. It is the plain- 
tiffs who claim the occupancy rights and 
have to prove them and consequently the 
provisions of S. 30 do not seem to help 
them in any way. In the end it was urged 
that as a contest has now arisen with re- 
gard to the occupancy rights between the 
Gurdwara and the defendants, the issue 
should be referred for trial to the Sikh 
Gurdwaras Tribunal under S. 32, Sikh 
Gurdwaras Act. But that Section also does 
not seem to me to apply to the present 
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suits. The Section appears to be intended 
to apply only to claims, which could be 
made under certain Sections of the Act and 
for which the prescribed period of limita- 
tion has not yet expired. The words ‘with- 
in the time prescribed therein’ occurring in 
the Section are very significant in this con- 
nexion. There could be no necessity for 
introducing these words, unless the inten- 
tion was that only those claims should be 
referred to the Tribunal, for which the pres- 
cribed period of limitation has not yet 
expired. It could not be, I think, intended 
that the Civil Courts should entertain such 
claims, at any time even after the lapse of 
the prescribed periods. Any such interpre- 
tation would render the periods of limita- 
tion prescribed wholly nugatory and defeat 
the object of the Act — which was to get all 
disputes in connexion with the properties 
claimed by the Gurdwara settled promptly : 
vide AIR 1936 Lah 939. 2 

It was conceded that there was no in- 
dependent evidence on the present record 
to establish the rights of the Gurdwara, 
and the appellants cannot therefore succeed 
except on the basis of the notification under 
S. 3 and the order of the Sikh Gurdwaras 
Tribunal dismissing the landlord’s petition, 
under S. 5 referred to above. The learned 
counsel for the appellants referred half- 
heartedly to a statement made by Mt. 
Jiwani before the Sikh Gurdwaras Tribunal 
in which she admitted that the occupancy 
rights vested in the Gurdwara and that she 
was only an office-holder (Mahantani). Mt. 
Jiwani appears to have asserted at first her 
rights as an occupancy tenant before the 
Tribunal, but eventually-entered into a com- 
promise with the Committee of Manage- 
ment of the Gurdwara. She was however 
not a party to the proceeding before the 
Tribunal and the Tribunal merely noted 
the statement made by Mt. Jiwani without 
giving any decision on the matter. I do not 
see how the statement made by Mt. Jiwani 
can help the appellants in any way, when 
the position taken up by their counsel 
before me is that Mt. Jiwani never had 
any occupancy rights in the land. On the 
other hand, if she was an occupancy tenant, 
she could not transfer the occupancy rights 
to the Gurdwara by a mere admission 
before the Tribunal in the absence of the 
landlords and without their consent. The 
occupancy rights could not be transferred 
without complying with the provisions of 
the Punjab Tenancy Act : vide Ss. 53 and 
56 of the Act. 
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Ifc was argued on behalf of the respon- 
dents that the suits as framed were barred 
fey time under Art. 120, Limitation Aot, 
as the sales in favour of the defendants 
which were being challenged took place 
about the year 1926 and secondly that 
the suits being by an occupancy tenant 
against landlords were really triable by a 
Revenue Court. On the findings arrived at 
above, it is unnecessary to go into these 
points. But, I may note that the question 
©f limitation was apparently not pressed in 
the Courts below and no issue was framed 
on the point, while the question of juris- 
diction was not even raised. As regards 
limitation, the suit was in its essence one 
[for a declaration of the plaintiff’s occu- 
pancy rights. Plaintiff has been found to 
'bo in possession and consequently any 
denial of plaintiff’s title could furnish a 
Afresh cause of action : cf. 140 P R 1907 3 
and 9 Lah 428. 4 Such fresh cause of action 
arose recently, when the plaintiff’s title 
was denied by the defendant, when an at- 
tempt was made by the plaintiffs to get 
their occupancy rights entered in the re- 
venue records. From this point of view, 
the suit being governed by Art. 120 would 
obviously be within time. As regards the 
question of jurisdiction, the plaintiffs no 
doubt claim occupancy rights on behalf of 
the Gurdwara but the defendants do not 
admit that the Gurdwara is the occupancy 
tenant. It is only when the relationship of 
Landlord and tenant is admitted but the 
nature of the tenure is disputed that S. 77, 
Punjab Tenanoy Act, operates as a bar to a 
civil suit: cf. 12 Lah 111 6 at p. 114. 

I am therefore of opinion, that the suits 
were triable by a Civil Court and were 
within limitation. But as the plaintiffs' 
claim has not been established on merits 
and as the plaintiffs cannot, in my opinion, 
succeed merely on the basis of the notifica- 
tion under S. 3 and the dismissal of the 
landlord’s petition under S. 5, Punjab Sikh 
Gurdwaras Act, I must dismiss these ap- 
peals. In view of the questions of law in- 
volved which are not free from difficulty, I 
leave the parties to bear their costs. 

D.S./r.k. Appeals dismissed. 

3. Hakim Singh v. Waryaman, (1907) 140 P R 

1907. 

4 . Fateh Ali Shah v. Muhammad Bakhsh, (1928) 

15 A I R Lah 516=119 I C 258=9 Lah 428. 
o. Bham Singh v. Amarjit Sifigh, (1931) 18 A I R 

Lah 862=182 I C 15=12 Lah 111=32 P L R 
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Young C. J. and Tek Chand J. 

Nihal Singh Deiva Singh and others 
Convicts — Appellants 

v. 

Emperor. 

Criminal Appeal No. 289 of 1939, De- 
cided on 26th October 1939, from order of 
Sess. Judge, Lahore, D/- 28th February 
1939. 

(a) Penal Code (I860), S*. 300 and 302- 

Accused confessing offence under S. 302 

Onus is on him to show that he comes under 
exceptions to S. 300. 

Where the accused admits that he took part in 
the killing, the onus is strongly upon him to show 
that his case comes under one of the exceptions to 
Section 300. [p 158 C 2) 

(b) Criminal Trial — Confession — Partly true 
and partly false — Court may consider only part 
found to be true and need not take confession 
as a whole. 

Where a part of the confession by the accused is 
found, to be false, the Court may consider only the 
part which is found to be true and need not take 
into account the confession as a whole. 

' ■ ' [P 158 C 2) 

(c) Criminal Trial — Eye-witnesses’ evidence 
found to be doubtful — Evidence need not be 
rejected— It can be corroborated. 

In case of doubt concerning the eye-witnesses’ 
evidence the Court need not discredit it altogether 
but may accept it after corroboration. It is only 
where there is some doubt about a witness that 
the rule of prudence demands corroboration of his 
evidence. [p 158 C 2} 

M. L. Puri and Durga Das Khullar — 

. for Appellants. 

Basant Krishan for Advocate- General — 

for the Crown. 

Young ,C. J* — Nihal Singh, Harnam 
Singh and Tarlok Singh have been con- 
demned to death by the learned Sessions 
Judge of Lahore for the murder of ong 
Kishan Singh. Kishan Singh and his party 
had cause, of enmity against Nihal Singh 
and his party. This is agreed to by both 
the defence , and the prosecution and it is 
unnecessary, therefore to refer to the evi- 
dence on the subject. Shortly before the 
death of Kishan Singh, Nihal Singh and 
others built a wall which encroached on 
Kishan, Singh’s land. This was demolished 
by Arjan Singh, the son of Kishan Singh. 
The nest day Nihal Singh and others of his 
party rebuilt the wall. On 22nd Augusb 
1938, that is the nest day, Kishan Singh 
was killed. The prosecution alleged that, 
about 4 P. M. that afternoon, Kishan Singh 
left his house in order to go to the shop 
of a Mochi. He proceeded from his haveli 
down a lane and then at the bottom of that 
lane he; turned to the right into the lane 
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leading to the shop of the Mochi and fur- 
ther on the haveli of the accused. It is 
alleged that when Kishan Singh turned into 
this lane Nihal Singh and the two others 
came from their haveli and attacked Kishan 
Singh with sharp and blunt weapons, the 
result of which was that Kishan Singh died. 

There were four eye-witnesses called by 
the Crown: a brother, a nephew and a son 
of the deceased and another person Sajjan 
Singh. The learned Sessions Judge did not 
feel inclined to rely completely upon the 
evidence of the obvious relatives of Kishan 
Singh. He however did rely very strongly 
on the evidence of Sajjan Singh. We allowed 
an application, when this case first came 
up for hearing, for further evidence to be 
taken as regards Sajjan Singh, especially as 
the learned Sessions Judge had laid emphasis 
upon his evidence. We are satisfied from 
the additional and the original evidence 
upon the record that Sajjan -Singh also is 
not to be completely trusted. That he is a 
relative of Kishan Singh we have no doubt. 
When he was cross-examined he said on 
more than one occasion that he could re- 
collect neither the name of his maternal 
grandfather or grandmother. This we can- 
not believe. He was obviously prevaricating. 
Every villager knows the pedigree of his 
family even further back than his grand- 
father and grandmother. In addition, it has 
been proved that Sajjan Singh had given 
evidence on behalf of Kishan Singh about 
six months before the murder took place 
and it is also proved that a brother of 
Sajjan Singh gave evidence for Kishan 
Singh in a criminal matter some years ago. 
We therefore believe that Sajjan Singh is 
in the same class as the other witnesses 
and none of them can be completely relied 
upon. We are also a little doubtful about 
the evidence of these witnesses for this 
reason that we think it doubtful that they 
all should have happened to have been in 
this part of the village at the actual moment 
of the assault. Their reason for beiDg there 
was that they were going to their fields. 
An examination of the map however shows 
that the lane down which Kishan Singh 
went and down which others followed 
Kishan Singh does not proceed to their 
fields. It is said by these witnesses that 
they went in a roundabout way because of 
the rain which had caused a certain amount 
of flooding on the path leading directly to 
their fields. There had been rain but we 
are doubtful, if there had been sufficient 
rain to make these villagers go to their 


fields by other than the direct route. All 
these matters raise a certain amount of 
doubt in our mind as to the reliability of 
these witnesses. We therefore have come 
to the conclusion that we require corrobora- 
tion of their evidence. 

As regards Nihal Singh there is complete 
and very strong corroboration. He ha& 
himself in Court confessed that he took 
part in the killing of Kishan Singh and in- 
deed the principal part. Further, from him 
were taken a turban and shorts (keohhera) 
stained with human blood. It has been 
argued on behalf of Nihal Singh by Mr. 
Mukand Lai Puri that we may take into 
consideration also the vest of the confes- 
sional statement. We are satisfied however 
that this is not a case where we must take 
the confession as a whole. This is a case 
where there is evidence other than the con- 
fession. We are satisfied that a part of the 
confessional statement is false. We are also' 
satisfied that the meeting of Kishan Singh 
and Nihal Singh did not take place where 
the wall had been erected as Nihal Singh 
states. Nor do we believe that Kishan Singh 
chased Nihal Singh from this place right 
up to the neighbourhood of Nihal Singh's 
haveli where Nihal Singh would certainly 
get help from his relations. This part of the 
confession, in our opinion, is false. This 
confession therefore and the discovery of the 
bloodstained clothing, corroborate strongly 
the evidence of the eye-witnesses so far as 
Nihal Singh is concerned. Further, having 
admitted that he took part in the killing 
the onus is strongly upon Nihal Singh to 
show that his case comes under one of the| 
exceptions under S. 300, I. P. C. This, as! 
we have pointed out above, he ha3 failed 
to do. 

It has been argued by Mr. Mukand Lai 
Puri that we must take the confession as 
a whole because we have some doubt as 
to the eye-witnesses’ evidence. He argues 
that if there is any doubt concerning the 
eye-witnesses’ evidence we ought to dis- 
credit it altogether and that it cannot be 
corroborated. This is an argument which 
we cannot accept. If we had no doubt about 
the eye-witnesses’ evidence it is obvious 
that we would need no corroboration of 
that evidence. It is only where there is 
some doubt about a witness that the rule 
of prudence demands corroboration of his 
evidence. With regard however to Harnam.. 
Singh and Tarlok Singh, the only evidence 
against them is that of the four eye-wit- 
nesses. There being no corroboration of 
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theBe witnesses’ evidence as regards Harriam 
Singh and Tarlok Singh, we must accept 
their appeal. With regard to Nihal Singh, 
we see no reason to interfere with the 
sentence of death and therefore we confirm 
it and dismiss his appeal. We acquit Harnam 
Singh and Tarlok Singh. 

G.N./r.k. Order accordingly . 
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Skemp J. 

Mangal Singh — Plaintiff — Appellant. 

v. 

Pandit Dial Chand — Defendant 

— Respondent. 

Second Appeal No. 1665 of 1939, Decid- 
ed on 19th January 1940, from decree of 
Dist. Judge, Gujranwala, D/- 24th July 
1939. 

Contract — Specific performance — One of co- 
sharer* contracting to sell entire land and 
undertaking to obtain consent of other co- 
sharers — Contract not fulfilled as other co- 
sharers refused to give up their shares— Vendee 
is entitled to damages — Statement by vendee 
that as contract was not capable of specific 
performance he would confine his claim to 
damages has no bearing on trial. 

Where one of the cosharers enters into a con- 
tract for sale of the entire land including the in- 
terest of the other cosharers, at the same time 
giving an undertaking to obtain the consent of 
the other cosharers to the transfer and the contract 
is not fulfilled on account of the refusal of the 
rest of the cosharers to give up their shares, the 
vendee is entitled to damages for non-performance 
of the contract. A statement by the vendee that 
he would confine his claim to damages only as 
specific performance was not possible can have no 
bearing at all on the course of the trial : A I R 
1925 Lah 465, Eel. on ; (1885) 28 Ch D 356 and 
AIR 1924 Pat 81, Disting ; AIR 1928 P C 208, 
Expl. and Disling . [P jgl C 2] 

M. L. Puri — for Appellant. 

Achhru Ram and Arjan Das 

— for Respondent. 

Judgment. — This second appeal has 
arisen from a suit for specific performance 
of a contract to sell land and, in the alter- 
native, for damages. On 29th August 1937, 
Dial Chand, defendant 1, entered into an 


for the breach of the contract, and that 
Dial Chand would be responsible that the 
other parties should carry out the contract 
of sale. On 28fch September 1937, that is 
the last date for carrying out the contract, 
the plaintiff sent a registered notice to de- 
fendant 1, but this was not delivered till 
1st October. On 29th September, he sent a 
telegram to Dial Chand to come and execute 
the sale deed, but nothing was done. On 
20th November 1937, the plaintiff sued for 
specific performance of the contract and in 
the alternative, for Rs. 1368 damages re- 
sulting from the breach and also for refund 
of his earnest money, Rs. 100. Defendants 
2 to 4, the other share- holders, pleaded 
that they had not covenanted to sell their 
shares, that they had not authorized defen- 
dant 1 to do so and that the suit, therefore, 
did not lie against them. On 1st March 
1938, the oral statements of parties were 
taken. The plaintiff then said : "In view of 
the statements of defendants 2 to 4 I now 
confine my claim to a claim for damages 
only.” The plaint was, however, not amend- 
ed. Defendant 1, Dial Chand, pleaded that 
the plaintiff knew that he was not a 
mukhtar for his co-defendants and accord- 
ingly could not assume responsibility for 
them ; and that he had said that if the 
other co-sharers were not willing, then he 
was not responsible. If the plaintiff wished 
he could take Dial Chand’s share, Dial 
Chand was ready to sell his one- fourth 
share on receiving the full price at the rate 
of Rs. 34 per maria. 

On 1st March 1938, Dial Chand made an 
oral statement that the writer of the agree- 
ment in accordance with the general custom 
wrote that he was responsible for the other 
co-sharers but in reality he took no respon- 
sibility on their behalf. He had asked the 
plaintiff either to take his one-fourth share 
or receive back Rs. 100 earnest money bub 
the plaintiff refused and he was willing to 
repay the earnest money. On these plead- 
ings the trial Court framed the following 
issues : 


agreement with the plaintiff Mangal Singh 
to sell a plot of land measuring about 3 
kanals, 16 marlas at Kamoke. Dial Chand 
was not the sole owner of the plot but was 
one of four co-owners. The agreement pro- 
vided that the plot should be sold at the 
rate of Rs. 34 per maria, that the sale- deed 
■would be executed and registered within 
one month, that in case of default the plain- 

t no to a refund of Rupees 

100 earnest money and to compensation 


1. Whether defendant 1 did not hold himself 
responsible for getting the shares of defendants 2 
to 4 sold to the plaintiff and that he had told 
plaintiff that he would owe no responsibility if 
they would refuse to part with their shares ? 2. 
Has not defendant 1 caused a breach of the con- 
tract entered into by himself and the plaintiff ? 
8. Whether plaintiff has suffered any loss as a 
result of the breach caused by defendant 1; if so, 
to how much compensation is he entitled? 4 Relief? 

Another Subordinate Judge found as fol- 
lows : Issue No. 1: He held that the words 
"I would be responsible on their behalf ” 
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occurring in agreement Ex. P-1 were vague 
and imposed no legal responsibility, that the 
plaintiff had insisted on this clause being 
inserted probably with the prospect of get- 
ting compensation, and that defendant 1 
could not give any undertaking on behalf 
cf his co-sharers and a3 no misrepresenta- 
tion was made by him, he could not be held 
liable for the vague clause in the agree- 
ment. Issue No. 2: He held that the agree- 
ment was unenforceable. Further that 
the plaintiff was not entitled to any com- 
pensation because he had sued for specific 
performance and had only in the alternative 
asked for compensation. As he had elected 
to abandon his claim for specific perform- 
ance, the Court could not award compensa- 
tion. Issue No. 3 : He said that if the 
plaintiff had succeeded, he would have 
awarded compensation because the price of 
the land had arisen; and on issue No. 4, de- 
creed a refund of the earnest money of Rs. 
100 with interest amounting to Re. 1-12-0. 

Plaintiff appealed to the learned District 
•Judge who dismissed the appeal on the 
authority in 52 Bom 597 1 saying that when 
a party has declined to accept specific per- 
formance, he becomes disentitled to claim 
compensation as an additional or alterna- 
tive relief. He also said that on the merits 
the plaintiff stood on very weak ground, 
but gave no definite finding. The plaintiff 
has come here on second appeal through 
Rai Bahadur Lala Mukand Lai Puri. The 
defendant-respondent has been represented 
by Mr. Achhru Ram. Mr. Mukand Lai drew 
attention to a Division Bench ruling of this 
Court, 6 Lah 221, 2 which is exactly in 
point. In that case the defendant, one Bal 
Sishen, agreed to sell a plot of land owned 
by himself and his son-in-law. The son-in- 
law was not a party to the agreement but 
the defendant gave an assurance that he 
would have no objection. The son-in-law 
did object and it was held that the pur- 
chaser could not enforce specific perform- 
ance of the entire contract but he could do 
so in respect of Bal Kishan’s half share 
provided that he relinquished all claim to 
further performance and all right to com- 
pensation for the deficiency, and was ready 
to pay the full price agreed upon as provid- 
ed in S. 15, Specific Relief Act. If he did 
not agree, specific performance could not be 

1. Ardeshir Mama v. Flora Sassoon, (1928) 15 

AIBPC 208=111 I C 413=55 I A 360=52 

Bom 597 (P C). 

2. Sitaram v. Balkishen, (1925) 12 A I R Lah 465 

=88 I C 472=6 Lah 221=26 P L R 366. 


granted but Bal Kiahan was liahle to pay 
damages for breach of the contract. In AIR 
1924 Pat 81 3 the reason was pointed out 
why specific performance of a contract like 
this would not be enforced in part : 

The rule is firmly established that a contract for 
sale of property in one lot will generally be consi- 
dered indivisible for the reason that there is obvi- 
ous injustice in compelling the purchaser of the 
entirety to take undivided parts or shares of the 
estate. 

Thus, in the present case, the plaintiff, 
while still willing to take the bargain as 
a whole, does not want to take only Dial 
Chand’s one-fourth share amounting to 19 
marlas, because he wishes to build a go- 
down, and the small area which he would 
thus receive is useless for that purpose. On 
the merits therefore the trial Judge was 
clearly wrong. Plaintiff no doubt went into 
the agreement with his eyes open but so 
did the defendant and I cannot see that 
moral blame is to be imputed to the plain- 
tiff rather than the defendant. The defen- 
dant made the agreement; he is unable to 
carry it out and he must take the conse- 
quences. Mr. Achhru Ram for the respon- 
dent hardly contested the force of these 
arguments, but contended that in view of 
52 Bom 597 1 the claim could not be de- 
creed. The facts of that case are that Judah, 
nephew and agent of Mrs. Sassoon, entered 
into a contract to sell property belonging to 
Mrs. Sassoon to the plaintiff. The contract 
was alleged to be made on 29th December 
1919. The suit was lodged on 10th January 
1921. The issues were not framed until 
January 1925. On ISth March 1924, i. e. 
nine months or more before the trial, the 
plaintiff through his solicitors gave notice 
that he would not claim specific perform- 
ance but would claim damages which he 
assessed at seven lacs. The trial Judge de- 
creed the claim but a Division Bench of the 
Bombay High Court dismissed it and their 
decision was upheld in the Privy Council. 
Their Lordships of the Privy Council held 
that Judah had no authority to enter into 
the contract in question. They also spoke 
of the effect of the plaintiff’s abandonment 
of his claim for specific performance on 
19th March 1924. 

The plaintiff as explained to the Board by his 
counsel had found it inconvenient any longer to 
retain in readiness for completion of the purchase 
the money payable under the contract, and this 
was the explanation of his decision to convert his 
claim against the defendant into one of a character 
which could be successfully maintained without 

3. Abdul Haa v. Mahomed Yahya Khan, (1924) 
HAIR Pat 91=78 I C 433=4 P L T 553. 
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fina noial strain upon himself. Their 
Lordships do not doubt the correctness of this 
statement, but they are not convinced that the 

ahtoln^h prosp ® c f ver ^ hea vy damages claim- 
able m the special circumstances of the case may 

(pages r Jo2^603) 8 mflU6nCad th9 * Iaintia ' s deoiaio “ 

Their Lordships after an interesting his- 
torical explanation of the faot that a plain- 
tiff could sue either for specific performance 
or in the alternative for damages, came to 
the conclusion that S. 19, Specific Relief 

Act^ laid down the same law which exists 
in England. They said : 

The Section embodies the same principle as Lord 

Fnau!h A f fc ’w d do t S , n< l fc any more than did th e 
English statute enable the Court in a specific per- 

i, 8Ulfc Jfu a ^ ard ‘compensation for its 
i^ her ? at fc he hearing the plaintiff has de- 

a s™eifl“ee 7 8 ° W ° tt0ti ° n fCOm askin S for 

l00ki ?g afc the plaint in this suit, their 

Fnal?i!! P p Ca ^ h f V * e D ° d ? ubfc ’ a ny more than the 
English Court of Appeal had with reference to the 

statement of claim in (1885) 28 Ch D 356* that it 

is framed with reference to 8. 19 and that the 

alternative claim for damages thereby made is in 

the plaint conditioned just as it is conditioned in 

the Section. It follows that in their Lordships’ 

iSSF 116114 there waa affcer the letter of 19th March 
1924, no power left in the trial Judge, without an 

apt and sufficient amendment of the plaint, to 
“Pages 623 P a nT62i) ‘ ** 907 r ° Uef “ ,U * 

In my judgment the Courts below have 
misunderstood the effect of this ruling. In 
his oral statement of 1st March 1938, 
which has already been quoted, the plain- 
tiff virtually said that “as defendants 2 to 
4, the co-owners, refuse to give up their 
shares, the contract is incapable of per- 
formance and therefore I confine my claim 
to a claim for damages.” The plaint was 
not amended at all. Supposing that the 
plaintiff had not made this statement, what 
would have been the course of the action ? 
The Court would have presumably framed 
an issue on the question whether the con- 
tract was capable of performance and forth- 
with decided it in the negative. The facts 
were obvious and the plaintiff anticipated 
this conclusion. His statement had no real 
effect on the course of the trial. 

Mr. Aohhru Ram on behalf of the res- 
pondent also quoted (1885) 28 Ch D 356. 4 
Hipgrave was the vendor of a business, and 
claimed specific performance of a contract 
by which he had agreed to sell and the 
defendant to purchase the business; he 
alleged that he was able and willing to per- 
form the contract but that the defendant 
re fused. He claimed liquidated damages for 
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the refusal. After the close of the pleading 
Hipgrave gave notice that unless the defen- 
dant completed the purchase within a week 
he should re-sell the business, which he 
accordingly did. The action went on to trial 
without amendment of the pleadings. The 
learned V ice-Chancellor held that the suit 
must fail and the Court of Appeal agreed. 
Lord Selborne L. C. said (page 361) : 

aiwfc defendan , t ’ in h>s statement of defence, 
win? 1 " * * V fchat the Pontiff was not able and 
8 f f? perfor i n * h0 contract. Such being the 
state of the record, the plaintiff puts it out of his 

power to f^rform the contract by selling the pro- 

wMoV, and so disables himself from doing that 
which by his pleadings he offers to do It is 

nl a er T^°f e u 7 his ° Wn action entirely that he is 
placed in his present position. 

This is quite different from the present 
case where the plaintiff did not alter his 
position at all but merely recognized that 
the contract was incapable of being carried 
out, because defendants 2 to 4 who were 
not parties to fche contract refused to sell 
fcheir shares of fche land. Accordingly in my 
opinion fche Courts below were wrong in 
dismissing fche suit on this ground. Unfor- 1 
tunafcely it does not seem possible to con- 
clude fche case as fche learned District; Judge 

t 8 ^ “, ot . 1 given . a findin g as to damages. 
Indeed the trial Judge gave no definite 

finding though he intimated whafc he might; 
have found, if he had nob dismissed fche suit 
on other grounds. I accept fche appeal, set; 
aside fche judgments and decrees of fche 
Courts below, find that fche plaintiff is 
entitled fco damages from defendant Dial 
Chand and remand the case fco fche learned 
District Judge for a finding in accordance 
with law on fche quantum of damages. The 
finding as fco return of earnest money 
and interest was not attacked and is main- 
tained. The costs of this hearing and also 
of the Courts below shall be costs in the 
litigation. The parties are fco attend in the 
Court of fche learned District Judge on 9fch 
February and there ask for a date for fche 
pacca hearing. 

Q.M/r.k. Appeal accepted. 


Hipgrave v. Case, (1885) 28 Oh D 356=54 L J 
Ch 399=52 L T 242. 
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Skemp J. 

Bishen Singh and others — Judgment - 
debtors — Appellants. 

v. 

J aishi Ram— Plaintiff— Decree.holder 

— Respondent. 
Exn. First Appeal No. 280 of 1939, De- 
cided on 25fch January 1940. 
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Execution — Constructive res judicata applies. 

The objections to the execution were heard and 
disallowed and the objection that execution could 
not proceed because the deed of assignment in 
favour of the decree-holder was not registered was 
not taken : 

Held, that the judgment-debtors were precluded 
from raising that plea by the rule of constructive 
res judicata : A I R 1940 Lah 7, A I R 1935 Lah 
200; A I R 1937 Lah 772 and AIR 1936 Lah 
696, Rel. on; A I R 1933 Lah 3, Expl.; AIR 
1940 Lah 27, Listing. [P 162 C 2; P 163 C 1] 

J. L. Kapur and Madan Mohan Kapur — 

for Appellants. 

Amar Nath Grover — for Respondent. 

Judgment. — The question in this appeal 
is how far the doctrine of constructive res 
judicata applies to execution proceedings. 
In 1928 Sri Balraj, a minor, obtained a 
decree for Rs. 6647-12-0 and Rs. 805 costs 
against Katha Singh and Bishan Singh. 
Execution was taken out and during execu- 
tion proceedings a compromise was made 
between the next friend of the minor and 
the judgment-debtors whereby Rs. 2000 
were to be paid at once and Rs. 5000 after 
a year. Didar Singh, son of Bishan Singh, 
became surety for payment of Rs. 5000 and 
effected a charge on land belonging to him 
towards satisfaction of this undertaking. 
On 21st September 1935 the decree-holder, 
then a major, assigned his rights under the 
decree to Jaishi Ram by means of an un- 
registered instrument. Jaishi Ram applied 
for execution and on 18th December 1935 
the original decree-holder having confirmed 
the assignment in Court the Court sub- 
stituted Jaishi Ram as decree-holder. A 
warrant of attachment for Katha Singh’s 
property was then issued. On 13th Febru- 
ary 1936 the judgment-debtors lodged an 
application under O. 21, R. 2, Civil P. C., 
that they had paid Rs. 5000 to Jaishi Ram 
in full satisfaction of the decree. The head- 
ing of the application mentions Jaishi Ram as 
the decree-holder. In February 1937 the 
Subordinate Judge found that this payment 
was not proved and an appeal to the High 
Court was rejected in July of the same year. 

Before the appeal was heard, oif* 30th 
March 1937, Katha Singh, judgment!debtor, 
made an application under S. 47, Civil P. C. t 
in which he took several objections to exe- 
cution, as follows : (1) the executing Court 
had no power to recognize assignment of the 
decree; (2) execution was barred by limita- 
tion ; (3) the second friend for execution 
proceedings was not properly appointed ; (4) 
the execution was void and illegal because 
the warrant for attachment was not struck 
out outside the Collector’s Court; and (5) 


the application was void because the value 
and income of the property had been 
wrongly given. 

Bishan Singh, judgment-debtor, on 4th- 
March 1937 made an application including 
(2) (3) and (4) of these grounds. In August 
1937 the executing Judge dismissed these 
objections and his order is now final. In 
October 1937, the judgment-debtors took 
the matter to the Debt Conciliation Board 
where it remained till November 1938, 
being returned on an application of the 
judgment- debtors that the Board had no 
jurisdiction to deal with the matter. On 4th 
March 1939, the judgment-debtors took the 
point that execution could not proceed- 
because the deed of assignment to Jaishi 
Ram in 1935 was not registered. The learn- 
ed executing Judge following AIR 1935 Lah 
200 1 and AIR 1937 Lah 772 2 has held that; 
this point ought to have been taken in the 
previous objections of March 1937 and that 
not having been taken the judgment-deb- 
tors are now barred from raising it by the 
rule of constructive res judicata. He dis- 
missed the objections. 

The judgment-debtors have come here 
and their appeal has been argued by Mr. 

J. L. Kapur who, while admitting that the 
Lahore High Court has in a series of rul- 
ings, held that the rule of constructive res- 
judicata applies to execution proceedings, 
argues that this rule is not followed in other 
High Courts, notably in the Allahabad High 
Court, and urges that the rule has been 
doubted by Dalip Singh J., in 15 Lah 208 3 
and dissented from by Din Mohammad J., 
in A I R 1940 Lah 27. 4 There is no doubt 
that the rule of constructive res judicata in 
execution proceedings does not apply in the 
Allahabad High Court; and AIR 1937 All 
446, 6 a Division Bench ruling, supports the 
appellants. The learned Judges, however, 
who decided that case expressly stated that 
the Full Benoh ruling, 58 All 313, 6 did not 
apply to the circumstances before them. 

1. Prabhu Dayal v. Dewat Ram, (1935) 22 AIR 

Lah 200=155 I O 286=15 Lah 869=35 PLR 

429. 

2. Nanak Chand-RamjlDas v. Ibrahim, (1937) 24 

AIR Lah 772=174 I C 965=40 P L R 38. 

8. Kidar Nath v. Taj Mahomed Khan, (1933) 

20 A I R Lah 3=144 I C 259=15 Lah 208 = 

34 P L R 685. 

4. Ganga Ram Trust Society, Lahore v. Mehta 

Sundar Lai, (1940) 27 A I R Lah 27=186 I C 

653. 

5. Aley Rasul v. Balkishen, (1937) 24 A I R All 

446=169 I C 997=1937 A L J 482. 

6. Genda Lai v. Hazari Lai, (1936) 23 A I R All 

21 = 160 I C 394 = 58 All 313 = 1935 A L J 

1189 (F B). 
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The principle has, however, always been 
applied in fche Lahore High Court: see the 
two rulings already oited and also AIK 
1936 Lah 696. 7 The faot that Dalip Singh J., 
though with some hesitation, applied the 
pnnoiple in 15 Lah 208 3 is really an argu- 
ment to stand by the principle consistently 
acted on in this Court. AIR 1940 Lah 27 4 
may be distinguished on the facts. Din 
Mohammad J. held that the plea not raised 
m the previous objections ought not to 
have been raised because it was inconsis- 
tent with pleas actually raised. He also 
pointed out that subsequent to the previous 
application Act 2 of 1936 had come into 
force whioh had changed the law applicable 
to the subject. For these reasons I am of 
opinion that that case was decided on par- 
ticular facts and that its principle does not 
apply to the present case. Indeed, in another 
case, AIR 1940 Lah 7, 8 Din Mohammad J. 
said : 

Q n ? 21 ?’ 9 14 Lah 40910 and AIR 1935 Lah 
949 i all lay down that principles of constructive 
res judicata apply in execution proceedings. 

The facts of that case are, however, dis- 
tinguishable from the present faots. Mr. 
Jiwan Lai Kapur also contended that in 
most of the cases and notably in A I R 1935 
Lah 200 1 there was a previous application 
for execution on which it was held the 
objection ought to have been taken whereas 
in the present case the application for exe- 
cution is the same as that to which the 
objections of March 1937 were taken. I 
cannot see that this circumstance makes 
any difference and in A I R 1937 Lah 772 2 
it would appear that the application for exe- 
cution was the same although the point 
was not there raised. For the foregoing rea- 
sons I dismiss the present appeal with costs. 
IMr. Grover for the respondents requests 
that as the decree was granted nearly 12 
years ago, the records may be sent imme- 
diately to the lower Court. 

Q.N./r.k, Appeal dismissed . 
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Dalip Singh J. 


Nand Singh — Decree-holder 


v. 


Appellant. 


7. Punjab National Bank Ltd., Amritsar v. Sham- 

39 6 l=88 g p-l5T9 6 |6 a3 A 1 R ^ 696=166 1 ° 

8 ' “m Sr LY 7 gha Munawar AU Khan - 

9. Baja of Ramnad v. Velueami Tevar, (1921) 8 
AIRPC 23 = 59IO 880 = 48 I A 45 =83 
O L J 218 (P C). 

10. Ved Kaur v. Balkishen Das, (1988) 20 A I R 

PL B 528 141 1 0 677 = 14 Lah 409 = 34 

ll ' 1 Bin s h Hafiz Mahomed Abdullah, 

, y 9 35) 22 A I R Lah 949 = 162 I 0 208 = 38 

p L R 617. 


J udgment - 


Chaudhri Gulzar Khan — 
debtor — Respondent. 

Exn. Second Appeal No. 1013 of 1939, 

Decided on 3rd January 1940. from order 

of Senior Sub. Judge, Rawalpindi, D/- 14th 
April 1939. 

Relief of Indebtedness Act (7 of 
1934), S. 20 (3)— Execution of decree obtained 
before certification ia not barred by S. 20 (3). r 

Where a decree has already been obtained and 
tbe creditor does not sue for the debt and obtains a 
decree but seeks to execute a decree already obtain- 
ed prior to certification, 8. 20 (3) does not bar the 
execution of such a decree. Whatever may have 
been the intention of the Legislature the words 
used are clear and a decree obtained before certifi- 
cation is not barred. [p 264 q j] 

Shamair Chand — for Appellant. 

Judgment. — The appellant; in this case 
obtained a decree on 3rd January 1935. 
Thereafter it appears that the judgment- 
debtor applied to the Debt Conciliation 
Board and there was an agreement under 
S. 17 and this debt was certified under 
S. 20. The decree-holder now took out exe- 
cution of the decree obtained before this 
certification and was met by the plea that 
he had to wait till the expiry of the period 
fixed in the agreement under S. 17 and six 
months after under S. 20 (3), Relief of 
Indebtedness Act. The trial Court upheld 
this plea and so did the Appellate Court. 
The question turns on construction of sub- 
8. (3) of S. 20 which reads as follows : 

Where after fche date of an agreement made in 
accordance with 8. 17 or of certification any un- 
secured creditor sues for the recovery of a debt 
in respect of which a certificate has been granted 
under sub-s. (1) or any creditor sues for fche reco- 
very of a debt incurred after the date of such 
agreement, any decree passed in such suit notwith- 
standing anything contained in the Code of Civil 
Procedure, 1908, shall not be executed until six 
months after the expiry of the period fixed in fche 
agreement authenticated under sub-s. (1) of 8. 17. 

Ifc would seem from fchis that where a 
debt has been certified and the creditor sues 
for the recovery of that debt and obtains a 
decree, that decree cannot be executed until 
six months after the expiry of a certain 
period. But the question in this case is 
where a decree has already been obtained 
and the creditor does not sue for the debt 
and obtains a decree but seeks to execute a 
decree already obtained prior to certifica- 
tion, does this Section bar the execution of 
such a decree for a certain period. No doubt 
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the word “debt" has been defined in S. 7 
as including a decretal debt but it is impos- 
sible so far as I can see to sue for the reco- 
very of a decree, nor would there be any 
meaning in saying “any decree passed in 
such suit" if a decree has already been ob- 
tained and only execution is sought. What- 
ever may have been the intention of the 
Legislature the words used appear to be 
clear and a decree obtained before certifica- 
tion does not appear to be barred. I there- 
fore accept this appeal and send the case 
back to the trial Court for disposal accord- 
ing to law. The appellant will have his 
costs throughout. 

g.n./r.k. Appeal accepted. 

^ A. I. R. 1940 Lahore 164 

Abdul Rashid J. 

Arura Vir Singh — Judgment-debtor — 

Petitioner. 

v. 

Punjab Zamindara Bank , Ltd., Lyall- 
pur, Decree-holder and another , Judg- 
ment-debtor — Respondents. 

Civil Revn. No. 1034 and Exn. F. A. No. 
242 of 1939, Decided on 28th November 
1939, from order of Di9t. Judge, Lyallpur, 
D/- 10th June 1939. 

# Civil P. C. (1908), O. 32, R. 5 and S. 141 
— Award against minor — Application by arbi- 
trator for filing of award not containing prayer 
for appointment of guardian for minor — Appli- 
cation and orders thereon are nullity as against 
minor. 

The presentation of the application by the arbi- 
trator to the Court for the filing of an award comeg 
within the category of civil proceedings within 
the meaning of 8. 141. Hence, where an award is 
against a minor it is incumbent to make a prayer 
in such application for a person being appointed 
the guardian of the minor. Where no such prayer 
is made the application and the orders thereon are 
nullity as against the minor and the minor can 
seek his remedy by an application under O. 32, 
R. 6 and not necessarily by a separate suit ’.AIR 
1928 Cal 844 and AIR 1933 All 116, Rel. on. 

[P 165 0 1, 2] 

Shamair Chand — for Petitioner. 

Iqbal Singh — for Respondents. 

Order. — Lai Singh is alleged to have 
borrowed about Rs. 6000 from the Punjab 
Zamindara Bank, Ltd., Lyallpur. Yir.Singh 
is alleged to have become a surety. Lai 
Singh, the principal debtor, was adjudicated 
an insolvent on 23rd January 1934. On 
23rd January 1937, the Punjab Zamindara 
Bank, Ltd., Lai Singh, insolvent, and Arura, 
minor son of Vir Singh, through the guar- 
dianship of his mother Mt. Malian, appoint- 
ed Kapur Singh as the sole arbitrator about 


the debt due from Lai Singh. On 4th 
February 1937, Kapur Singh gave an award 
to the effect that Lai Singh, the principal 
debtor, and Arura, minor son of Vir Singh, 
were liable to the Bank in the sum of Rs. 
9543-1-3. On 6th February 1937, Kapur 
Singh put in an application stating that a 
decree should be passed in accordance with 
the terms of the award in favour of the 
Zamindara Bank, Ltd., Lyallpur, and against 
Lai Singh and Arura, minor, under the guar- 
dianship of his mother. On 10th February 
the Court passed an order to the effect that 
Kapur Singh, arbitrator, had put in the 
award and that notices should now issue to 
the other party to file any objections they 
liked within ten days and that the objection 
will be heard on 1st March 1937. As no 
objections were put in, the award was filed 
on 31st March 1937. On 18th January 
1938, Arura, minor put in an application 
under O. 32, R. 5, Civil P. C., stating that 
as he was not properly represented either 
before the arbitrator or in the proceedings 
before the Court the award and the decree 
based thereon were a nullity and should be 
set aside. The application was dismissed. 
Against this decision, Arura minor, under 
the guardianship of his maternal uncle 
Partap Singh has preferred an appeal to 
this Court. 

Mr. Shamair Chand admitted in the 
course of his arguments that no appeal lay 
and that his appeal should be treated as a 
petition for revision. Notices issued to Mt. 
Malian on 20th February do not appear to 
have been served on her. The report on 
the notice was to the effect that Mt. Malian 
had gone to Chak No. 55 and could not be 
served. On 27th February the report was 
to the effect that Mt. Malian had been 
asked to accept service but she had refused 
and the notice had been affixed to her house. 
O. 32, R. 3 lays down that where the defen- 
dant is a minor, the Court, on being satis- 
fied of the fact of his minority, shall appoint 
a proper person to be guardian for the suit 
for such minor. Sub-r. (3) of R. 4 of O. 32 
lays down that no person shall, without his 
consent, be appointed guardian for the suit. 
R. 5 of O. 32 lays down that every order 
made in a suit or in any application before 
the Court in or by which a minor is in any 
way concerned or affected, without such 
minor being represented by a next friend 
or guardian for the suit, as the case may 
be, may be discharged, and, where the 
pleader of the party at whose instance such 
order was obtained knew, or might reason- 
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ably have known, the fact of such minority 
with costs to be paid by suoh pleader. 

It was contended by Mr. Shamair Chand 
that m the application preferred to the 

cii* 5 /°J\ filing of the award under 
b. 11, Arbitration Act, there was no prayer 

for the appointment of Mt. Malian as a 
guardian of Arura, minor. Mt. Malian was 
not served, but even if she were served and 
failed to appear, it was the duty of the 
Court to appoint some one else as the 
guardian, as nobody can be appointed a 
guardian without his consent. The learned 
counsel therefore urged that so far as Arura 
was concerned, the application of the arbi- 
trator dated 6th February 1937 was no 
application at all and that the entire pro- 
ceedings taken on this application and the 
orders passed thereon were a nullity. Under 
S. 141, Civil P. C., the procedure provided 
m regard to suits is to be followed, as far 
as it can be made applicable, in all pro- 
ceedings in any Court of civil jurisdiction. 
The presentation of the application by the 
arbitrator in my opinion comes within the 
oategory of ‘civil proceedings’. It was in- 

* • — a prayer, in this applica- 

tion, for Mt. Malian being appointed the 

i , . 9 minor. No such applica- 

tion was made: no order was passed by 
the learned District Judge appointing Mt. 
Malian as the guardian of Arura and the 
provisions of O. 32, Rr. 3, 4 and 5 were 
completely ignored. 

In A IE 1928 Cal 844 1 it was held that 
n a decree is obtained against a minor 
without appointing any person as his guar- 
dian. ad-litem the decree is a nullity as 
against him. The following remarks occur 
in A I R 1933 All 116 2 * : 

The learned advooate for the applicant has relied 
strongly on A I R 1920 Mad 7183 and urged before 
us that the only remedy open to a minor who is 
not properly represented is to bring a separate suit 
and that he cannot be allowed to be heard in the 
suit itself because he is not a party. We may point 
out that the view which has prevailed in this 
Court has been that a minor against whom a de- 
cree has been passed without the appointment of a 
proper guardian has several remedies open to him- 
he may in that very suit, if the facts justify, appeal 
against the decree, apply for re- hearing under O. 9, 

K. 18, apply for a review of judgment or apply for 
an order under O. 32, R. 5 (2) of the Co de, and he 

1. Abdul Karim v. Thakur Das Thakur, (1928) 15 
AIRCal 844=113 I C 843 = 55 Cal 1241= 

82 OWN 665. 

2 ‘ p hand v - Balram Das, (1983) 20 A I R 
1128 16=148 1 ° 326=65 AU 136=1932 A L J 

3 ‘ a d 9«h DD . ft ? y o a £' / an 8 ala Kama Kotayya, 

M L J 899 R 713 = 63 1 C 184 = 37 
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These observations were made in a case 
that came before the Allahabad High Court 
on the revisional side. I am of the opinion 
that it is open to the minor to put in an 
application under O. 32, R. 5, Civil P C 
and it is open to the Court to declare on 
such an application that all the proceedings 
taken against the minor were a nullity. 
The principal argument addressed on behalf 
of the respondent was that the only remedy 
open to the minor is a separate suit and 
that it is not open to him in an application 
under O. 32, R. 5 to get the entire pro- 
ceedings before the arbitrator and in the 
Court to be declared a nullity. Several 
rulings were relied on in this connexion, 
e. g., 3 Lah 296, 4 50 Cal l, 5 60 Cal 670 6 
and AIR 1929 Lah 882. 7 Under S. 14, 
Arbitration Act, any person affected by an 
award can file objections to the effect that 
an arbitrator or umpire has misconducted 
himself or an arbitration or award has been 
improperly procured. If the Court comes 
to the conclusion that an award has been 
improperly procured, the Court may set 
aside the award. Had Arura been validly 
represented by a guardian in the Court of 
the District Judge, it was open to him to 
say that Mt. Malian was not his guardian 
and she had no power to make a reference 
to arbitration. As no guardian was appointed 
by the Court, Arura was deprived of the 
right of challenging the award on this score. 

For the reasons given above, I accept 
this petition for revision, set aside the 
orders of the lower Courts, dated 31st March 
1937, and 10th June 1937 so far as Arura 
is concerned and declare that the award 
cannot be enforced as if it were a decree 
of the Court, and that all the proceedings 
taken against Arura on the application of 
the arbitrator are a nullity. In view of the 
belated nature of the application of the 
minor, I order that the parties will bear 
their own costs throughout. 

D.S./R.g. Petiti on accepted, 

4 * ^ J*arain-Babu Lai v. Narain Das-Jaini Mai 

oiS 22 ^ 9 A 1 R Lah 369=69 I 0 583=3 Lah 
296. 

5 ' Ramkissen Das, 

q«r 22 374=70 I C 777=49 I A 

366=50 Cal 1 (P C). 

6. Mohan v. Rabindra Nath, (1933) 

Cal 670^P 0° 61=142 1 ° 324=60 1 A 71=60 

7. Damodar Das v. Basheshar Das, (1929) 16 
AIR Lah 882=124 I C 318. 



166 Lahore Punjab National Bank v. Receiver, Karnal (Bhide J .) A. I. R. 


A. I, R. 1950 Lahore 166 

Bhide J. 


Punjab National Bank , Ltd. — 

Appellant. 


v. 

Official Receiver , Karnal — Respondent. 
Second Appeal No. 14 of 1939, Decided 
on 7th November 1939, from order of Dist. 
Judge, Karnal, D/- 5th March 1939. 

(a) Insolvency — Date of admission of insol- 
vency petition is date on which insolvent was 
asked to furnish security for appearance. 

The date of admission of insolvency petition 
must be deemed to be at least the date on which 
the Court directed the insolvent to furnish secu- 
rity for his appearance : A I R 1936 Lah 8S5, Rel, 
on. [P 167 0 2] 

(b) Civil P. C. (1908), 0.2, R. 2— Mortgagee 
suing for portion of mortgaged property and 
obtaining decree creating charge on that por- 
tion — In execution he purchasing whole pro- 
perty and remaining in possession of it — 
Omission to sue for remaining portion of mort- 
gage bars fresh suit but does not extinguish 
security — He can rely on security of whole land 
by way of defence in receiver's proceeding 
under S. 51, Provincial Insolvency Act. 

Where a mortgagee brings a suit in respect of a 
portion of mortgaged property instead of suing for 
the whole and obtains a decree creating a charge 
over that portion, 0. 2, R. 2 bars a fresh suit in 
respect of the remaining portion but does not ex- 
tinguish the security. Where such mortgagee has 
realised the whole security by auction purchase 
and is in possession of it he can resist receiver’s 
claim in proceedings under S. 61, Provincial Insol- 
vency Act, on the plea that he was a secured cre- 
ditor in respect of the whole of the land. 

[P 168 C 2; P 169 0 1, 2] 

(c) Limitation — Time-barred debt repaid 
after expiry of period of limitation — Debtor 
cannot sue to recover it — Same principle is 
recognised in Ss. 60 and 61, Contract Act 

( Obiter). 

If a time-barred debt is repaid after the period of 
limitation has expired, no action will lie for its re- 
covery on the ground that it was barred at the date 
of the payment, the reason being that though the 
remedy at law was barred, the right in the debt still 
subsisted. This principle is also recognised in Ss. 60 
and 61, Contract Act, which give the right to a 
creditor to appropriate payment even towards time- 
barred debts when they are not specifically paid 
towards other debts. [P 169 0 2] 

(d) Hindu Law — Partition — Declaration of 
intention to separate and not actual partition is 

a* 1 


All that is necessary for partition amongst mem- 
bers of a joint Hindu family is a clear declaration 
as regards intention to separate and actual parti- 
tion of the property by metes and bounds is not 
necessary to effect severance of joint status. 

[P 170 C 2] 

(e) Registration Act (1908), S. 17 (1) (b) - 
Document merely containing list of documents 
deposited with mortgagee — Mere fact that it is 
stated in heading, of list that property was 
encumbered will not make document regis- 
trable. 


Where a document contains a mere list of docu- 
ments deposited with the mortgagee when creating 
an equitable mortgage regarding certain property, 
the mere fact that it is stated in the heading of 
the list that the property was encumbered will 
obviously not be sufficient to turn it into a docu- 
ment embodying the agreement between the par- 
ties. Such document does not require registration : 
AIR 1935 Lah 889, Disting. [P 171 C 1] 

(f) Registration Act (1908), S. 17 (1) (b) — 
Contract of guarantee on behalf of certain per- 
sons that they would be liable if mortgagor 
failed to pay his debt — Document merely recit- 
ing that .mortgage took place between debtor 
and creditor — Document is not registrable. 

Where document contains a contract of guaran- 
tee on behalf of certain persons that they would be 
liable to the mortgagee if the mortgagor failed to 
pay his debt and is not the main transaction of 
mortgage between the mortgagor and mortgagee 
but merely recites that the transaction of mort- 
gage took place between the mortgagor and the 
mortgagee, such document is not registrable: AIR 
1935 Lah 889, Disting.: AIR 1939 PC 167 , Rel. 
on. [P 171 0 1] 

Jagan Nath Aggarwal — for Appellant. 

Faqir Chand Mittal — for Respondent. 

Judgment. — This is a second appeal 
arising out of an application by the recei- 
ver under S. 51, Provincial Insolvency Act, 
in proceedings relating to the insolvency of 
one Randhir Singh. It has been held in 14 
Lah 724 1 that a decision under S. 51, Pro- 
vincial Insolvency Act, like the one chal- 
lenged in this case would fall under S. 4 of 
that Act. A second appeal would therefore 
be competent and this point has not been 
disputed before me. The material facts are 
briefly as follows : Randhir Singh owed a 
large sum of money to the Punjab National 
Bank which is alleged to have been secured 
by an equitable mortgage of certain pro- 
perties including about 3000 bighas of land 
situated in a village called Babian. The 
Bank sued Randhir Singh on the footing of 
the mortgage, but it is stated that through 
some mistake the Bank claimed in the 
plaint an equitable mortgage only over Jth 
of the abovementioned land in Babian 
instead of claiming it over the whole of it. 
The Court decreed the Bank’s claim on 29th 
October 1929 and held that the Bank was 
entitled to a charge in respect of about 864 
bighas 14 biswas, i. e., the onefourth share 
of the Babian land on which an equitable 
mortgage had been claimed. The Bank then 
took out execution and attached the above 
area of 864 bighas 14 biswas of land in Babian 
over which its charge had been declared by 
the decree, as well as the remaining area in 

I. Sardar Mohammed v. Labhu Ram, (1933) 20 
AIR Lah 477 = 144 I C 530=14 Lah 724 = 
34PLR 1076. 
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thafc village. The whole land was fchus 
auctioned in the execution proceedings and 
■purchased by the decree-holder Bank on 
7th June 1934 for Rs. 43,000 and the 
decree was satisfied to that extent, the sale 
being confirmed on 15th August 1934. In 
the meantime i. e. on 8th March 1934, 
Randhir Singh had put in an application for 
being declared an insolvent. The petition 
was registered and Randhir Singh was asked 
to furnish security on 13th March 1934. 
This was duly furnished. On 27th Novem- 
ber 1934, notices were issued to the credi- 
tors. On 15th August 1935 Randhir Singh 
was adjudged insolvent. 

The Punjab National Bank then put in 
its claim in the Insolvency Court claiming 
a sum of over a lac of rupees which was 
still due to it. It was stated in the applica- 
tion that the Bank had already realised its 
security by the execution sale referred to 
above and the balance was claimed. The 
receiver thereupon put in the present 
application under S. 51, Provincial Insol- 
vency Aot, alleging that the Bank had 
realised the assets by the execution sale 
after the admission of the petition and was 
therefore not entitled to the benefit thereof 
except to the extent of the proceeds of the 
onefourth share in the land in Babian over 
which it had obtained a charge by the decree. 
The Bank resisted the claim on two grounds, 
viz., (i) that the assets were not realized 
after the admission of the petition but before 
its admission and (ii) that the Bank had an 
equitable charge on the whole of the above- 
mentioned area of about 3000 bighas of 
Und at Babian and it was entitled to claim 
it as against the receiver in these proceed- 
ings, notwithstanding the fact that a charge 
on only onefourth of the land had been de- 
clared in its favour by the decree referred to 
above. 

. These contentions were repelled by 
the Courts below. The Insolvency Court 
granted the Receiver’s application and 
ordered the Bank to refund threefourth of 
the sale proceeds of the Babian land 
amounting to Rs. 30,500. On appeal the 
learned District Judge held that the Bank 
itself being the auotion-purohaser, the 
benefit’ received by it in this oase consisted 
of threefourth of the land and the receiver 
Was therefore entitled to this land and not 
its price in cash. The learned District 
Jndge accordingly varied the order of the 
f? 6011 ^ 11 ^ ^° ur ^ toe extent of directing 
he Bank to hand over to the receiver 
threefourth share in the Babian land which 


ife had purchased. Prom this decision, the 
Bank has preferred this second appeal. 

to ^is arguments, the learned counsel for 
the appellant Bank has relied on the same 
two points which were raised in the Courts 
below. As regards the first point, viz., 
whether the assets were realised by the 
Bank before or after the admission of the 
petition, I feel no hesitation in agreeing with 
the view taken by the Courts below. Ac- 
cording to S. 18, Provincial Insolvency Act, 
the procedure laid down in the Civil Pro- 
cedure Code is to be followed so far as it is 
applicable in respect of insolvency petitions. 
The procedure for admission of plaints is to be 
found in O. 4 read with Orders 6 and 7, Civil 
P. C. Ss. 11, 12 and 13, Provincial Insol- 
vency Act, contain similar rules of procedure 
for instituting petitions for insolvency. In 
the present instance, it is not alleged that 
the petition for insolvency was defective in 
form. It was presented on 8th March 1934 
and was ordered to be entered in the Court 
register on 13th March 1934. The Court 
also passed an order on that date directing 
the insolvent to furnish security for his 
appearance. The petition must, I think, be 
held to have been admitted at least on 13th 
March 1934, when the Court passed an order 
requiring the petitioner to furnish security 
for attendance. S. 21, Provincial Insolvency 
Act, shows that such an order could only be 
passed by the Court ‘at the time of passing 
an order admitting the petition or at any 
subsequent time before adjudication.’ It. 
follows therefore that the petition must be 
held to have been admitted on 13th March 
1934 if not earlier. A similar view was 
taken by a learned Judge of this Court in 
AIR 1936 Lah 885. 2 As stated already, the 
sale of Babian land in favour of the Bank 
took place on 7th June 1934 and was con- 
firmed on 15th August 1934. As the petition 
for insolvency was admitted on 13th Maroh 
1934, the Bank is clearly not entitled to 
the benefit of the execution, except in so far 
as it may be protected as a secured creditor 
under sub-s. (2) of S. 51, Provincial Insol- 
vency Act. 

The main point for decision in this appeal 
therefore is whether the Bank can claim 
to be a secured creditor to the extent of 
the whole of the land in Babian, in spite of 
the fact that it omitted to claim a mortgage 
over it except to the extent of one-fourth 
share in the suit instituted on the footing 
of the mortgage and was granted charge 

2 . Agar Cband v. Pirthvi Singh, (1936) 23 A I a , 
Lah 886=167 I 0 837=88 PLK 1148. 
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over that share only by the decree. The 
learned counsel for the appellant has ad- 
dressed lengthy arguments on this point 
and has referred to a number of authorities, 
though he admitted that none of the autho- 
rities was directly in point. Briefly stated, 
the argument of the learned counsel was 
that although a receiver has a dual capacity 
in insolvency proceedings, viz. as a repre- 
sentative of the insolvent's estate and also 
of the creditors, he could not succeed in the 
present case in either capacity. It was con- 
tended that, if he comes as a representative 
of the insolvent, he could not succeed with- 
out getting the sale set aside by an applica- 
tion to the executing Court which held the 
sale under S. 47, Civil P. C. If, on the other 
hand, he comes as a representative of the 
creditors the previous decree cannot be of 
any avail, as the receiver or the creditors 
were not a party to the previous suit and 
the previous decree was, therefore, not 
binding either on the receiver, or on the 
Bank in these proceedings. It was further 
argued that the decree in the previous suit 
only precluded the Bank from filing a fresh 
suit with respect to the area of land omitted 
in the previous suit, owing to the provisions 
of O. 2, R. 2, Civil P. C., but that there is 
nothing to prevent it from relying on the 
security of that land by way of defence in 
the present proceedings. In support of the 
contention, that O. 2, R. 2, Civil P. C., only 
bars the remedy but does not extinguish the 
security, reliance was placed on A I R 1921 
Lah 351, 3 AIR 1933 Bom 51 4 and some 
other rulings of the same character. 

As regards the first question, viz. whe- 
ther the receiver’s application in this case is 
to be treated as one made by him as a re- 
presentative of the insolvent or of the cre- 
ditors, I do not think it really arises ; for 
the receiver is applying not merely as a 
representative of the insolvent’s estate or of 
the creditors, but under the statutory power 
conferred on him by the provisions of S. 51, 
Provincial Insolvency Act. That Section 
runs as follows : 

(1) Where execution of a decree has issued 
against the property of a debtor no person shall be 
entitled to the benefit of the execution against the 
receiver except in respect of assets realized in the 
course of the execution by sale or otherwise before 
the date of the admission of the petition. 

(2) Nothing in this Section shall affect the 

3 Akbar Hussain v. Ragnandandas, (1921) 8 AIR 
Lah 351=57 I C 348=8 P L R 1921. 

4. Official Assignee of Bombay v. Chimniram 
Motilal, (1933) 20 AIR Bom 51=142 I C 370 
=57 Bom 346=34 Bom L R 1615. 


rights of a secured creditor in respect of the pro- 
perty against which the decree is executed. 

(3) A person who in good faith purchases the 
property of a debtor under a sale in execution shall 
in all cases acquire a good title to it against the 
receiver. 

It would appear from the above provi- 
sions that if any assets are shown to have 
been realized in execution by sale or other- 
wise after the date of the admission of th& 
petition for insolvency, the receiver will be 
entitled to claim from the executing decree- 
holder the benefit of the execution so re- 
ceived by him, unless the case of the decree- 
holder falls under sub-s. 2. That sub- section 
is intended to protect the ‘rights of secured 
creditors and according to it the rights of a 
secured creditor in respect of the property 
against which the decree is executed’ are 
not affected by the provisions of the Section. 
The crucial question, which requires deci- 
sion in the present case, therefore, is : what 
were the rights of the Bank in the land at 
Babian which was sold in execution at the 
time of the sale? 

I have already stated above that although 
the Bank had obtained a charge over one- 
fourth of the Babian land only, the whole of 
the Babian land was attached and sold in exe- 
cution. The contention of the Bank is that- 
the whole of the land at Babian was actually 
mortgaged in its favour and the learned 
Judge has found this fact in favour of the 
Bank. The learned counsel for the appellant 
has argued that although the Bank had 
omitted to claim a mortgage over three- 
fourth of the Babian land by mistake, there- 
was nothing to prevent it from pleading this 
mortgage in defence in the present proceed- 
ings under S. 51, Provincial Insolvency Act. 
On behalf of the receiver, on the other 
hand, it is contended that as a result of the 
previous suit, the mortgage merged into the 
decree and the security was thereafter con- 
fined to one-fourth area of the Babian land, 
over which a charge was given by the decree. 

After carefully considering the various 
authorities bearing on this point to which 
I have been referred, I have come to the 
conclusion that the principle that limita- 
tion merely bars the remedy but does not 
extinguish the right helps the appellant in 
the circumstances of this case. This princi- 
ple has also been held to be applicable to 
the bar to a fresh suit created by O. 2, R. 2, 
Civil P. C.: see A I R 1921 Lah 351, 3 AIR 
1933 Bom 51, 4 52 All 539, 5 AIR 1933 

5. Jokhu Bhunja v. Sitla Bakhsh Singb, (1930)- 
17 AIR All 416 = 122 I C 411 = 52 All 539= 
1980 A L J 750. 
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In the present instance the appellant 
Bank is nofc trying to enforce the security. 


It has already realized the whole of the 
security by the sale of the land at Bahian 
and is only relying on it hy way of defence 
in the present proceedings under S. 51, 
Provincial Insolvency Act. The learned 
counsel for the respondent contended that 
the Bank’s right as a mortgagee merged in 
the judgment in the previous suit instituted 
on the footing of the mortgage and there- 
fore it was a secured creditor only in 
respect of one-fourth of the land at Bahian 
at the time it was sold in execution. Re- 
ference was made in this connexion to 49 
Mad 691 8 (at pp. 707-708) and 59 Cal 1464 9 
(at p. 1471), but I do not think these au- 
thorities support the contention that the 
mortgagee rights in the whole of the land 
at Bahian were extinguished. The mort- 
gagee rights in one-fourth of that land only 
were in dispute and the judgment could 
only operate to merge these rights in the 
judgment. Apart from the bar to a fresh 
suit oreated by O. 2, R. 2, Civil P. C., I do 
not see how the previous judgment could 
have any effect on the mortgagee rights in 
the remaining three- fourths of the land at 
(Bahian. 

In 56 All 561, 10 the question arose whe- 
ther a second suit for redemption of a mort- 
gage was barred when the terms of a pre- 
vious decree for redemption had not been 
fulfilled and as a result the suit was 
dismissed. Their Lordships of the Privy 
Council, after considering the terms of the 
mortgage decree and the relevant provi- 
sions of the Transfer of Property Act held 
that the second suit was not barred as the 
decree did not order that the right of re- 
demption was extinguished. It would thus 
appear that the relation of a mortgagor and 
mortgagee cannot be terminated except by 
the act of the parties or operation of law. 
In the present instance the parties had not 
entered into any new contract superseding 
the previous mortgag e. The decree only 

6. Ram Shanker v. Gulab Shanker, (1933) 20 

AIR Nag 241=144 I O 736=30 NLR 142. 

7. Economic Life Assurance Society v. Usborne. 

(1902) A 0147=71 L J P O 34=85 LT 587. 

8. Thirukonda Ellarayan v. Rangaswami Aiyar. 

(1926) 13 A I R Mad 816=96 I C 607=49 

Mad 691=50 M L J 612. 

8. Asia Khafcun v. Nurjahan Khafcun, (1933) 20 

A I R Oal 39=142 I 0 125=59 Cal 1464=36 
in WN 9W-. 

10 . Raghunath Singh v. Hunsraj Kunwar, (1934) 

kI * 1 R p 0 205=151 I C 37=61 I A 862= 

66 AU 561 (P 0). 


determined the mortgagee’s rights in the 
one-fourth land at Babian which was the 
subject-matter of the previous suit and the 
only legal effect of the decree on the mort- 
is® 6 s rights in the remaining three-fourth 
of the land at Babian appears to be the bai- 
rn respect of a fresh suit created by O. 2 
R. 2, Civil P. C. I am therefore of opinion 
that the mortgagee rights in the three- 
fourth of the land at Babian, which was 
not included in the previous suit, subsisted 

in spite of the judgment and decree in the 
previous suit. 

It follows from the above that the appel- 
lant Bank still had subsisting rights as a 
secured creditor in the whole of the land at 
Babian when it was sold in execution. As 
it happened the Bank was able to realise its 
security in the execution proceedings with- 
out the necessity of a fresh suit and is now 
m actual possession of the land at Babian. 
In the circumstances there seems to be no 
good reason why it should not be able to 
resist the receiver’s claim in the present 
proceedings on the plea that it was a 
secured creditor in respect of the whole of 
that land. To take the analogous case of 
time- barred debts, if such a debt is repaid 
after the period of limitation has expired, 
no action will lie for its recovery on the 
ground it was barred at the date of the 
payment,— the reason being that though 
the remedy at law was barred the right in 
the debt still subsisted : see cases cited at 
p. 3 of U. N. Mibra’s Law of Limitation. 
This principle seems to be also recognised 
in Ss. 60 and 61, Contract Act, which gives 
the right to a creditor to appropriate pay- 
ments even towards time- barred debts 
when they are not specifically paid towards 
other debts. The appellant Bank appears 
to me to stand in a similar position in the 
present case. Its remedy to realise the 
security in the three- fourth of the land at 
Babian was barred by O. 2, R. 2, Civil P. C. 
But as pointed out above, the Bank is no 
longer seeking to enforce the security. It 
has already done so in the execution pro- 
ceedings and is now in possession of the 
land, after having it auctioned. It is true 
that the Bank did not claim to be a secured 
creditor in respect of the whole land at 
Babian in the execution proceedings also. 
But that seems immaterial, when it appears 
that legally its rights as a secured creditor 
in the whole of the land at Babian still 
subsisted at the time of the execution sale. 

In the above discussion of the law point 
raised on behalf of the appellant Bank I 
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have assumed that the Bank had actually 
an equitable mortgage over the whole land 
at Bahian. This point was apparently not 
seriously disputed before the learned Dis- 
trict Judge who has briefly disposed of it 
with the remark that there was a mass of 
correspondence on the record in support of 
it. An attempt was however made on behalf 
of the receiver to dispute this finding also • 
before me. The finding is one of fact but it 
has been urged that documents have been 
misunderstood and I shall therefore briefly 
deal with this point also. 

The allegation of the Bank is that Ran- 
dhir Singh executed a promissory note for 
Rs. 62,000 in favour of the Bank on 19th 
October 1925 and deposited with the Bank 
title deeds with respect to his property 
including the land at Babian : vide list 
Ex. R/18 dated 20th October 1925. It was 
not disputed that such a deposit would con- 
stitute an equitable mortgage over the pro- 
perty covered by the deeds, but it was 
contended on behalf of the receiver that 
(1) it has not been shown that the sale 
deeds dated 11th May 1852 and 1st May 
1848 (Nos. 1 and 4 in the aforesaid list 
Ex. R/18) cover the whole of the land at 
Babian over which the appellant claims 
that mortgage and (2) that Randhir Singh 
had only one- fourth share in the land at 
Babian according to the extract from the 
jamabandi relating to the village Babian 
{vide No. 7 in Ex. R/18) which was also 
deposited with the Bank. On behalf of the 
appellant, on the other hand, reliance was 
placed in this connexion on the agreement 
Ex. R/3 dated 19th October 1925 and a 
letter from the debtor marked as Ex. R/13. 
It would appear from a perusal of Ex. R/3, 
that it is a contract of guarantee on behalf 
of certain persons that they would be liable 
if Randhir Singh failed to pay his debt. It 
has been recited in this document that 
Randhir Singh had executed a promissory 
note and had secured the same by property 
belonging exclusively to Randhir Singh. 
This document therefore shows that Ran- 
dhir Singh had mortgaged properties ex- 
clusively belonging to him. The agreement 
also mentions that there had been a parti- 
tion amongst the members of the family to 
which Randhir Singh belonged and that 
they had divided their debts and properties. 
The second document R/13 on which the 
appellant relied was a letter from the 
debtor to the Bank in connexion with the 
mortgage transaction. The letter does not 
bear any date, but the contents leave no 


doubt that it refers to the transaction now 
under consideration. It is shown in the list 
on the back of this letter that the two sale 
deeds of 1848 and 1852 by which the land 
at Babian was purchased covered areas of 
above 867 and 1801 bighas and that this 
land belonged to Randhir Singh. The total 
area purchased by the deeds was thus about 
2668 bighas. This is approximately the 
total area in the village Babian over which 
the appellant claims a mortgage. 

There is thus no room for doubt that the 
title-deeds of 1848 and 1852 which were 
deposited with the Bank did cover the 
whole of the land at Babian over which 
mortgage is claimed by the Bank. The 
next point for consideration is whether the 
debtor Randhir Singh was owner of the 
whole of this land or only one fourth of it. 
The decision of this point depends on the 
question whether a partition of the pro- 
perty had in fact taken place before 19th 
October 1925. The learned counsel for the 
respondent pointed out that a mutation as 
to the partition was entered after some 
months, viz. on 7th March 1920 {vide 
Ex. R/23), but the report of the patwari 
shows that it had been entered on receipt 
of intimation from the Tahsil. The date of 
the partition has been given in this docu- 
ment as 7th March 1926. But this seems 
obviously to be an error — the date of the 
report having been apparently entered in- 
stead of the date of the transaction. I have 
already referred above to the fact that the 
agreement Ex. R/3 dated 19th October 
1925 shows that a partition had already 
taken place before the mortgage transaction 
in question and that Randhir Singh was 
mortgaging property belonging to him ex- 
clusively. This document was executed by 
the other cosharers in the land and I there- 
fore see no reason to doubt that a partition 
had taken place before 19th October 1925. 
It must be remembered in this connexion 
that all that is necessary for partition 
amongst members of a joint Hindu family 
is a clear declaration as regards intention 
to separate and that actual partition of the 
property by metes and bounds is not neces- 
sary to effect severance of joint status. The 
recital in the agreement is further support- 
ed by the evidence of Ram Prasad (R. W. 3) 
(one of the quondam co- parceners) who 
has appeared in the witness-box and has 
deposed that a partition had taken place 
and Randhir Singh had become the sole 
owner of the land at Babian, at the time 
of the mortgage in question. 
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The documents referred to above have 
been duly proved and admitted in evidence 
and I see no reason to doubt their genuine- 
ness. But a belated plea was raised in the 
end that the agreement (R/3) and the list 
of documents (Ex. R/18) on which the 
Bank relied were inadmissible in evidence 
for want of registration. In support of this 
contention reliance was placed chiefly on a 
ruling of this Court reported in A I R 1935 
Lah 889. 11 I do not think there is any force 
in this contention. Ex. R/18 is a mere list 
of documents and the mere fact that it is 
stated in the heading of the list that the 
property was unencumbered will obviously 
not be sufficient to turn it into a docu- 
ment embodying the agreement between 
the parties. The contents of R/3 show that 
it was really a contract of guarantee on 
behalf of the other cosharers and not the 
main transaction of mortgage as between 
Randhir Singh and the Bank which is the 
subject-matter of the present dispute. The 
latter transaction is merely recited in R/3 
as having taken place. The document which 
was relied on in A I R 1935 Lah 889 11 re- 
lated to the transaction in dispute in that 
oase and was in 'different terms. The law 
on the subject has been clearly laid down 
in several rulings of their Lordships of the 
Privy Council including a recent decision 
reported in AIR 1939 P C 167 12 and after 
considering the principles laid down therein 
I see no reason to hold that Exs. R/3 and 
R/18 are inadmissible in evidence to estab- 
lish the Bank’s security over the whole of 
the Babian land. On the above findings this 
appeal must succeed. I accordingly accept 
the appeal and dismiss the application made 
by the receiver under S. 51; Provincial 
Insolvency Act. In view of the somewhat 
difficult questions of law involved, I leave 
the parties to bear their costs throughout. 
As a result of the decision in the appeal, 
the cross- objections by the respondent are 
dismissed with costs. 

d.S./r.k. Appeal allowed. 

11. Jiwan v. Punjab National Bank Ltd., Lahore, 

(1935) 22 A I R Lah 889=160 I 0 897. 

12. Hari Sankar Paul v. Eedar Nath Saha, (1939) 

26 A I R P G 167 = 181 1 0 935=66 I A 184 

(P 0). 
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Tek Chand J. 

Firm Ramditta Mal Sant Lai through 
Sant Lai — Plaintiff s — Appellants. 

v. 

Firm Seth J ot Ram Kidar Nath through 
Seth Pana Lai — Defendants 

— Respondents. 

Second Appeal No. 667 of 1939, Decided 
on 18th January 1940, from decree of 
Senior Sub- Judge, Lyallpur.D/- 30th March 
1939. 

(a) Principal and Agent — Suit for accounts 
against agent should be filed at place where 
agent works. 

The general rule is that a suit for accounts 
against a commission agent must be filed at the 
place where the commission agent works : 79 P R 
1902, Bel, on.- [P 172 C 1] 

Where the contract was entered into and was 
to be performed at Karachi and the business done 
in pursuance of the contract was done at Karachi 
with third parties, the proper place where the 
accounts can be taken is Karachi and therefore the 
Court at the principal’s place of residence has no 
jurisdiction to entertain the suit. [P 172 0 1] 

(b) Civil P. C. (1908), S. 21 — Suit for accounts 
against agent — Objection to jurisdiction over- 
ruled — Preliminary decree passed — S. 21 held 
no bar to Appellate Court reversing preliminary 
decree. 

In a suit for accounts by the principal against 
the agent, the objection as to jurisdiction by the 
agent was overruled and a preliminary decree for 
rendition of accounts by agent was passed. In the 
appeal by the agent; 

Held that as only the issue of jurisdiction had 
been decided by the trial Court and the preliminary 
deoree had to follow as a matter of course, the real 
trial of the suit had not begun and therefore S. 21 
was no bar to the Appellate Court reversing the 
preliminary decree passed by the trial Court. 

[P 172 C 2] 

(c) Jurisdiction — Objection to, allowed — Dis- 
missal of suit is illegal — Plaint should be return- 
ed for presentation to proper Court. 

Where an objection on the point of jurisdiction 
is allowed the dismissal of the suit is illegal. The 
proper course in such a case is to return the plaint 
for presentation to proper Court. [P 172 C 2] 

Roop Chand — for Appellants. 

Shamair Chand — for Respondents. 

Judgment. — The plaintiff- appellant in- 
stituted a suit against the defendant- respon- 
dents for rendition of accounts, in the 
Court of the Subordinate Judge, Toba Tek 
Singh, District Lyallpur. The defendants, 
who are a firm of commission agents work- 
ing at Karachi, objected that the Court had 
no jurisdiction to entertain or try the suit 
as the cause of action arose at Karachi, 
where the contract was completed and was 
to be performed. The trial Judge overruled 
this objection and as no other point was 
raised he passed a preliminary decree direct- 
ing the defendants to render accounts to 
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the plaintiff. The defendants appealed to 
the Senior Subordinate Judge who, dis- 
agreeing with the finding of the trial Judge, 
held that the Courts in Lyallpur District 
had no jurisdiction to try the suit. He 
accordingly accepted the appeal, set aside 
the decree of the trial Court and dismissed 
the suit with costs. The plaintiff firm has 
come in second appeal and it is contended 
on its behalf that the finding of the learned 
Judge that the Court at Toba Tek Singh 
had no jurisdiction, is erroneous, that the 
preliminary decree passed by the trial Judge 
should not have been reversed as there 
had not been a consequent failure of justice 
(Sec. 21, Civil P. C.) and in any case the 
learned Judge should not have dismissed 
the suit but should have returned the 
plaint for presentation in the proper Court. 

After hearing counsel, I do not find any 
force in the first two contentions. The de- 
fendants were sued as commission agents 
and the general rule is that a suit for ac- 
counts against a commission agent must be 
filed at the place where the commission 
agent works (79 P R 1902 1 ). Moreover, in 
this case, there is nothing to show that the 
contract was made at Gojra, as is alleged 
by the plaintiff. The letter (Ex. P-l) on 
which reliance is placed in support of this 
contention, merely contains the terms on 
which the defendants intimated their 
readiness to do business with the plaintiff. 
It was in no sense an offer, which was ac- 
cepted by the plaintiff at Gojra. On the 
other hand, in pursuance of the terms 
mentioned in the letter the plaintiff made 
an offer to the defendants which was ac- 
cepted by them at Karachi. The contract 
was therefore made at Karachi. Admittedly, 
it was to be performed at Karachi. The 
defendants had their place of business at 
Karachi. The Lyallpur Courts, therefore, 
had no jurisdiction and the finding of the 
Senior Subordinate Judge on this point 
is correct. 

It is no doubt true that under S. 2T, Civil 
P. C., an objection as to the place of suing 
cannot prevail in an appellate or revisional 
Court unless such objection had been taken 
in the Court of first instance at the earliest 
possible opportunity and there has been a 
consequent failure of justice. In this case 
nothing substantial has so far been done ; 
only the issue of jurisdiction has been de- 
cided, and as the defendants do not deny 
that they were commission agents and are 
the accounting party, a preliminary decree 
1. Devi Dyal v. Hari Ohand, (1902) 79 P R 1902. 


followed as a matter of course. The real 
trial of the suit is to begin now when ac- 
counts are to be taken. As the contract 
was to be performed at Karachi and the 
business done in pursuance of this contract 
was done at Karachi with third parties, the 
proper place where the accounts can be 
taken is Karachi. It is, therefore, in the 
interests of justice that the accounts be 
taken at Karachi. It will be highly incon- 
venient for the parties to have the trial at 
Toba Tek Singh, in the Lyallpur District. 
I therefore hold that S. 21, Civil P. C., is 
no bar to the Senior Subordinate Judge 
reversing the preliminary decree passed by 
the Court of first instance, in the peculiar 
circumstances of this case. The learned 
Judge, however, was clearly in error in 
dismissing the suit, and Mr. Shamair Chand 
for the respondents does not support this 
part of his order. The proper order in the 
case was to return the plaint to the plain, 
tiff for presentation in the proper Court. I 
accept the appeal, set aside the decree of 
the Senior Subordinate Judge and in lieu 
thereof direct that the plaint be returned 
to the plaintiff for presentation in the pro- 
per Court. In the oircumstances, I leave the 
parties to bear their own costs in all 
Courts. 

G.N./r.k. Appeal accepted. 
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Bhide J. 


Khan Gul Khan 


v. 


Plainti ff — 

Appellant. 


Mt. Karam Nishan and others 

Defendants — Respondents. 
Second Appeal No. 1245 of 1938, Deci- 
ded on 27th November 1939, 

(a) Specific Relief Act (1877), S.42 —Decla- 
ratory decree in favour of female that aliena- 
tion by widow of last male holder is not binding 
on her as reversioner — Inference that decree- 
holder must necessarily be next person entitled 
to succeed does not follow. 

No general role as regards the circumstances in 
which a female can maintain a declaratory suit 
challenging an alienation by another female can 
be laid down. Therefore, where a female obtains a 
declaratory decree to the effect that an alienation 
by widow of the last male holder doe3 not bind 
her as reversioner, the inference that she must 
necessarily be the next person entitled to succeed 
after the widow does not follow : AIR 1915 Lah 
333 , Rel. on; A I R 1921 Lah 168; 135 P R 1908- 
AIR 1921 Lah 176; AIR 1927 Lah 366 and 
AIR 1933 Lah 187, Disting. [P 174 C 1, 2] 

(b) Res Judicata — Declaratory decree in 
favour of reversioner that alienations by widow 
of last male holder do not bind him raises pre- 
sumption that decree-holder had locus standi 
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—Decision operates as res judicata on point of 
locus standi as heir. 

A person who obtains a declaratory •> decree in 
his favour to the effect that certain alienations 
by the widow of the last male holder are not bind- 
mg on him must be deemed to have been held 
sufficiently proximate heir in order to maintain 
the declaratory suit. It is obvious that the per- 
son could not have any locus standi to main- 
tain that suit except for the protection of his own 
interest in the property in dispute and he could 
have no such interest unless he was in the line of 
heirs. The question of his locus standi must either 
have been admitted or decided in his favour and 
therefore the matter would be res judicata as be- 
tween the parties by virtue of Expln. 4 to S. 11. 

“T 1 ' V - „ [P 175 0 1] 

(c) Custom — General — There is no such 
thing as “general custom**— Parties should be 
governed by custom applicable to them. 

There is no such thing as general custom and 
the point at issue in each case must be decided in 
accordance with the custom applicable to the par- 
ties if any such custom is proved :A I R 1935 Lah 
95; AIR 1936 Lah 68 and AIR 1936 Lah 804, 

Re h?U C p 175 0 2] 

(a) Custom (Punjab) — Parties Mahomedans — 
In absence of custom Mahomedan law applies. 

Where the parties to a suit are Mahomedans 
and no rule of custom is proved on a particular 
point, the Mahomedan law must be applied as far 
as that point is concerned : 110 P R 1906 (F B) 
andAIR 1917 P C 181, Foil. [P 176 0 1] 

# ( e ) Mahomedan Law — Succession — Exclu- 
sion of murderer and descendants — Plaintiff 
proving criminal conviction for murder — Bur- 
den shifts on defendant to rebut presumption 


arising out of conviction — Murder need not 
be proved by independent evidence. 

Where a Mahomedan iu a suit wants to exclude 
the defendant from inheritance on the ground 
that he claims through a murderer, and proves a 
criminal conviction for murder and transporta- 
tion for life he need not prove the murder bv 
independent evidence. The burden in such a case 
shifts on the defendant to rebut the presumption 
raised by the plaintiff’s evidence. A person cannot 
be expected to prove a murder independently after 
a lapse of several years and if such rule is held to 
be indispensable the rule of public policy which 
excludes a murderer and his descendants from suc- 
cession would be rendered nugatory at least in 
cases where the question arises a long time after 
the murder : A I R 1922 Lah 213, Ref. 

(f) Mahomedan Law — Succession Exclu- 

sion of murderer and his descendants — Rule 
of exclusion applies even where life-estate 
intervenes — Motive for murder is immaterial. 

Under the Mahomedan law the rule of exclusion 
from succession applies to the murderer and his 
descendants. The rule of exclusion applies oven 
where a life- estate intervenes, e. g. a widow’s 
estate held by widow of the murdered person. In 
order to attract the rule of exclusion based on 
public policy it is not necessary that the murder 
should have been committed with the object of 
getting the murdered man’s property : A I R 1904 
P C 209, Rel. on. [P 175 q 2 ] 

Barkat Ali — for Appellant. 

Achhru Ram — for Respondents. 
Judgment. — The pedigree- table of the 
parties concerned in this case is as follows: 


I 

Mt. Fatima 


I 

Shan 


Gohar 

I 


I 

Mohd Zaman 
=Fatteh Bibi 
(1st wife) 
=Mir Nishan 
(2nd wife) 


I 

Mt. Sultan 
Begum 

Khan Gul 
(Plff.) 


QAIM KHAN 

I 


I 

Ali Akbar 
(died childless) 


I 

Amir Ali 
married to Mt. 
Fatima, daughter 
of Gauhar, died 
ohildless 


Nur 

I 

Haidar 

I 


I 

Ahmad Ditta 

I I 

Mt. Sahib Lal= 

Nishan Mt. Karam 
Nishan (deft.) 


Mt. Fatteh 
Bibi 

married to 
Mohd Zaman 


The present suit was instituted by Khan 
<5ul for possession of 325 kanals 14 marlas 
of land of whioh the last male holder was 
Mohammad Zaman. Mohammad Zaman 
was murdered some time in 1898. His 
widow Mt. Fateh Bibi, who succeeded to a 
life interest in his property sold the land in 
dispute to Lai son of Ditta, who was a 
collateral of Mohammad Zaman in the 
fourth degree, on 29th September 1914. 
Mt. Sultan Begam, sister of Mohammad 
Zaman, instituted a suit thereafter for a 
declaration that the sale by Mt. Fatima 
Bibi was without necessity and considera- 
tion and will not affect her reversionary 
JJghts and succeeded in obtaining a declara- 
tion to that effect in the year 1916. Mt. 
Fateh Bibi died in 1936 and thereafter 


Khan Gul, Mt. Sultan Bibi’s son, sued for 
possession of the land in dispute on the 
basis of the decree obtained by Mt. Sultan 
Begum. The suit was resisted mainly on 
the grounds that (i) the plaintiff was not an 
heir of Mohammad Zaman at all under the 
Customary Law and (ii) that he was in any 
case not entitled to succeed in preference 
to the heirs in the line of Ditta, collateral 
of Mohammad Zaman, who are still in 
existence. On the other hand, it was con- 
tended on behalf of the plaintiff that his 
right to succeed to the property on the 
death of Mt. Fateh Bibi, follows from the 
decree obtained by Mt. Sultan Bibi, as she 
could not have obtainned the decree unless 
she was held to be the next heir entitled to 
succeed on the death of Mt. Fateh Bibi, 
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and that he was also entitled to succeed 
according to law and custom, in preference 
to the defendants. The plaintiff further 
claimed that Ditta had murdered Muham- 
mad Zaman and hence his descendants were 
not entitled to inherit his property. The 
trial Court decreed the suit, but on appeal, 
the learned District Judge has dismissed it 
holding that plaintiff had not proved that 
he had a right to succeed to the property 
in preference to Ditta’s line, or that Ditta’s 
descendants were disqualified owing to the 
alleged murder of Muhammad Zaman by 
Ditta. From this decision plaintiff has pre- 
ferred this second appeal. 

The first contention put forward by the 
learned counsel for the appellant was that 
in view of the declaratory decree obtained 
by her, Mt. Sultan Bibi, plaintiff’s mother 
must be presumed to have been held to be 
the next heir entitled to succeed to the pro- 
perty of Muhammad Zaman after the death 
of his widow and the matter should be taken 
as res judicata. In support of this conten- 
tion, reliance was placed on 74 I C 639, 1 
135 P R 1908, 2 4 LLJ 336, 3 AIR 1927 
Lah 366 4 and 34 PLR 137. 6 I have carefully 
considered these rulings, but I do not think 
these rulings establish the proposition con- 
tended for by the learned counsel for the 
appellants. It is true that the words 'imme- 
diate heir’ or 'next heir’ are used in some 
of the rulings with reference to the status 
of a female plaintiff claiming a declaratory 
decree of this kind but these rulings do not 
contain any discussion of the question whe- 
ther a female heir, who is a prospective 
heir but not an immediate heir of the alienor 
would or would not be entitled to maintain 
a declaratory suit of this character. In 34 
PLR 13 7, 6 e. g. the expression ‘immediate 
heir’ is used and reliance was placed on 
135 P R 1908, 2 which was perhaps the first 
ruling in which an attempt was made to 
lay down a general rule as to the circum- 
stances in which a female could challenge 
an alienation of property by another heir. 
But the rule was merely ‘postulated’ and in 
the particular case, the fact the plaintiff 
‘might’ succeed in the absence of all heirs 

1. Diyal Kaur v. Mehtab Kaur, (1921)8 AIR Lah 

168=74 I C 689. 

2. Maqsudulnissa v. Kaniz Zohra, (1908) 135 P R 

1908. 

3. Dalipa v. Dallu, (1921) 8 A I R Lah 176=95 

I O 413=4 L L J 336. 

4. Imam Din v. Khamandi, (1927) 14 A I R La h 

366=100 I C 1014. 

6. Fateh Alam v. Gulam Sarwar, (1933) 20 A IR 

Lah 187=141 I C 270=34 PLR 137. 
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was considered sufficient to give them locus 
standi to sue ( see p. 616 of the report). 
This ruling does not thus show that it was 
held that the plaintiff in such cases must 
necessarily be the next person entitled to 
succeed. Of course, a court may in its' 
discretion refuse to grant a declaration if 
the plaintiff’s chances of succession are re- 
mote; but that is a different matter. There 
are, on the other hand cases, where the 
nearer heir is, for some reason or other 
(e. g. minority etc.) unable to sue and a 
remoter heir is, in such cases allowed to sue 
\cf. para. 67 of RafctigarTs Customary Law). 

In 17 P W R 1916, 6 a Full Bench ruling 
(sic), it was held that no general rule as 

regards the circumstances in which a female 
can maintain a declaratory suit challenging 
an alienation by another female could be 
laid down. Unfortunately, the record of the) 
declaratory suit instituted by Mt. Sultan 
Bibi was burnt and there is nothing to show 
what view was taken by the Courts as re- 
gards the locus standi of Mt. Sultan Bibi to 
maintain the declaratory suit. The only 
evidence now available as regards the de- 
cree is a copy of the judgment of the Appel- 
late Court, which was rewritten by the 
District Judge, on such materials as he was 
able to obtain for the purpose after the 
destruction of the record. It has been urged 
that this copy of the judgment is not ad- 
missible at all, as the learned District Judge 
wrote the judgment on the basis of the 
materials supplied by the plaintiff’s counsel 
and his own recollection without issuing 
any notice to the opposite side. The point 
whether the reconstructed judgment can 
properly be treated and admitted as secon- 
dary evidence is not perhaps free from doubt, 
but, even taking the copy of the recon- 
structed judgment as it is, it throws no 
light on the point now under discussion as 
the judgment does not give the pleadings or 
the issues, but merely states that the plain- 
tiff’s suit was deoreed. It is also not known 
which of the collaterals of Mahammad 
Zaman were alive at the time. The point 
whether the plaintiff’s locus standi was chal- 
lenged in the suit instituted by Mt. Sultan 
Bibi and if so on what grounds she was 
held to have a locus standi to sue cannot 
therefore be ascertained. It is possible that 
Mt. Sultan Bibi may have been considered 
to be entitled to sue because Lai may have 
been issueless at the time and she may 

6. Mt. Partapi v. Hazara Singh, (1915) 2 A I R 

Lah 333=31 I C 794=33 P R 1916=17P WR 
, 1916. 
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have been considered a sufficiently proxi- 
mate heir and as such entitled to sue for a 
declaration. I am therefore not prepared to 
hold as a matter of law on the materials 
before me that Mt. Sultan Bibi must have 
been held to be entitled to succeed immedi- 
ately on the death of Mt. Fateh Bibi and 
treat the matter as res judicata. It seems 
however dear that Mt. Sultan Bibi must 
have been at least held to be a sufficiently 
proximate heir in order to maintain the 
dedaratory suit referred to above. It is 
obvious that she could not have any locus 
standi to maintain that suit except for the 
protection of her own interest in the pro- 
perty in dispute (c/. S. 42, Speoifio Relief 
Act) and she could have no such interest 
unless she was in the line of heirs. The 
question of the loous standi of Mt. Sultan 
Bibi must therefore have been either ad- 
mitted or decided in her favour. Even if 
the defendant to the previous suit did not 
raise any plea in this respect, the question 
must be held to have been decided against 
him by implication and the matter would 
be res judicata by virtue of Expln. IV to 
S. 11, Civil P. C. I accordingly hold that 
Mt. Sultan Bibi must have been found to 
be an heir in the previous suit and to that 
extent the matter is res judicata as between 
the parties. 

The next point for consideration is whe- 
ther the plaintiff can succeed independently 
of the decision in the previous declaratory 
fl uit. *?ke plaintiff is a son of Mt. Sultan 
Bibi, i. e., sister’s son of the last male 
holder Muhammad Zaman and what he has 
to prove is that he has a right to succeed 
to Muhammad Zaman's property in pre- 
ference to the defendant. The defendant is 


by the parties was of little value and was 
rightly rejected by the learned District 
Judge. The result is that no rule of custom 
on the point at issue has been proved by 
the evidence on the record. 

It was urged that according to general 
custom sisters do not succeed in the pre- 
sence of collaterals and that the plaintiff’s 
own case was that he could succeed only if 
Ditta’s line were excluded owing to Ditta 
being a murderer of Muhammad Zaman. 
As regards "general custom,” there is now 
ample authority in support of the proposi- 
tion that there is no such thing as "general 
custom” and the point at issue in each case 
must be decided in accordance with the cus- 
tom applicable to the parties — if any such 
custom is proved (cf. 17 Lah 10, 7 17 Lah 
101 and 17 Lah 296 9 at page 300). In the 
present instance, no such rule has been 
proved as stated above. In the circum- 
stances, the point in dispute must be decided 
according to personal law so far as that point 
is concerned (cf. S. 5, Punjab Laws Act ; 
and 110 P R 1906 10 and 10 Lah 86 11 ). 

The contention of the learned counsel 
for the respondents that the plaintiff's own 
case was that he could succeed only if 
Ditta’s line were excluded on account of 
Ditta being a murderer does not appear to 
be correct.^ In paras. 5 and 6 of the plaint 
it was claimed — without reference to the 
exclusion of Ditta’s line on account of his 
being a murderer — that according to law 
and custom the plaintiff was entitled to 
succeed. The issue framed on the point 
(issue 3) was also a general one viz., is the 
plaintiff next heir after the death of Mt. 
Fateh Bibi ? A note was added after issues 
that 


Mt. Karam Nishan, widow of Lai who was 
a collateral of Muhammad Zaman in the 
fourth degree (vide pedigree table given at 
the commencement of this judgment: p. 173.) 
The parties are admittedly governed by cus- 
tom generally, and the question for decision 
is whether any custom on the point at issue 
has been proved. It is not disputed that 
the property of Muhammad Zaman was 
non- ancestral. It was also admitted before 
me by the learned counsel for the parties 
that Question 27 in the Customary law of 
the district which relates to the right of 
succession of sisters and their sons must be 
taken to refer to ancestral property only. 
There is no specific rule given in the cus- 
tomary law as regards succession to non- 
anoestral property in the case of sisters 
and their sons. The oral evidence produced 


the question whether the plaintiff is the next heir 
even in the presence of the descendants of Ditta 
and whether Ditta, owing to his having murdered 
Muhammad Zaman excluded his descendents from 
inheriting the property of Muhammad Zaman are 
involved in Issue 3. Moreover, the question of 
occurrence of murder is also involved therein. 


It will thus appear that the question 
whether the plaintiff was entitled to suc- 
ceed in the presence of the descendants of 
Ditta was also in issue between the parties. 


7. Samon v. Shahu, (1935) 22 AIR Lah 93=161 
I 0 245=17 Lah 10=88 P L R 198. 

8. Keshar Singh v. Achhar Singh, (1936) 23 AIR 

Lah 68=161 10 692=17 Lah 101=38 P L R 
502, 


9. Kartar Singh v. Banto, (1986) 28 A I R Lah 
804=168 I O 879=17 Lah 296=88 PLR 800. 

10. Dayaram v. Sohel Singh, (1906) 110 P R 1906 

=31 PLR 1907=59 P W R 1907 (P B). 

11. Vaiahno Ditti v. Rameshri, (1928) 15 AIR PC 

294=113 I O 1=10 Lah 86=55 I A 407 (PC). 
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independently of the question of exclusion 
of Ditta’s line, owing to his being a mur- 
derer. The parties being Mahomedans, when 
no rule of custom is proved on a particular 
point, the Mahomedan law, must be applied 
as far as that point is concerned according 
to the Full Benoh deoision in 110 P R 
1906 10 (which has been approved by their 
Lordships of the Privy Council in 45 Cal 
450 12 ). It was admitted before me by the 
learned counsel for the respondents that 
according to Mahomedan law, plaintiff as 
a sister’s son, would rank as a preferential 
heir as compared with Mt. Karam Nishan, 
who is a widow of Lai, a fourth degree col- 
lateral. Plaintiff appears to fall under the 
category of “distant kindred” of the third 
class and the defendant, Karam Nishan, 
does not appear to have any preferential 
right over him according to Mahomedan law 
( cf . Mulla’s Muhammadan Law, Edn. 11, 
pages 65-66). 


On the above finding it seems unneces- 
sary to go into the question whether Ditta 
has been proved in this case to have mur- 
dered Muhammad Zaman and if so, whether 
that fact would be sufficient to exclude 
Ditta’s descendants from succession. How- 
ever I may deal with it very briefly. The 
fact that Ditta was convicted of the murder 
of Muhammad Zaman and sentenced to 
transportation is not disputed, but it is 
urged that the conviction is not relevant in 
this case and the fact that Ditta murdered 
Muhammad Zaman should have been inde- 
pendently proved. Reliance is placed on 
3 Lah 242. 13 On behalf of the appellant it 
is urged that the conviction is relevant and 
should be considered to be sufficient in the 
circumstances of the case to shift the burden 
of proof to the respondents, as the appellant 
could not be expected to prove the murder 
in this case independently after the lapse 
of some forty years. I am inclined to think 
there is force in this contention. Although 
the fact that Ditta was a murderer has to 
be proved in the present case. I do not see 
why the fact that Ditta was publicly tried 
and found guilty of murder should not be 
considered to be sufficient to shift the bur- 
den to the opposite side in this case. It is 
indeed difficult to see how the appellant 
could be expected to prove the murder 
independently after the lapse of so many 


1 2 Abdul Hussein Khan v. Bibi Sona Dero, (1917) 
4 A I R P C 181=43 I C 306=45 Cal 450=45 

I A 10=12 S L R 104 (P 0). 

13 Har Bhagwan v. Hukam Singh, (1922) 9 AIR 
Lah 243=68 I C 769=3 Lah 242. 


years and if such independent proof is held 
to be indispensable, the rule of public policy 
which excludes a murderer and his descen- 
dants from succession would be rendered 
nugatory at least in cases where the ques- 
tion arises a long time after the murder as 
in this case. 

The learned District Judge has held that 
Ditta and his descendants could not be 
excluded from inheritance in this case, as 
Ditta had not committed the murder with 
the objeot of getting the property of Muham- 
mad Zaman. The learned counsel for thel 
respondents however conceded that in order 
to attract the rule of public policy referred 
to above, it is not necessary that the murder 
should have been committed with the ob- 
ject of getting the murdered man’s property. 
He however contended that the rule of ex- 
clusion operates when there is any question 
of getting immediate benefit from the mur- 
der and that it will not apply where other 
estates intervene as, e.g. the widow’s estate 
held by Mt. Fateh Bibi, widow of Muham- 
mad Zaman in this case. The learned 
counsel for the respondent was however 
not able to cite any authority in point to 
support his contention and I see no good 
reason why the rule of exclusion should 
not be held to apply where a life-estate 
intervenes. According to the rule laid down 
by their Lordships of the Privy Council in 
AIR 1924 P C 209, 14 the rule would seem 
to apply to the murderer as well as his des- 
cendants. I am therefore of opinion that 
the defendant in this case is not entitled to 
inherit the property of Muhammad Zaman 
on this ground as well. On the above find- 
ings, I accept this appeal and restore the 
decree of the trial Court. In view of all the 
circumstances however I leave the parties 
to bear their costs throughout. 

Note . — It was stated before me in the 
course of arguments by Mr. Barkat Ali, 
counsel for the appellant, that Mt. Karam 
Nishan, defendant, had died before the case 
was argued, but he withdrew that state- 
ment after further inquiries and stated that 
she was still living. 

g.n ./r.k. Appeal accepted . 

14. Kenohava v. Girimallappa Channappa, (1924) 

11 A I R P C 209=82 I C 966=48 Bom 569= 

51 I A 363 (P 0). 
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Din Muhammad J. 

Ghulam Qadir — Defendant — 

Appellant;. 

v. 

Alaf Din , Plaintiff and others, 

Defendants — Respondents. 

Second Appeal No. 528 of 1939, Decided 
on 7th December 1939, from decree of Dist. 
Judge, Gurdaspur, D /- 28th January 1939. 

Custom (Punjab) — Widow — Alienation — 
Income derived from husband's estate ample — 
She cannot alienate husband's property even 
for discharge of her husband's debts. 

The income of the widow is an important factor 
to be considered in the determination of the ques- 
tion whether the alienation by her of her hus- 
band’s property is or is not for necessity. Where 
the income derived by her from her husband’s 
estate is ample she cannot alienate husband’s pro- 
perty even for the discharge of her husband’s debts: 
95 P R 1879; 128 PWR 1911; AIR 1915 Lah 166; 
AIR 1926 Lah 23 and AIR 1926 Lah 208, Rel.on. 

[P 177 0 2 ; P 178 C 1, 2] 

Malik Barkat Ali — for Appellant. 

Lala Mukand Lai Puri — 

for Respondent (Plaintiff). 

Judgment. — The suit out of which this 
appeal has arisen was instituted by Alaf 
Din, a reversioner of Ghulam Mohammad, 
the deceased husband of the two widows, 
Mt. Daulte and Mt. Sardaran. It was for a 
declaration that the two mortgages effected 
by the widows in favour of Ghulam Qadir, 
a brother-in-law of Mt. Sardaran, would 
not prejudice his reversionary rights. This 
suit was resisted on the ground that the 
alienations in dispute were for considera- 
tion and valid necessity. The trial Court 
Upheld the plea raised by the defendants 
and dismissed the suit. On appeal, the Dis- 
trict Judge agreed with the Court below 
that the debts were no doubt just antece- 
dent debts but taking into consideration the 
income that accrued to the widows from 
the property to which they had succeeded, 
he set aside the alienations on the ground 
that it was not necessary for the widows 
to have encumbered the property in their 
hands in the manner they had done to dis- 
charge the debts for which the alienations 
had been made. The mortgagee appeals. 

Counsel for the appellant contends that 
the widows were not bound to aooount for 
the income they realized from the property 
in their possession and that inasmuoh as 
the debts which were discharged by these 
alienations were just debts in the sense that 
they were either the arrears of land revenue 
or the sums raised by or decreed against 
1940 L/28 & 24 
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the husband, the mortgages could not be 
set aside. In support of his contention, he 
refers to several cases of this Court where 
it has been held that a widow governed by 
the Customary law is empowered to alie- 
nate her husband’s land to discharge his 
liabilities. He further argues that inasmuch 
as no question of the widow enjoying ample 
income had been raised in those cases, it 
should be held that that was not a point 
which merited consideration in the decision 
of such cases: see among others AIR 1926 
Lah 671 1 and AIR 1932 Lah 447. 3 Counsel 
for the respondent however urges that the 
income received by a widow from the pro- 
perty to which she has succeeded is one of 
the important factors to be determined in 
such cases and that as it has been proved 
from the statements of the defendants’ own 
witnesses that the widows in this case rea- 
lized ample income from the estate, they 
could not effect any alienation to the pre- 
judice of the reversioners. In support of his 
contention, he relies on 95 P R 1879, 3 128 
PWR 1911, 4 29 I C 780, 6 89 I C 960 8 
and 1 L C 474. 7 

The judgment reported in 95 P R 1879 3 is 
a leading judgment on the point at issue. It 
was a case relating to the Bukhari Sayyads 
of Jhang who were admittedly governed by 
the Customary law. Plowden J. discussed 
this matter at great length and came to the 
conclusion that if the income derived from 
the estate was ample, a widow could not 
alienate her husband’s property even for 
the discharge of her husband’s debts. At 
p. 255 the learned Judge observed : 

To return to the test of a valid disposition, it is 
by no means sufficient in all cases to look merely 
at the purpose for which the debt is incurred or 
even the object to which it was applied. The cir- 
cumstances under which the widow had recourse 
to borrowing must also be regarded in order to 
see whether they justified such a proceeding on 
her part. 

One of the authorities relied upon by the 
learned Judge was 19 W R 79, 8 where for 
two small debts of the husba nd outstanding 

1. Fattu v. Nur Mohammad, (1926) 13 AIR Lah 

671=96 I 0 1035. 

2. Phuman v. Surjan Singh, (1932) 19 AIR Lah 

447=138 I O 143=33 P L R 568. 

8. Shahabal v. Ram Das, (1879) 95 P R 1879. 

4. Arjan Singh v. Indar 8ingh, (1911) 128 P W R 

1911=12 I C 429=233 P L R 1911. 

5. Indar v. Motiram, (1915) 2 A I R Lah 166 = 

29 I O 780=112 P L R 1915. 

6. Parsram v. Tehu, (1926) 13 A I R Lah 23=89 

I O 960. 

7. Rur Singh v. Nazar Singh, (1926) 13 AIR Lah 

208=91 I O 479=26 P L R 15=1 L 0 474. 

8. Lalla Byjnath Pershad v. Bissen Beharee Sahay, 

(1878) 19 W R 79. 
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at the time -when the estate devolved upon 
the widow and to provide for the expenses 
of her daughters’ marriages and for the 
Government revenue, she had encumbered 
the estate and the alienation was set aside 
on the ground that the income was ample. 
At p. 257, the learned Judge gave the fol- 
lowing reasons for the proposition laid down 
by him : 

According to the argument addressed to us at 
the hearing of the appeal, it is sufficient to show 
that the debts incurred by the widow were incurred 
for purposes for which they might by possibility be 
legitimately incurred, without regard to the ques- 
tion whether there was a necessity for borrowing. 
If this were true, the destruction of the reversionary 
interest would only be a question of time, if the 
widow was disposed to destroy it. 8he might, take 
the whole income of the estate, and expend it for 
her own enjoyment; and for every purpose con- 
nected with the management of the estate for cul- 
tivation and for payment of the Government 
revenue, she might borrow the requisite funds, 
and let the debt grow and interest accumulate 
upon it, until the creditor chose to bring the estate 
to sale in satisfaction of his claim, whether in her 
hands or those of the reversioners. This doctrine 
bears its own refutation with it: for this is nothing 
else but to say that the widow can be permitted to 
waste indirectly the estate which it is her duty to 
protect and preserve from being wasted by her own 
acts or omissions. The unquestionable rights of 
reversionary heirs would be placed in the utmost 
jeopardy, if it was once admitted that the estate 
was liable for every debt incurred by the widow in 
connexion with its proper management, notwith- 
standing that there was no real necessity for resort- 
ing to the expedient of borrowing. 

In 128 PWB 1911, 4 Kensington J. took 
into consideration the matter of the income 
realized from the estate. In 29 I C 780, 6 
Shadi Lai J. observed : 

The law enunciated in para. 65, Expln. (1) of 
Rattigan’s Digest of Customary Law goes to show 
that the income of the widow is an important 
factor to be considered in the determination of the 
question whether the alienation is or is not for 
necessity. 

In 89 I C 960, 6 Campbell J. remarked: 

It has been pointed out on more than one occa- 
sion by this Court that only in the case of an 
alienation by a woman is the alienee required to 
show that the alienor’s income was insufficient to 
provide the money required for the purpose for 
which the sale was made. 

In 1 L C 474, 7 Harrison J. took into 
consideration the income that the widow 
had realized from the estate and on the 
evidence led in the case came to the con- 
clusion that she had not sufficient necessity 
to create the charge. These authorities evi- 
dently support the respondent and I am in 
respectful agreement with the principle 
enunciated therein. Counsel for the appel- 
lant concedes this principle so far as the 
personal debt of the widow is concerned 
but urges that this consideration does not 


apply if the widow effects any alienations 
to discharge the liabilities of her deceased 
husband. I, however, am disposed to think 
that there is no distinction at all between 
these two matters. A widow cannot, as 
remarked by Plowden J., be allowed to 
squander the income of the property which 
she holds for a limited purpose in any way 
she likes and encumber the estate for meet- 
ing the husband’s liabilities to the prejudice 
of the reversionary heirs who are eventually 
to succeed to the property held by her. 

On the question whether the widows in 
this case had ample income, I am inclined; 
to agree with the District Judge. He has 
mainly relied on the statements of the de- 
fendants’ own witnesses and in the face of 
those statements, it cannot be urged that 
the finding arrived at by the District Judge 
is open to any objection whatever. I accord- 
ingly maintain the decree of the District 
Judge and dismiss this appeal. In the cir- 
cumstances of the case there will be no 
order as to coats before me. Leave to ap- 
peal granted. 

D.s./R.K. Appeal dismissed . 
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Din Muhammad J. 

Ismail — J udgment-dehtor — Appellant. 

v. 

Anjuman Imdad Qarza — Decree-holder 

— Respondent. 

Exn. Second Appeal No. 879 of 1939, De- 
cided on 28th November 1939, from order 
of Dist, Judge, Lahore, D /- 17th March. 
1939. 

(«) Civil P. C. (1908), S. 48 (2) (a)— Fraudu- 
lent transfer amounts to fraud. 

A fraudulent transfer amounts to fraud within, 
the meaning of S. 48 (2) (a) : A I R 1925 Nag 82; 

4 Mad 292 and. AIR 1935 Mad 8, Bel. on. 

[P 179 o iy 

# (b) Civil P. C. (1908), O. 21, R. 11 (2) — 
Omission to mention ground of extension of 
period of limitation is not fatal. 

Omission to mention the ground of extension of 
the period of limitation in the application for 
execution cannot be treated as fatal. [P 179 C 1} 

Basanfc Krishan Khanna — for Appellant . 

Amar Nath Chopra — for Respondent . 

Judgment. — The only question that 
arises for determination in this appeal is 
whether the application for execution sub- 
mitted by the decree- holder more than 12 
years after the date of the decree could be 
proceeded with. The executing Court dis- 
missed it as time-barred merely on the 
ground that it had been presented more 
than 12 years after the decree. The Dis- 
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trict Judge however reversed the order of 
the Court below relyiny on cl. (a) of sub-s. 
(2) of S. 48, .Civil P. 0., which empowers 
the Court to proceed with the execution of 
a decree upon an application presented after 
the expiration of 12 years where it is found 
that the judgment- debtor has by fraud pre- 
vented the execution of the decree at any 
time within 12 years immediately before 
the date of the application. The decree- 
holder urges that the judgment. debtor had 
effected a fraudulent alienation in favour of 
his wife in 1931 and there is ample autho- 
rity in support of the proposition that a 
fraudulent transfer amounts to fraud within 
the meaning of this rule : see A I R 1925 
Nag 82 1 and 4 Mad 292, 3 which has sub- 
sequently been followed in several rul- 
ings of the same Court including 58 Mad 
311. 8 

All that the counsel for the appellant 
contends is that this point was not specifi- 
cally raised in the Courts below nor was 
the ground of extension of the period of 
limitation mentioned in the application for 
execution. It is true that this ground was 
not stated in the application, but there is 
no column provided for it under O. 21, 
R. 11 (2), Civil P. C. It is only under O. 7, 
R. 6, Civil P. C., that the ground of exemp- 
tion from the law of limitation should be 
expressly urged but no corresponding pro- 
vision is made in the case of applications 
for execution. This omission therefore can- 
not be treated as fatal. Further, in the 
■written statement put in by the decree- 
holder fraud was referred to though the 
fraudulent alienation was not expressly 
mentioned. Counsel for the appellant con- 
tends that there is no material on the 
record showing that any fraudulent aliena- 
tion had been made by the judgment-debtor, 
but my attention has been drawn to a 
judgment of the Senior Subordinate Judge, 
Lahore, in which he had definitely come to 
the conclusion that the judgment-debtor 
had effected an alienation in favour of his 
wife and that that alienation was intended 
to defeat and delay his creditors including 
the present decree-holder who was a party 
to the suit. This being so, it will serve no 
useful purpose to prolong the case to enable 
the decree- holder to produce a certified 
copy of tha t judgment before me or to 

1. KhairaUa v. Dhanrup Mai, (1925) 12 A I R 

Nag 82=80 I 0 905=22 N L R 67. 

2. Visalatchi v. Sivasankara, (1882) 4 Mad 292. 

8. Ramanathan Ohettiar v. Mahalingam Chetti, 

(1985) 22 A I R Mad 8=154 I 0 688=58 Mad 

811=67 MLJ 751, 


remand the case for letting in the additional 
evidence under O. 41, R. 28, Civil P. C. 
I accordingly dismiss this appeal with costs. 

d.s./r.k. Appeal dismissed . 
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Abdul Rashid J. 

Chand Narain and another — 

Plaintiffs — Appellants, 

v. 

Ghasi Ram — Defendant — 

Respondent. 

Second Appeal No. 806 of 1939, Decided 
on 4th January 1940, from decree of Senior 
Sub-Judge, Delhi, D/- 27th March 1939. 

Civil P. C. (1908), O. 20, R. 13-Main pur- 
pose of suit to determine as to who is rightful 
heir of deceased — Such suit is not administra- 
tion suit. 

Where a suit is one between rival claimants to 
the estate of the deceased each one claiming to bo 
her sole heir, such a suit is not a suit for an ac- 
count of any property and for its due administra- 
tion under the decree of the Court. Hence, an 
administration suit cannot be filed by one of the 
heirs to obtain possession of the property wrong- 
fully withheld by another person claiming to be 
the heir: AIR 1935 Cal 39, Bel. on; 10 Cal 713; 
AIR 1917 L B 3; AIR 1921 Bom 424 ; A I R 
1928 Mad 760 and 29 Cal 260, Dxsting. 

fP 180 0 1] 

Shamair Chand and Parkash Chand 

for Appellants . 

Jaggan Nath Aggarwal, Ram Kishore 
and Madan Lai — for Respondent. 

Judgment.— Order 20, R. 13, Civil P. C., 
makes it clear that administration suits are 
intended to be filed for the purposes of 
taking an account of any property and for 
its due administration under the decree of 
the Court. I have read the plaint in the 
present case. If surplusage be excluded it 
seems obvious that the real dispute between 
the parties is as to whether Chand Narain 
and Radhe Mohan are the heirs of Mt. 
Shamo or whether Ghasi Ram is the right- 
ful heir. Chand Narain and Radhe Mohan 
are the sons of the brother of Mt. Shamo’s 
husband. Ghasi Ram on the other hand is 
the first cousin of Mt. Shamo. The pro- 
perty in dispute has come to Mt. Shamo 
from her father Hardeo. In para. 13 of the 
plaint it is said that the plaintiffs are the 
only persons at present entitled to the 
whole of the estate of Mt. Shamo remaining 
after the payment of the debts of the de- 
ceased, if any. In para. 14 it is alleged 
that; Ghasi Ram claims to be entitled to 
the estate left by the deceased, but in law 
he has no right to the estate. Para. 15 
asserts that Mt. Shamo was a Brahmin by 
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caste and was governed by the Mitakshara 
Hindu law and that the plaintiffs are the 
only persons entitled at present to the 
possession of the estate left by Mt. Shamo. 
The present suit is one between rival 
claimants to the estate of Mt. Shamo; each 
one claimed to be her sole heir. Such a suit 
is not a suit for an account of any pro- 
perty and for its due administration under 
the decree of the Court. 

The learned counsel for the appellants 
quoted a large number of authorities such 
as 10 Cal 713, 1 41 I C 579, 2 45 Bom 75, 3 
AIR 1923 Mad 760* and 29 Cal 260. 5 In 
my opinion, none of these authorities lays 
down that when the main purpose of the 
suit is to determine as to who is the right- 
ful heir of a deceased person, an adminis- 
tration suit can be filed by one of the heir3 
to obtain possession of the property wrong- 
fully withheld by another person claiming 
to be the heir. Reference may be made in 
this connexion to 61 Cal 711.° After exa- 
mining the pleadings in the reported case, 
the Judges came to the conclusion that the 
suit against the defendant was really One 
for wrongful withholding of possession of 
immovable and moveable properties and 
such a suit cannot be said to be in the 
nature of an administration suit at all. In 
the plaint it is stated that Ghasi Ram has 
wrongfully taken possession of the move- 
able property left by Mt. Shamo. It is fur- 
ther stated that the immovable property is 
either in the custody of the Court or is in 
the possession of the tenants. I express no 
opinion as to whether it is possible for the 
plaintiffs to bring a declaratory suit or 
whether it is obligatory on them to bring 
a suit for possession. The present suit is 
liable to dismissal solely on the ground that 
it is a suit against a defendant for wrong- 
fully withholding moveable property and 
for wrongfully denying a claim to the im- 
movable property left by Mt. Shamo. For 
the reasons given above I dismiss this 
appeal. Having regard to all the circum- 

1. Oriental Bank Corporation v. Gobindoll Seal, 

(1834) 10 Cal 713. 

2. Ma Shwe Thet v. Ma Hla Shin, (1917) 4 A I R 

L B 3=41 I C 679. 

3. Esufalli Alibhai v. Abdealli Gulam Hussein, 

(1921) 8 A I R Bom 424=59 I 0 396=46 Bom 

76=22 Bom L R 1117. 

4. Amir Bi v. Abdul Rahim, (1928) 16 A I R Mad 

760=110 I C 276=65 MLJ 266. 

6. Rojomoyee Dassee v. Troylukho Mohiney 

Dassee, (1902) 29 Cal 260=6 C W N 267. 

6. Shiv Prasad Singh v. Prayag Kumari Debee, 

(1935) 22 A I R Cal 39=164 I O 479=61 Cal 

711. 


stances I order that the parties will bear 
their own costs throughout. 

D.s./R.K. Appeal dismissed . 
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Addison J. 

Jubilee Chamber of Commerce Ltd., 
Rawalpindi through Lala Baij Nath 
Malhotra, Manager — Defendant 

— Petitioner, 
v. 

Lala Amrit Shah, Plainti ff, and others, 

Defendants — Respondents. 

Civil Revn. No. 572 of 1939, Decided on 
4th November 1939, from order of Sub- 
Judge, First Class, Rawalpindi, D /- 7th 
June 1939. 

(a) Arbitration — Written contract — Terms 
must be accepted by both parties either in 
writing or orally. 

A written contract means a contract, the torms 
of which are expressed in writing. The terms of 
this contract must be accepted by both the parties 
either in writing or orally. [P 181 O 1] 

(b) Arbitration — Legality — Company — Term 
of business providing that disputes should be 
referred to arbitration of certain number of 
directors held legal. 

One of the terms of business of a company was 
the clause for submission of disputss to the arbi- 
tration of certain number of directors : 

Held that the fact that the arbitrators had to 
be chosen from the directors was perfectly legal. 

[P 181 C 2] 

Shamair Chand — for Petitioner. 

Achhru Ram — 

for Respondent ( Plaintiff). 

Order. — Amrit; Shah instituted the 
present suit against the Jubilee Chamber of 
Commerce Ltd., Rawalpindi, for Rs. 6000 
on 12th October 1938. The defendant com- 
pany is a registered corporation carrying on 
business as commission agents at Rawal- 
pindi in accordance with certain rules and 
terms of business. The plaintiff alleged that 
he entered personally into eighteen con- 
tracts with the defendant company who 
failed to deliver goods of the proper quality 
and at the proper time and thereby com- 
mitted a breach of the contracts. The plain- 
tiff also purchased the claims of defendants 
2 to 4, Harnam Singh, Gurdit Singh and 
Amrik Singh against the same company, 
their claims being of similar nature to his 
own. He thereupon sued for Rupees 4950 
advances made by the plaintiff and defen- 
dants 2 to 4, together with damages 
amounting to Rs. 948 and interest amount- 
ing to Rs. 277, total Rs. 6175, but the sum 
of Rs. 175 was relinquished. Before the 
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suit was instituted the defendant company 
had already given notice to the plaintiff to 
refer the disputes to arbitration under cl. 17 
of their rules and terms of business. At the 
very first hearing the defendant company 
applied under S. 19, Arbitration Act, for 
stay of the proceedings in the Court. The 
plaintiff opposed the application to stay on 
the ground that there was no submission by 
him to refer the disputes to arbitration. 
He further opposed the application on the 
ground that the directors of the company 
who had to be the arbitrators under this 
submission clause had personal and private 
interest in the subject-matter of the suit 
and therefore were not fit persons to act as 
arbitrators. The Court directed itself cor- 
rectly as to law when it stated as follows: 

A written contract therefore means a contract, 
the terms cf which are expressed in writing. The 
terms of this contract must be accepted by both 
the parties, either in writing or orally. 

Gurdit Singh, one of the defendants 
whose claim was purchased by the plaintiff 
actually signed the terms of business and 
there is no dispute as to this. Normally 
therefore the suit should be stayed so far as 
his claim is concerned. The trial Judge 
found that as regards the plaintiff and the 
other two defendants they have not sub- 
mitted to the arbitration clause in writing 
or orally accepted it. It is correct that the 
submission by them \^as not in writing. It 
is however contended before me that they 
accepted the terms clearly and unequi- 
vocally and this is the principal point to be 
decided. 

• The trial Court further found that two 
of the directors had some personal interest 
in the litigation (apart from the fact that 
they were directors of the defendant com- 
pany) as those two were partners in one or 
other of two firms which purchased the 
wheat at a public auction at the instance of 
the defendant company. He added that 
this was not of much importance in the 
present case and he declined to stay the 
suit with respect to any of the four claims 
including that of Gurdit Singh. In coming 
to its decision as regards the plaintiff not 
having orally accepted the submission 
clause the Court appears to have not re- 
ferred to unequivocal evidence which estab- 
lishes that the plaintiff did submit to this 
clause. Ex. D/15 dated 28th November 
1937, a letter written by the plaintiff, is 
referred to by the Court. In this letter the 
plaintiff asked the defendant company to 
send him the form under which they did 
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business (sharait ka form). The trial Court 
however did not refer to Ex. D/9 dated 
18th February 1938, or D/14 dated 24th 
February 1938, which are also letters writ- 
ten by the plaintiff. In the first of these 
the plaintiff writes: "I have received your 
letter and rules and terms of business 
(sharait ka form)”. He then went on to add 
that “after reading the sharait ka form, etc. 
etc.” It is thus clear that he got the form 
and read it. Again, in Ex. D/14 when 
writing to the defendant company ho stated 
that in explaining something to another 
person he had the sharait ka form read 
over to him by one or two literate persons. 
Nothing can be clearer than these admis- 
sions and there is no question but that the 
plaintiff accepted unequivocally the terms 
of business under which the defendant com- 
pany alone was prepared to deal with him. 
One of these terms was the clause for sub- 
mission of disputes to the arbitration of two 
of the directors. It is therefore plain that 
it must be held that the Court has acted in 
this respect with material irregularity in 
the exorcise of its jurisdiction. 

As regards the second point that two of 
the directors are personally interested as 
they are partners in one or other of two 
firms which purchassd the wheat forming 
the subject-matter of dispute at some of 
the public auctions held by the defendant 
company, there is already a decision by 
Monroe J. who held that that did not mat- 
ter as there were other directors who could 
be chosen. The learned counsel appearing 
for the defendant company before me stated 
that his company would not object to those 
two directors being excluded. The fact that 
the arbitrators had to be chosen from the 
directors is of course perfectly legal. I 
therefore decide this point also against the 
plaintiff. As the onus is always on the 
plaintiff to show why he should not be 
bound by an agreement to refer and as he 
has failed to discharge that onus in this 
case I have no option but to accept this 
petition, set aside the order of the trial 
Judge refusing to- stay the suit and order 
the suit to be -stayed. The petitioner will 
have his costs in this Court from the plain- 
tiff. I might add that in sections (2) and (12) 
of the plaint, the rules and terms of business 
of the defendant, that is the sharait ka form, 
are mentioned and relied upon. They were 
only repudiated when the defendant com- 
pany applied for stay of the suit. 

D.S./R.K. Petition accepted* 
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Din Muhammad J. 

Puran Mal — Plaintiff — Petitioner. 

v. 

Parmeshri Das — Defendant — Respdt. 

Civil Revn. No. 916 of 1939, Decided on 
10th January 1940, from order of Addl. 
Sub-Judge, Fourth Clasg, Rohtak, D/- 24th 
July 1939. 

(a) Civil P. C. (1908), S. 152 — Method of 
assessment of costs wrong — Decree cannot be 
amended. 

The award of costs to which the party successful 
may be entitled is not either an arthimetical mis- 
take or an accidental slip or omission. Hence, 
even if the method of assessment of costs is wrong, 
a decree cannot be amended under S. 152 : A I R 
1936 Pesh 196, Disapproved ; AIR 1929 Lah 400 
and AIR 1929 Lah 664, Disting. [P 182 C 1, 2) 

(b) Coats— Witnesses summoned by Court but 
not examined in Court— Diet money when can 
be charged stated. 

It cannot be laid down as a universal rule that 
no diet money can be charged for the witnesses 
who were not examined in Court, even though they 
had been summoned under the orders of the Court. 
Where the party had actually paid diet money to 
the witnesses on two occasions at least when the 
Court could not examine them, there is no justifi- 
cation in disallowing costs incurred in that man- 
ner, especially when the summoning of those 
witnesses had been necessitated by the false plea 
raised by the other party : A I R 1936 Lah 681, 
Expl. [P 182 C 2] 

(c) Civil P. C. (1908), S. 152 — Costs wrongly 
awarded — Laches of party disentitles him to 
amendment of decree. 

Even if costs were wrongly awarded, the laches 
Qf the party disentitles him to the amendment of 
the decree under S. 152 at such a late stage as 
revision to High Court : 37 P L R 623, Rel. on. 

[P 182 C 2] 

Qabul Chand Mital — for Petitioner . 

Parkash Chand Jain — for Respondent. 

Order. — This petition mu9t succeed. 
In the first place, the Court below had no 
jurisdiction to entertain the respondent’s 
application on the merits in the absence of 
the applicant. Secondly, the Court could 
not amend the decree in the manner it has 
done. The application oh which the order 
for amendment was made was put in under 
S. 152, Civil P. G. ; but, in my view, it 
could not lie under that Section. S. 152 
deals only with clerical or arithmetical mis- 
takes or accidental slips or omissions, but 
the matter before the Court did not fall 
under any of these categories. Counsel for 
the respondent contends that if the method 
of assessment of costs is wrong, a decree 
can be amended under S. 152, Civil P. C. f 
and relies in this connexion on A I R 1936 
Pesh 196; 1 but, with all respect, I consider 

1. Jagdish Lall v. Becy. of State, (1936) 23 A I R 
Pesh 196=165 I C 904. 


that that judgment is wrong. The learned 
Additional Judicial Commissioner relied on 
AIR 1929 Lah 400 2 and A I R 1929 
Lah 664 3 in support of his decision, but 
those judgments proceeded on entirely 
different grounds. However the language of 
S. 152 be strained, it cannot be held that 
the award of costs to which the party suc- 
cessful may be entitled is either an arith- 
metical mistake or an accidental slip or 
omission. This leaves us with the word 
“clerical” alone, but even that word is 
inapplicable to what had originally been 
done by the Court of first instance. The 
ordinary meaning of the word “clerical” as 
given in the Oxford Dictionary is “in writ- 
ing out” and even counsel for the respon- 
dent had to admit that this mistake did not 
occur in writing out the decree. 

On the merits, counsel for the respondent 
relies on 1936 P L R 219 4 and contends 
that no diet money could be charged for 
the witnesses who were not examined in 
Court, even though they had been sum- 
moned under the orders of the Court. It is 
no doubt stated in the judgment relied on 
that diet money should not be allowed in 
respect of those witnesses who were not 
produced in Court, but no universal rule 
can be based on this dictum. On the facts 
of the case before the learned Judge, the 
decision might have been correct, but it 
cannot apply in every case. In the case 
before me, the petitioner had actually paid 
diet money to the witnesses on two occa- 
sions at least when the Court could not 
examine them and I do not find any justi- 
fication in disallowing costs incurred in 
that manner, especially when the summon- 
ing of those witnesses had been necessitated 
by the false plea raised by the respondent 
that he had not executed the balance in suit. 
Counsel for the petitioner relies on 1935 
P L R 623 5 and urges that in any circum- 
stances even if costs were wrongly awarded, 
the laches of the respondent disentitled 
him to the amendment of the decree under 
S. 152, Civil P. C., at such a late stage and 
I agree with him. I accordingly allow this 
petition and set aside the order of the 
Court below reducing the amount of costs 
to Rs. 44-12-0, in other words, the defen- 

2. Ganesh Das v. Kaki Bai, (1929) 16 A I R Lah 

400. 

3. Bala Ram v. Gobardhan Das, (1929) 16 A I R 

Lah 664=115 I 0 542=30 PLR 363. 

4. Kherati Lai v. Janki Parshad, (1936) 23 A IB 

Lah 681=164 I 0 689=(1936) 38PLB 219. 

5. Mohammad Mahmud Khan v. Monshi Bam, 

(1935) 37 PLR 623. 
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danfc will be liable to pay Rs. 71-12-0 as 
costs. There will be no order as to costs of 
this petition. 

D.S./r.K. Petition allowed. 
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Bhide J. 

Mangal Singh and another — Defendant 

— Appellants, 
v. 

Ilam Din and another , Plaintiffs and 
others , Defendants — Respondents. 

Second Appeal No. 792 of 1939, Decided 
on 21st November 1939, from deoree of 
Dist. Judge, Sialkot, D/- 25th February 
1939. 

Punjab Tenancy Act (16 of 1887), S. 50A — 
Notice under S. 45 by subsequent mortgagee 
to prior mortgagee — Prior mortgagee*s suit in 
Revenue Court to contest notice of ejectment 
dismissed — Suit in Civil Court for possession is 
barred. 

A subsequent mortgagee served notice of eject- 
ment to the prior mortgagee through the revenue 
authorities under S. 45. The prior mortgagee sued 
in the Revenue Court to contest the notice of eject- 
ment but the suit was dismissed. Thereafter he 
instituted suit in Civil Court for possession of the 
land : 

Held that Civil Court had no jurisdiction to 
entertain suit owing to the provisions of S. 50A : 
3 P R 1895 and AIR 1935 Lah 719, Rel. on; AIR 
1936 Lah 710, Expl. and Not foil . [P 183 0 2] 

Nand Lai Salooja — for Appellants. 

Mahbub Elahi — for Respondents. 

Judgment. — The plaintiffs sued in this 
case for possession of 5 kanals, 6 marlas of 
land included in khata No. 32/88. The 
plaintiffs’ allegation was that the land had 
been mortgaged in favour of their father 
Hasan Mohammad by one Bhagat Singh 
and certain other cosharers. Subsequently, 
Bhagat Singh is said to have mortgaged 
the land in favour of Rai Sahib Chaudhri 
Sohna Mai who transferred the mortgagee 
rights to the defendants. In the course of 
partition proceediDgs, the possession of the 
land was obtained by the defendants who 
got notice of ejectment issued to the plain- 
tiffs through the revenue authorities under 
S. 45, Punjab Tenancy Act. The plaintiffs 
sued in the Revenue Court to contest the 
notice of ejectment but the suit was dis- 
missed as barred by time. Thereafter they 
instituted the present suit for possession of 
the land. The suit was resisted by the 
defendants inter alia on the ground that 
Civil Courts have no jurisdiction to enter- 
tain the suit owing to the provisions of 
S. 50- A, Punjab Tenancy Act. The Courts 


below have held that the suit is entertain- 
able by Civil Courts and have decreed the 
plaintiffs’ claim. From this decision the pre- 
sent appeal has been preferred. The main 
point argued on behalf of the defendants- 
appellants was that the Courts below have 
erred in holding that the suit was enter- 
tainable by Civil Courts. S. 50 A, Punjab 
Tenancy Act, runs as follows : 

No person whose ejectment has been ordered by 
a Revenue Court under S. 45, sub-s. (6) or whose 
suit has been dismissed under 8. 60, may insti- 
tute a suit in a Civil Court to contest his liability 
to ejectment, or to recover possession oroccupanoy 
rights or to recover compensation. 

It is admitted that notice of ejectment 
was issued to the plaintiffs under S. 45, 
Punjab Tenancy Act, and their suit to con- 
test the notice of ejeotment was also un- 
successful. The plaintiffs’ case thus comes 
prima facie under the provisions of the 
above-mentioned Section. The learned coun- 
sel for the plaintiffs however contended that 
S. 50A should be read with S. 50 and the 
words "no person’’ as used in S. 50A should 
be taken to mean "no tenant.” It was con- 
tended that notice under S. 45 could only 
be issued to a tenant as defined in S. 4, 
Punjab Tenancy Act. This contention has 
however no force in view of the decision in 
3 P R 1895 1 which was followed in 16 Lah 
1086. 2 The latter ruling has apparently 
been approved by a Division Bench of this 
Court. The learned counsel for the plain- 
tiffs cited AIR 1936 Lah 710, 3 but in this 
ruling the provisions of S. 50A, Punjab 
Tenancy Act, and the ruling reported in 
16 Lah 1086 2 do not appear to have been 
considered. In view of the interpretations 
placed on S. 50A, Punjab Tenancy Act, in 
16 Lah 1086, 2 the contention of the learned 
counsel for the appellants that the suit was 
not cognizable by a Civil Court appears to 
me to be correct. 

I accordingly accept this appeal and dis- 
miss the plaintiffs’ suit but in view of all 
the circumstances I leave the parties to 
bear their costs throughout. 

D.S./R.K. Appeal accepted. 


1. Thakar Gir v. Bisakhi, (1895) 8 P R 1895. 

2. Mehar Khan v. Ata Mohammad, (1985) 22 

AIR Lah 719=156 I G 592=16 Lah 1086= 
37 P L R 507. 

8. Mehr Singh v. Sohan Singh, (1936) 28 A I R 
Lah 710=165 I 0 521=38 P L R 915. 
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Din Muhammad J. 

J ugal Ki shore — Plaintiff — Appellant. 

v. 

Mt. Shanti Bai and others, Defendants 
and others. Plaintiffs — Respondents. 

Second Appeal No. 1000 of 1939, Decid- 
ed on 8th January 1940, from decree of 
Additional District Judge, Lyallpur at 
Jhang, D /- 27th April 1939. 

_ Custom (Punjab) — Jhang District — Unmar- 
ried daughters are entitled to succeed as heirs 
until their marriage — Suit for declaration that 
they are not entitled to estate of their father 
and that plaintiffs are entitled to it as owners 
is not maintainable. 

According to the Customary law of the Jhang 
District, unmarried daughters until their marriage 
are entitled to succeed as heirs. Thus, they are en- 
titled to inherit the property and to remain in 
possession so long as they are unmarried and 
nobody can oust them from the present possession 
of the property. lienee, a suit for a declaration 
that the daughters are not entitled to the estate 
of their deceased father and that they had only 
rights of residence and maintenance until death 
or marriage, and for an injunction restraining the 
daughters from doing any such act as would prove 
injurious to the plaintiffs’ interest is not main- 
tainable : 27 Mad 591 ; 36 Mad 62 ; AIR 1915 
All 104, ; A I R 1920 Lah 340 and AIR 1938 
P C 73, Disting.; AIR 1916 PC 117 ; AIR 
1923 Lah 403 and AIR 1928 Lah 831 , Rel. on. 

[P 185 C 1] 

Shamair Chand — for Appellant. 

Jugal Eishore in person. 

Mehr Chand Mahajan — f or Despondent s. 

Judgment. — The suit out of which this 
appeal has arisen was instituted by Tikaya 
Ram and Jugal Eishore against Mt. Shanti 
Bai and Mt. Chhankandi Bai alias Ehalindi, 
daughters of M. Heta Ram for a declara- 
tion that the defendants were not entitled 
to the estate of Heta Ram, their deceased 
father, and that they had only rights of 
residence and maintenance until death or 
marriage. They further asked for a per- 
manent injunction restraining the defen- • 
dants from taking possession of the estate. 
Their suit was dismissed by both the trial 
Court and the lower Appellate Court. On 
an appeal to this Court, Jai Lai J. held in 
agreement with the Courts below that the 
reliefs claimed by the plaintiffs could not be 
legally granted to them but allowed them to 
amend the plaint. They consequently put 
in an amended plaint in which they sought 
a declaration of their own title as owners 
and heirs of the property left by Heta Ram 
and further asked for an injunction restrain- 
ing the defendants from doing any such 
aot as would prove injurious to the plain- 


tiffs’ interest. They also prayed for the 
appointment of a receiver of the property 
left by Heta Ram. This suit has again been 
dismissed by both the Courts below on a 
preliminary ground that no such suit is 
maintainable. 

Counsel for the appellant urges that the 
decision of both the Courts below is wrong 
and relies in this connexion on 27 Mad 
591, 1 36 Mad 62, 2 1 Lah 92, 3 37 All 185* 
and 19 Lah 63. 5 These judgments, how- 
ever, are not in point. In 27 Mad 591, 1 all 
that was decided was that a declaratory 
suit was maintainable when the possession 
of the property was neither with the defen- 
dant nor with the plaintiff. In 36 Mad 62, 2 
a Division Bench of the Madras High Court 
decided that before a suit could be held 
not maintainable under the proviso to 
S. 42, it must be shown that the defendant 
was in possession and that as against him 
the plaintiff could have obtained an order 
for delivery of possession. In 1 Lah 92, 3 
part of the property in suit was in posses- 
sion of the Court and part of it was occu- 
pied by tenants who had not attorned to 
either party and it was held that the suit 
for a declaration without consequential re- 
lief was maintainable. In 37 All 185* on 
the death of a mahant, a dispute having 
arisen as to the right of succession to the 
math, the Court of Wards took possession 
of the math and declined to hand it over 
until someone could establish his right to 
the mahantsbip. It was held that, in the cir- 
cumstances, a suit for a declaration lay. 
In 19 Lah 63, 6 their Lordships of the Privy 
Council laid down that where a defendant 
is not in possession and no further relief is 
available against him, a suit for a declara- 
tion of title to property without a claim to 
possession lies. 

It would be obvious that all these cases 
proceeded on their own facts. The bar 
pleaded in this case is based on different 
considerations. Here , it is contended that 

1. Veda Nayaga Mudaliar v. Vedammal, ( 1904 > 

27 Mad 591. 

2. Malaya Pillai v. Perumal Pillai, (1913) 36 

Mad 62=12 I C 170=21 MLJ 1022=(1912) 

1 M W N 161. 

3. Kaluram v. Piari Lai, (1920) 7 A I R Lah 340 

=55 I C 953=1 Lah 92=92 P L R 1920. 

4. Jagar Nath Gir v. Tirguna Nand, (1915) 2 

A I R All 104=28 I C 139 = 37 All 185 = 13 
A L J 252. 

5. Sundar Singh Mallah Singh Sanatan Dharam 

High School Trust Induara v. Managing Com- 
mittee 8undar Singh Mallah Singh Rajput 
High School Induara, (1938) 25 AIRPC 73 
=172 I C 993=1 L R (1938) 19 Lah 63 = 65 
I A 106=32 S L R 350 (P C). 
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the plaintiffs have no existing right to the 
property in dispute and consequently their 
suit is not maintainable. Beference in this 
connexion may be made to 39 Mad 634, 6 
where their Lordships of the Privy Coun- 
cil held that a reversionary heir under the 
Hindu law could not maintain a suit for a 
mere declaration against a widow in pos- 
session of her husband’s estate. The follow- 
ing passages from their Lordships’ judgment 

may be read with advantage : 

The rule of the Hindu law with regard to the 
nature of the widow’s estate may have been sub- 
ject to various forms of expression, but in sub- 
stance it is not doubtful. Her right is of the nature 
of a right of property ; her position is that of 
owner ; her powers in that character are, however, 
limited ; but, to use the familiar language of 
Mayne’s Hindu Law, Para. 625, p. 870, ‘so long 
as she is alive no one has any vested interest in 
the succession’ (p. 637). The form of the declara- 
tion was that the plaintiff was “the next rever- 
sionary heir” In their Lordships’ opinion 

the plaintiff- respondent was not entitled to such a 
declaration (p. 639). 

Similar observations were made in 4 Lah 
106 7 and 9 Lah 467. 8 The position of the 
defendants in this case is quite analogous 
to that of an ordinary Hindu widow. The 
parties are governed by custom and the 
answer to question No. 39 in the Cus- 
tomary Law of the Jhang District clearly 
states that unmarried daughters until 
their marriage are entitled to succeed as 
heirs. This being so, they are entitled to 
inherit the property and to remain in pos- 
session so long as they are unmarried and 
nobody can oust them from the present 
possession of the property. I have no hesi- 
tation in holding therefore that the judg- 
ments of the Courts below cannot be 
assailed on any ground. I accordingly dis- 
miss this appeal but in the peculiar circum- 
stances of the case make no order as to 
costs before me. 

D.S./R.K. Appeal dismissed. 

6. Janaki Ammal v. Narayanaswami (1916) 3 

A I R P 0 117=37 I 0 161=39 Mad 634=43 
I A 207 (P 0). 

7. Lalu v. Fazl Din, (1923) 10 A I R Lah 403 = 
* 78 I 0 893=4 Lah 106. 

8. Mt. Sharifan Bibi v. Mt. Aishan Bibi, (1928) 
15 A I R Lah 831=110 I 0 248=9 Lah 467= 
29 P L R 544. 
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Din Muhammad J. 

Lala Bishambar Sahai — Appellant. 

v. 

Municipal Committee, Delhi — 

Respondent. 

Seoond Appeal No. 604 of 1939, Decided 
on let February 1940. 


Punjab Municipal Act (3 of 1911), S. 195 — 
Building erected without sanction but no en- 
croachment made on Municipal land and no 
rules of hygiene or sanitation broken — Power 
of demolition should not be used. 

It is true that power is vested in the committee 
to require the demolition of a building which is 
erected without tho necessary sanction, but this 
power Is vested in tho committee to meet extreme 
cases of defiance or cases in which encroachments 
are made on Municipal lands or rules framed by 
the committee on hygienic or sanitary grounds are 
flagrantly ignored. Where however this is not the 
case, and the only infringement of the law is a dis- 
regard of the provision requiring every person not 
to erect any building without the sanction of the 
committee, the law provides an alternative remedy 
and that is to penalize the offender in such sum as 
the committee may deem reasonable. [P 185 C 2] 

Shamair Chand — for Appellant . 

Achhru Bam — for Respondent. 

Judgment. — On 5fch December 1934, the 
Municipal Committee, Delhi, issued a notice 
to Bishambar Sahai under S. 195, Munici- 
pal Act, requiring him to demolish some 
portion of the second storey of his house 
along with the whole of the third storey 
on the ground that he had erected those 
buildings without its sanction. Thereupon, 
Bishambar Sahai took certain proceedings 
in the Municipal Committee itself, but, as 
they proved infructuous, he instituted a 
suit on 13th March 1936 for a declaration 
that the notice was ultra vires and illegal 
and for a perpetual injunction restraining 
the committee from demolishing any part 
of his house. The Senior Subordinate Judge 
dismissed the suit on 31st January 1938 
and the District Judge on appeal affirmed 
that decision on 13th March 1939. 

"Whatever the merits or the demerits of 
the case, it cannot be denied that, in the 
circumstances of this case, the order of the 
committee requiring the demolition of the 
structures objected to, if not vindictive, is, 
to say the least, most unconscionable. It is 
true that power is vested in the committee 
to require the demolition of a building 
which is erected without the necessary 
sanction, but this power is vested in the 
committee to meet extreme cases of defi- 
ance or cases in which encroachments are 
made on municipal lands or rules framed 
by the committee on hygienic or sanitary 
grounds are flagrantly ignored. Where how- 
ever this is not the case, and the only in- 
fringement of the law is a disregard of the 
provision requiring every person not to 
erect any building without the sanction of 
the committee, the law provides an alter- 
native remedy and that is to penalize the 
offender in such sum as the committee may 
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deem reasonable. In the present case, it is 
admitted that no encroachment has been 
made on the municipal land. It is further 
not disputed that no rules of hygiene or 
sanitation have been broken. It was also 
admitted by the respondent’s counsel that 
a part at least of the third storey had not 
been newly built. In these circumstances, 
I am of the opinion that the committee 
should not have used its extreme powers 
and consequently it should have been re- 
strained from demolishing the building ob- 
jected to. I accordingly allow this appeal, 
set aside the order of dismissal made by 
the Courts below and decree the plaintiff’s 
suit. This however will not affect the right, 
if any, of the committee to levy any sum it 
may deem reasonable by way of compensa- 
tion. In the peculiar circumstances of the 
case, I leave the parties to bear their own 
costs throughout. 

D s /r.k. Appeal allowed . 
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Young C. J. and Tek Chand J. 

Raminder Singh — Defendant — 

Appellant. 

v. 

Mohinder Singh , Plaintiff and another , 

Defendant — Respondents. 

First Appeal No. 4 of 1939, Decided on 
18th December 1939, from decree of Sub- 
Judge, 3rd Class, Amritsar, D/- 31st August 

1936. 

# (a) Jurisdiction — Pecuniary suit valued at 
amount less than R«. 5000 decreed— Appeal to 
District Judge — Amount to be decreed beyond 
District Judge’s jurisdiction — He should not 
return appeal for presentation in High Court but 
should himself submit record to High Court. 

Where a suit valued at an amount less than 
Rs. 5000 is decreed, the District Judge in appeal 
from such decree cannot pass a decree for payment 
of a sum larger than Rs. 6000 as it is the maximum 
pecuniary jurisdiction of District Judge. When he 
finds that the amount to be decreed is beyond his 
jurisdiction, he should not return the memorandum 
of appeal to the appellant for presentation in High 
Court, but he should himself submit the record to 
High Court with the recommendation that the 
appeal be transferred to its own file and a decree 
passed accordingly : 16 P R 1908 (F B ) ; 19 P R 
1908 (F B); AIR 1926 Lah 376 (FB) ; AIR1934 
Bah 488 (F B) and AIR 1934 Lah 545 (F B), 
Bel. on. [P 189 C 1, 2 ; P 190 C 2] 

(b) Arbitration — Appellate Court properly 
seised of appeal and competent to make refer- 
ence to arbitration making reference— Fact that 
award is for amount in excess of pecuniary 
jurisdiction of Appellate Court would not render 
award or arbitration proceedings invalid. 

Where an Appellate Judge properly seised of the 
appeal and competent to make the reference to 


arbitration has made reference to arbitration, the 
mere fact that the award directed that the sum 
payable by one party to the other was more than 
the pecuniary jurisdiction of Appellate Court would 
not retrospectively, render all previous proceedings 
invalid. IP 189 C 2] 

(c) Arbitration— Award dealing with subject 
matter of suit — Mere fact that relief given is 
different cannot be said to make award as one 
beyond scope of suit. 

Where an award has clearly dealt with the sub- 
ject matter of the suit referred, the mere fact that 
the relief given by the award is different from what 
either party claimed does not make the award 
invalid on the ground that it went beyond the scope 
of the suit: AIR 1925 P C 293, Disting. 

[P 190 0 1, 2] 

(d) Civil P. C. (1908), Sch. 2, Para. I — 
Person being pro forma party and having no 
interest in suit — His agreement to reference is 
not necessary. 

Where a person is merely a pro forma party to 
the suit and has no dispute either with the plaintiff 
or defendant he is not a party interested in suit 
within the meaning of Sch. 2, Para. I and hence 
his agreement to reference is not necessary ’.AIR 
1926 All 261, Rel. on. [P 191 0 

(e) Arbitration — Arbitrator need not re f? r J* 
separate findings on various points on which 
parties are at issue. 

An arbitrator is not bound by the technical rules 
of procedure which the Court must follow, nor need 
he record separate findings on the various points 

on which the parties are at issue, or write a reasoned 

judioial decision. All that he is required to do is to 
give an intelligible decision which determines the 
rights of parties in relation to the subject matter 
of the reference : 14 I C 371 and 16 I O 478, 

Rel. on. CP 191 0 2] 

(f) Arbitration — Arbitrator selected by par- 
ties by reason of his special knowledge of their 
affairs— Award made by him after taking broad 
view of case is not bad. 

Where an arbitrator has been selected by reason 
of his special knowledge of the affairs of the parties 
to decide dispute, he is entitled to take a broad view 
of the case and give an award, which he conceives 
to be just and equitable in the ciroumstances : 70 
P R 1891, Rel. on. [P 192 0 1] 

(g) Arbitration — Omission of direction by 
arbitrator regarding costs does not vitiate award. 

Costs are a matter for decision by the Court, and 
the omission of a direction by the arbitrator regard- 
ing oosts does not vitiate the award : 35 P L R 
1906 and 19 I C 611 , Rel. on. [P 192 G 1, 2] 

J. N. Aggarwal and Yashpal Gandhi 

— for Appellant. 

Mehr Chand Mahajan, Barkat Ali and 
Asa Ram Aggarwal — 

for Respondents. 

Young C, J. — The parties to this litiga- 
tion are residents of Amritsar and are 
related to each other as follows : 


karam Singh 

I 


Harnam Singh 

Mohinder Singh 
(plaintiff) 


I 

Man Singh 

Ramindar Singh 
(defendant.) 



1940 


Raminder Singh v. Mohinder Singh (Young C. J.) Lahore 187 


In May 1931, the defendant) Ramindar 
Singh executed five sale deeds (Exs. P.5 to 
P-9) relating to five different parcels of land 
situate in mauza Tung Bala, a suburb of 
Amritsar, in favour of Ujagar Singh of 
mauza Sarih, Jullundur District. Two of 
these deeds were executed on 2nd May, two 
on 12th May and one on 13th May 1931. 
The aggregate consideration for these sales, 
as mentioned in the deeds, was Rs. 15,500, 
which was stated to have been paid in cash 
before the Sub -Registrar. On 3rd Ootober 
1931, the plaintiff Mohindar Singh insti- 
tuted a suit against Ramindar Singh for 
possession of the lands transferred by the 
abovementioned deeds, alleging that the 
sale transactions had really been effected by 
the defendant with him, that he alone had 
paid the entire consideration of Rs. 15,500, 
but that the deeds had been executed 
benami in the name of Ujagar Singh, who 
had acquired no personal interest in the 
lands in dispute. It was averred that in 
spite of repeated demands the defendant 
had failed to deliver possession of the lands 
to the plaintiff. It was, accordingly, prayed 
that a decree for possession he passed in 
his favour against the defendant. The suit 
was valued for purposes of jurisdiction at 
Rs. 1500, being 30 times the land revenue. 

Originally, Ramindar Singh alone was 
impleaded as the sole defendant in the suit. 
But subsequently Ujagar Singh also was 
added as a defendant. Ramindar Singh 
resisted the suit on various grounds. He 
denied that the sale transactions had been 
entered into with the plaintiff, or that the 
plaintiff was the real beneficiary under them. 
He further pleaded that, at the time of the 
execution of the sale deeds, he was a young 
and inexperienced person, just come of age, 
and that by fraud and misrepresentation he 
was persuaded to sell the lands to Ujagar 
Singh at very much less than their real 
value, that the entire consideration as stated 
in the deeds was not really paid to him, 
but a large sum was presented before the 
Sub-Registrar “for the purposes of show,” 
the major part of which was subsequently 
taken baok by Ujagar Singh. He further 
averred, that very soon afterwards, the 
defendant realized that he had been de- 
ceived and was about to take criminal pro- 
ceedings against Ujagar Singh, when the 
latter voluntarily reconveyed the properties 
to him (Ramindar Singh) by a deed executed 
onim June 1931, receiving back Rs. 3700 
which was the amount actually paid to him 
by Ujagar Singh at the time of the sales. 


He maintained that Ujagar Singh had never 
obtained possession of the lands, which had 
all along remained with him. On these 
pleadings the learned Sub-Judge framed 
the following issues : 

1. Whether Ujagar Singh defendant is a bena- 
midar and the real purchaser is the plaintiff ? 
2. Whether Ujagar Singh had cancelled the alie- 
nation in dispute; if so, how does it affect the 
plaintiff’s claim ? 3. Relief. 

After a lengthy trial before several Judges, 
extending over a period of five years, the suit 
eventually came up before Mr. Shiv Charan 
Singh, Subordinate Judge, 3rd Class, who 
gave judgment on 31st August 1936. He 
found that the sales had really been effected 
in favour of the plaintiff who had advanced 
the entire consideration, Rs. 15,500, that 
Ujagar Singh was merely a benamidar for 
the plaintiff and had no interest of his own 
in the property sold and that he was not 
competent to cancel the sales and reconvey 
it to Ramindar Singh. The learned Judge 
accordingly passed a decree for possession 
of the lands in favour of the plaintiff against 
Ramindar Singh, leaving the parties to bear 
their own costs. 

From this decree, the defendant Ramin- 
dar Singh preferred an appeal in the District 
Court, Amritsar, and the plaintiff filed cross- 
objections claiming costs in the trial Court. 
The appeal came up for hearing before Mr. 
Sewa Singb, Additional District Judge, on 
27th November 1937, when an application 
signed by Ramindar Singh, Mohindar Singh 
and Mr. Attar Singh, pleader for Ujagar 
Singh, was presented stating that the parties 
had, of their own accord, appointed S. Amar 
Singh, Inspector 0. I. A., Railway Police, 
Lahore, as sole arbitrator for settlement of 
all their disputes in this case. They there- 
fore prayed that “the appeal case” be 
handed over to the said arbitrator and that 
the award given by him shall be accepted 
by them without any objection. The learned 
Judge granted the application and referred 
the case to the arbitrator, directing him to 
submit his award in writing before 13th 
December 1937. The arbitrator filed his 
award on 11th December 1937, as follows : 

I have fully heard both the parties who are my 
cousins. Neither party now wants to produce any 
other evidence. I have thoroughly considered over 
all the faots. My award iB that the entire land 
may be given to Ramindar Singh, appellant, who 
should pay Rs. 15,000 in cash to 8. Mohindar 
Singh, respondent, that is Rs. 5000 within two 
months from today and the balance Rs. 10,000 
within eight months thereafter, that is within 
ten months from today and that thereafter with 
interest at the rate of Re. 1 per cent, per mensem. 
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To this award the plaintiff, Mohindar 
Singh, filed lengthy objections, which are 
printed at pages 34 to 36 of the paper- book, 
and which may be summarized as follows : 
(1) That the reference to arbitration was 
bad as the pleader who purported to sign 
the application for IJjagar Singh had not 
been authorized by him. (2) That the arbi- 
trator was guilty of misconduct inasmuch 
as (a) he did not give the parties time to 
produce their evidence; (b) he did.not even 
send for the record of the case, including 
the evidence recorded by the Sub-Judge, 
from the Court ; (c) he based the award on 
personal knowledge ; and (d) he was partial 
to the defendant. (3) That the award was 
bad as no finding had been given separately 
on the various issues which arose in the 
case. (4) That the award was void and ultra 
vires inasmuch as it went beyond the scope 
of the suit and the appeal in which the 
reference was made. The dispute related to 
title and the prayer was for possession of 
the land, but the award gave the plaintiff 
money instead. (5) That the award was in- 
complete as it did not decide the question 
of the costs of the suit and the appeal. 
(6) Under the award the plaintiff had been 
awarded Rs. 15,000 but this sum was beyond 
the pecuniary jurisdiction of the trial Judge 
as well as the Appellate Court neither of 
whom was competent to pass a decree for 
it. For this reason, the reference to arbi- 
tration and the award were ultra vires and 
null and void. 

To prove these objections the plaintiff 
examined the arbitrator, and he himself 
went into the witness-box. In rebuttal, the 
defendant, Ramindar Singh, appeared as 
his own witness. On this evidence, the 
Additional District Judge, Mr. Falshaw, 
recorded his findings that no misconduct 
had been proved against the arbitrator and 
that the award was not bad because the 
arbitrator had failed to decide the question 
of costs, which is a matter for decision by 
the Court. The objection as to the reference 
being bad because Ujagar Singh had not 
joined in making it does not appear to have 
been pressed before the learned Judge and 
he gave no specific finding on it. On the 
question of jurisdiction, the learned Judge 
held that he was competent to entertain 
the appeal and to make the reference ; but 
as the award was for payment of Rs. 15,000 
and his appellate jurisdiction was limited 
to Rs. 5000, he could not pass a decree for 
the amount awarded. He therefore returned 
the memoranda of appeal and cross-objec- 


tions to the parties for presentation in the 
High Court. This order is dated 1st Decem- 
ber 1938. On 16th December 1938, Ramin- 
dar Singh presented the memorandum of 
appeal in this Court (R. F. A. No. 4 of 
1939). He also presented a petition for 
revision (C. R. No. 164 of 1939) urging that 
the Additional District Judge had acted 
illegally in returning the memorandum of 
appeal for presentation to this Court but 
that, on the finding that he was incompe- 
tent to pass a decree for the sum awarded, 
he himself should have submitted the record 
to the High Court for a proper decree being 
passed. 

The plaintiff, Mohindar Singh, also filed 
a petition for revision (C. R. No. 171 of 
1939) contending that the Additional Dis- 
trict Judge, being properly seised of the 
appeal, should have decided the appeal 
and the cros3- objections on the merits and 
should have left "the question of the award 
aside." It was further urged that the learned 
Judge had no jurisdiction to decide the ob- 
jections against the award. The appeal and 
the two petitions for revision have been 
heard together. Before us, counsel for the 
defendant-appellant supports the reference 
and the award and prays that a decree be 
passed in accordance with it. The only ob- 
jection raised on his behalf relates to an 
irregularity in the procedure followed by 
the learned Additional District Judge. He 
contends that the learned Judge should not 
have returned the memorandum of appeal 
for presentation in this Court but should 
have himself made a reference direct to 
this Court. Counsel for the plaintiff- respon- 
dent, on the other hand, has attacked the 
reference and the award on the grounds 
mentioned above and has also urged that, 
apart from these objections, the learned 
Judge should have decided the appeal on the 
merits and ignored the award altogether. 
As the points raised on behalf of the plain- 
tiff-respondent go to the root of the case, it 
will be convenient to deal with them first. 

The learned counsel for the plaintiff- 
respondent strenuously urged that as the 
appellate jurisdiction of the Additional Dis- 
trict Judge was limited to Rs. 5000, the 
reference to arbitration and the award 
which followed thereon, involving payment 
of a sum of Rs. 15,000 were "both ultra 
vires and illegal,” and therefore the Addi- 
tional District Judge should have ignored 
them altogether and decided the appeal on 
the merits. We have no doubt that this 
contention is without force. As has been 
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stated above, the property, whioh is the 
subject-matter of the suit, is agricultural 
land, on whioh the land revenue assessed is 
Hs. 50 per annum. The value of such a suit 
for purposes of jurisdiction is determined 
by the rules framed under S. 3, Suits Valua- 
tion Act, and is thirty times the land 
revenue assessed, i. e., Rs. 1500. The Sub- 
ordinate Judge, who decided the suit, had 
been invested with powers of a Sub-Judge 
of the Third Class, the maximum limit of 
whose pecuniary jurisdiction is Rs. 2000 
(see High Court Notification No. 4, dated 
3rd January 1923). The Sub- Judge, there- 
fore, had jurisdiction to entertain the suit. 
At the conclusion of the trial, the Sub- Judge 
granted the plaintiff a decree for possession 
of the land without payment of any money, 
and it is not denied that he was competent 
to do so. The forum of appeal from the de- 
cree passed in such suits is determined by 
•S. 39 (b), Punjab Courts Act, which lays 
down that an appeal from a decree of a 
Subordinate Judge, where the value of the 
original suit does not exceed Rs. 5000, lies 
to the District Court. In the present case 
the. value of the suit being Rs. 1500, the 
appeal against the decree of the Subordinate 
Judge was properly presented in the Dis- 
trict Court. The Additional District Judge 
was thus seized of the case and when, on 
an application signed by two of the parties 
and the pleader for the third, he passed an 
order referring the appeal to the arbitration 
of S. Amar Singh, he was fully competent 
to do so (Sch. 2, paras. 1 and 3, Civil P. C.). 
The arbitrator was thus properly appointed 
and he filed his award in Court within the 
time fixed. 

It has been conceded by Mr. Mehr Chand 
that there was no defect of jurisdiction in 
the proceedings before the Additional Dis- 
trict? Judge up to this stage. His objection 
is to what followed. The learned Judge 
gave the parties time to file objections to 
the award and then proceeded to enquire 
into the objections as to the alleged mis- 
conduct of the arbitrator. After recording 
the evidence produced by them, he over- 
ruled the objections. He had then to pass a 
decree in accordance with the award, but 
as the award was to the effect that the 
land in dispute be given to the defendant 
Eamindar Singh who was to pay Rs. 15,000 
in cash to the plaintiff, the question arose 
whether the learned Judge, the maximum 
rjjj® °* whose pecuniary jurisdiction is Rs. 

UUO could pass a decree for payment of 
tts. 15,000. This question has been the 


subjeot of much discussion and difference 
of opinion in the Courts in India. The view 
which has prevailed in this Court and the 
Punjab Chief Court for over sixty years i 9 
that in such cases the Court, even though 
it has jurisdiction to entertain the suit, or 
appeal, cannot pass a decree for payment of 
a larger sum than its maximum pecuniary 
jurisdiction. It is not necessary to refer to 
all the cases bearing on the point. It will 
be sufficient to mention the Full Bench 
decisions in 16 P R 1908 1 and 19 P R 1908 2 
the rule laid down in which has been more 
recently reaffirmed by three Full Benches, 
each composed of five Judges, in 7 Lah 
570 s at p. 576, 15 Lah 151* at p. 166 and 
15 Lah 512. 5 As stated already, this view 
is not in accord with that taken by several 
other High Courts; but neither counsel who 
appeared before us for the contending parties 
has challenged the correctness of these rul- 
ings. They both are agreed that the learned 
Additional District Judge could not have 
passed a decree for payment of the sum of 
Rs. 15,000 as it exceeded the limits of his 
pecuniary jurisdiction. 


Mr. Mehr Chand for the respondent, 
while accepting this proposition as correct, 
has argued that as the award was for a sum 
in excess of the appellate jurisdiction of the 
learned Judge, this circumstance automati- 
cally rendered the entire arbitration pro- 
ceedings and the award invalid. He was, 
however, unable to cite any authority or 
put forward any cogent argument in sup- 
port of his contention. It has been shown 
above, and is indeed conceded, that the Ad- 
ditional District Judge was properly seized 
of the appeal, that he was competent to 
make the reference to arbitration and that 
the arbitrator was authorized to give an 
award on the matter in dispute between 
the parties. It is, therefore, difficult to see, 
how the mere fact that the award directed! 
that the sum payable by one party to the! 
other was Rs. 15,000 would retrospec- 
tively render all previous proceedings in- 
valid. It may be ment ioned that the present 

1. Mahomed Afzal Khan v. Nand Lai. (19081 16 

P R 1908=146 P L R 1908 (F B). ' 

2. Abdar Rahman v. Charag Din, (1909) 19 P R 
1908 (F B). 

3. Jaewant Ram v. Mofcl Ram, (1926) 13 A I R 

Lah 376=96 I C 890=7 Lah 570=27 P L R 
605 (F B). 

4. Kalu Ram v. Hanwant Ram, (1934) 21 A I R 

Jl ah ,i. 88 ~ 151 1 0 641=16 Lah 151=36 PLR 
391 (F B). 

6. Gangaram v. Hakim Rai, (1934) 21 A I R Lah 
645=151 1 0 703=15 Lah 612=36 PL R361 
(F B). 
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suit was not one (like suits for rendition 
of accounts) in which the law permits a 
tentative value for purposes of jurisdiction 
to be fixed in the first instance, which is 
liable to be changed as a result of subse- 
quent enquiry and findings. This was a suit 
for possession of land, of which the juris- 
dictional value is fixed, once and for all, 
under the Suits Valuation Act and the rules 
framed thereunder. In such a case the 
Court, which has rightly entertained the 
suit or appeal and has seisin of it, if it finds 
that the amount due is higher than its 
pecuniary jurisdiction, may not be compe- 
tent to pass a decree for that amount. But 
this has no effect on the proceedings which 
have validly been taken by it in the course 
of the trial. We hold, therefore, that the 
reference and the award did not become 
void for this reason. 

The next contention of Mr. Mehr Chand 
was that the award went beyond the scope 
of the suit. He pointed out that in the 
plaint the plaintiff had claimed that he was 
the real owner of the property in dispute 
and had prayed that a decree be passed 
directing the defendant to surrender posses- 
sion to him. The defendant, on the other 
hand, denied the plaintiff’s ownership and 
pleaded that the land belonged to himself 
and, therefore, he was entitled to retain 
possession. Mr. Mehr Chand urged that the 
arbitrator should have either decreed the 
suit as prayed or dismissed it : he could not 
pass a money decree in favour of the de- 
fendant. But this is an entirely erroneous 
view of the matter. In the award the arbit- 
rator has rejected the plaintiff’s claim for 
possession and has upheld the defendant s 
right to retain possession of the disputed 
property, on the condition that he shall 
pay the sum of Rs. 15,000 to the plaintiff. 
In other words, he has merely put the de- 
fendant on terms, and in doing so he can 
by no means be said to have gone beyond 
the scope of the suit. The award clearly 
deals with the subject-matter of the suit 
and nothing else. It is only the relief given 
which is different from what either party 
claimed ; it is partially in favour of one 
party and partially in favour of the other. 
In this connexion, Mr. Mehr Chand relied 
largely upon the decision of their Lordships 
of the Privy Council in 53 Cal 258. 6 But 
the facts of that case were entirely differ- 
ent. There, a p ending suit between some 

6. Ram Protap Ohamria v. Durga Prasad, (1925) 
12 A I R P 0 293=92 I 0 633=55 I A 1 = 53 
Cal 258 (P C). 


members of a family was, on their own ap- 
plication, referred to arbitration. The ap- 
plication, however, comprised not only 
matters which were the subject of the suit 
but also some others which were outside it, 
and in which another person, not a party 
to the suit, was interested. The arbitrators 
made an award on all these matters, with- 
out discriminating between those which 
were the subject-matter of the suit and 
those which were not. Their Lordships held 
that the award was invalid. Admittedly, 
this is not the case here. As pointed out 
above, in this case, the dispute was limited 
to five parcels of land, referred to in the 
opening part of this judgment, and the 
award also relates to them ; only it does 
not give the relief in the particular form in 
which it was asked by either party. In 
doing so, the arbitrator has not offended 
against any rule of law, and for this reason 
alone the award cannot be held to be ultra 
vires or invalid. 

The award having been properly filed in 
the Court of the Additional District Judge, 
he was bound to receive and decide the 
objections raised against it. He could not, 
as suggested by Mr. Mehr Chand, have 
“ignored the award” altogether and pro- 
ceeded to decide the appeal on the merits, 
as if no reference and award had been 
made at all. The procedure followed by the 
learned Judge was correct, except that, 
when he found that the amount to be 
decreed was beyond his jurisdiction, he 
should not have returned the memorandum 
of appeal to the appellant for presentation 
in this Court, but he should himself have 
submitted the record to this Court with 
the recommendation that the appeal be 
transferred to its own file and a decree 
passed accordingly. It seems that in thi9 
matter the learned Judge was misled b^ the 
final order passed by the Full Bench in 15 
Lah 512 5 at p. 529. He failed to notice that 
that was an appeal in a suit for dissolution 
of partnership and rendition of accounts in 
which a tentative value had been fixed, as 
provided in the Suits Valuation and the 
Court-fees Acts, whereas in the present case 
the value for purposes of jurisdiction was 
permanently fixed under the rules framed 
under the former Act. This irregularity is 
however immaterial and it is not necessary 
to send the case back to the learned Judge 
for passing a formal order submitting the 
record to this Court. The memorandum of 
appeal and the record are before us and we 
can condone the irregularity, which does 
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not affeot the merits of the case, and treat 
this appeal as having been transferred to 
our file on submission by the Judge, and 
not as presented by the appellant. 

Coming now to the other objections to 
the award : it is urged that the reference 
was bad by reason of Ujagar Singh not 
having joined in making it. It appears that 
Ujagar Singh had appointed Mr. Attar Singh 
as his pleader on 3rd May 1937 by execut- 
ing a formal vakalatnama in his favour 


which inter alia gave him authority to refer 
the suit to arbitration. This document was 
duly signed and dated by him and the 
necessary court- fee stamp, bearing date 3rd 
May 1937, was affixed on it. But by an 
oversight, Mr. Attar Singh omitted to file 
it in Court on that date. He however 
actually appeared at the hearing on 3rd May 
and on subsequent hearings on behalf of 
Ujagar Singh, and was also present on 27th 
November 1937 when he made a statement 
agreeing that the appeal be referred to the 
sole arbitration of S. S. Amar Singh. It 
appears that on 13th December 1937, after 
the award had been filed, it was discovered 
that the vakalatnama had not been filed, 
and, on that date, he presented it in Court 
stating the circumstances in which it had 
not been filed before. It does not appear 
necessary for the decision of this case to 
decide whether in the circumstances the 
pleader could act on behalf of Ujagar Singh 
in agreeing to the reference, for it is quite 
dear that Ujagar Singh was a mere pro 
forma party to the suit and had no real 
interest in the dispute. The plaintiff him- 
self had not impleaded him as a defendant 
in the plaint as originally framed and his 
whole case was, and has always been, that 
Ujagar Singh was a mere benamidar for 
him and had no personal interest in the 
property sold by Ramindar Singh. Simi- 
larly, the defendant Ramindar Singh had 
alleged that though Ujagar Singh was the 
real purchaser, he had subsequently recon- 
veyed the property to Ramindar Singh and 
was no longer interested in it. Thus, there 
was no dispute between Ujagar Singh and 
the plaintiff or Ramindar Singh and there- 
fore he was not a "party interested” in the 
suit, within the meaning of Soh. 2, Para. 1, 
jCivil P. C., whose agreement to the refer- 
ence to arbitration was necessary : 48 All 
236 at p. 241. The reference was therefore 
not bad for th is reason. 

7 * Mahto v. Emperor, (1926) 13 A I R 

816=27 Or L J 143 = 48 All 

286=24 A L J 239. 


The remaining objections relate to the 
alleged misconduct of the arbitrator. The 
record of the arbitrator shows that on 6th 
December the plaintiff and Ramindar Singh, 
defendant, were present before him and they 
were told to appear on 8th December 1937. 
On that date, they both actually came and 
the arbitrator has noted that they “made 
their respective statements and stated the 
facts” and, further, that “they did nob 
want to produce any other evidence.” The 
arbitrator, accordingly, "allowed them to 
go away” saying that he would “file the 
award in Court after further consideration.” 
The arbitrator has been examined as a wit- 
ness before the Additional District Judge 
and he has deposed that he heard the parties 
for 3^ hours, that though the original record 
of the Subordinate Judge was not before 
him, both parties had the briefs of their 
counsel with them, including copies of the 
statements of witnesses, that they both 
read out to him portions of the evidence 
and stated all the facts on which they relied 
and that they said that they had no further 
evidence to call. These being the facts, it is 
difficult to see how it can be said that the 
plaintiff was not given proper opportunity 
to lead evidence, or otherwise put forward 
his case, before the arbitrator. 

It was next urged that the award of the 
arbitrator is very brief; he has not referred 
to the evidence recorded by the lower Court, 
nor has he given findings on the various 
issues; and for this reason the award is bad. 
This contention, , too, is devoid of all force. 
The reference did not require him to’record 
separate findings on the issues which had 
been framed by the Court. On the other 
hand, the parties in their application had 
asked for a reference in general terms for 
settlement of "all our disputes in the case” 
and they had agreed to accept his award 
without any objection. It is hardly neces- 
sary to say that an arbitrator is not bound 
by the technical rules of procedure which 
the Courts must follow, nor need he record 
separate findings on the various points on 
which the parties are at issue, or write a 
reasoned judicial decision. All that he is 
required to do is to give an intelligible deci- 
sion which determines the rights of parties 
in relation to the subjeot-matter of the 
reference: 14 I C 371 7 8 and 16 I C 478 9 at 
p. 481. Further, the a rbitrator in this case 

8. Narpat Ral v. Devi Das, (1912) 13 P W R 

1911 = 14 I 0 371. 

9. Nanjappa v. Nanjarao, (1912) 28 M L J 290= 

16 I 0 478. 
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is a near collateral of the contesting parties 
equally related to them, and it appears that 
he had been selected by reason of his spe- 
cial knowledge of their affairs to decide the 
dispute, which had been pending in Courts 
for a period of six years and of which the 
end wa 3 not in sight. Obviously, it was not 
the intention that he should record a for- 
mal judgment like an Appellate Court on 
the evidence which had been produced by 
the parties in the Court below. He took a 
broad view of the case and gave an award, 
which he conceived to be just and equitable 
in the circumstances. This he was per- 
fectly entitled to do. If any authority is 
required for this obvious proposition, refer- 
ence may be made to the decision of their 
Lordships of the Privy Council in 70 P R 
1891 10 where an award given by an arbi- 
trator selected by reason of his special 
knowledge of the affairs of the family, and 
not based upon strict rules of law, but on a 
“broad view” of the dispute, was upheld, it 
being observed that the arbitrator “was 
within hi 3 rights in so doing." In such 
cases, as remarked by Lord Cockburn C. J. 
in the well-known case in (1867) 8 B & S 
100 11 : 

Wo must not be over ready to set aside awards 
when the parties have agreed to abide by the deci- 
sion of a tribunal of their own selection, unless 
wo see that there has been something radically 
wrong and vicious in the proceedings. 

Obviously, this has not been shown in 
this case. The next objection was that the 
arbitrator has shown partiality to the de- 
fendant. There is however not a scintilla 
of evidence to support this allegation and 
all that counsel could point out to us was 
the statement of the plaintiff that the 
defendant had lived with the arbitrator for 
two days between the reference and the 
delivery of the award. It is significant 
however that neither the arbitrator nor the 
defendant Ramindar Singh was questioned 
on this point. In these circumstances, the 
bare word of the plaintiff cannot be ^ac- 
cepted as sufficient proof of the allegation. 
We must therefore hold that no miscon- 
duct of any kind on the part of the arbi- 
trator has been proved. The last objection 
was that the award was incomplete as it 
did not deoide the question of costs. In 
such a case however costs are a matter for 
decision by the Court, and the omission of 

10. Muhammad Nawaz Khan v. Alam Khan, 

(1891) 18 Cal 414=70 P R 1891=18 I A 73 = 

6 Sar 26 (P C). 

11 , In ro Hopper, (1867) 2 Q B 367 = 36 L J Q B 

97=8 B & S 100=15 L T 566= 15 W R 443. 


a direction by the arbitrator does not vitiate 
the award : 35 P L R 1906 12 and 19 I C 
611. 13 The award is therefore not open to 
objection on any of the grounds urged. For 
the foregoing reasons, we accept the appeal 
and pass a decree in accordance with the 
award, which will be incorporated in the • 
decree. Having regard to all the circum- 
stances, we leave the parties to bear their 
own costs in both Courts. The cross- objec- 
tions filed by the plaintiff-respondent fail 
and are dismissed. The revision petitions, 
filed by the plaintiff and the defendant 
respectively, necessarily fail and are dis- 
missed, each party bearing his own costs. 

d.s./r.k. Appeal allowed, 

12. Karfcar Singh v. Faquir Singh, (1906) 35 P Ij R 

1906. 

13. Gurdinomal v. Wadhu Mai, (1912) 6SLR 

226 = 19 I C 611. 
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Monroe J. 

Lala Ghansham Das Birla and others — 

Accused — Petitioners, 
v. 

Suraj Bhan — Complainant — 

Respondent. 

Criminal Misc. No. 314 of 1939, Decided 
on 25th November 1939. 

Criminal P.C. (1898), S. 561 A— High Court, 
on transfer application, directing de novo trial 
ordering that trial Magistrate was not to be 
bound by any order of first trial Magistrate — 
Application to make order clear on ground that 
it was obscure — High Court held had no power 
to amend its order by way of explanation. 

On a transfer application the High Court directed 
a de novo trial directing that the trial Magistrate 
was not to be bound by any order of the first trial 
Magistrate. The order was made after a long dis- 
oussion and was, except in form, a consent order. 

An application was made on the ground that the 
order was obscure and that it should be made 
clear : 

Held that the High Court had no power to 
amend'its order by way of explanation or other- 
wise. [P 193 Cl] 

N. C. Pandib — for Petitioners. 

Chhotay Lai Bhargwa — for Respondent. 

Order. — A transfer application was made 
in this matter and by my order of 12th 
September 1939 I directed a de novo trial 
and that the trial Magistrate was not to be 
bound by any order of the first trial Magis- 
trate. The order was made after a long 
discussion and was except in form a con- 
sent order. The petitioner has now made a 
further application on the ground that the 
order is obscure and seeks to have it made 
clear. The petitioner took this step, because 
it was represented in the trial Court that 
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the order of the Magistrate at Hansi dated 22nd 
April 1939 remains intact and Mr. G. D. Birla 
ought to have attended the Court in person. 

I do not think that I have power now to 
amend my order by way of explanation or 
otherwise: but at the same time I cannot 
refrain from expressing the opinion that 
the conduct of the respondent’s counsel who 
so represented the effect of my order to the 
Magistrate has, to say the least, been un- 
candid. I have no doubt that my order was 
based on the understanding between the 
parties expressed in open Court that all 
proceedings, orders and steps of any kind 
already taken in the trial Court, save only 
the filing of the complaint, were to be 
treated as not having taken place. I have 
no option but to dismiss this application, 
but in the circumstances I award no costs. 

D.S./R.K. Application dismissed . 
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Bhide J. 

J . B. Jacob — Plaintiff — Appellant. 

v. 

Co-operative Society and another — 

Defendants — Respondents. 

Second Appeal No. 421 of 1939, Decided 
on 8th December 1939, from decree of 
Senior Sub- Judge, Sialkot, D/- 21st Novem- 
ber 1938. 

Co-operative Society— Affairs of Society not 
-carried on in regular manner and register pro- 
duced by it being fabricated — Person merely 
because of his taking loan cannot be deemed to 
be member of society. 

It is true that ordinarily a Oo- operative Society 
lends money only to its members, but where the 
affairs of the Society have not been carried on in 
regular manner and the register produced by the 
Society is a fabricatedone.it cannot be held merely 
on the basis of the alleged loan taken by a person 
that he must have been a member on the date on 
which he took the loan. [P 194 0 1] 

Shamair Chand — for Appellant. 

Aohhru Ram — for Respondent ( No. 1 ). 

Judgment. — The plaintiff in this case 
sued for a declaration that a certain award 
which was obtained by the defendant Co- 
operative Credit Sooiety, Pasrur, was not 
binding on him. He also sued for a per- 
manent injunction restraining the Sooiety 
from executing the award. The main con- 
tention of the plaintiff was that he was 
not a member of the Co-operative Credit 
Sooiety and therefore the award based on 
jn arbitration under the Co-operative Socie- 
ties Aot was illegal and therefore not bind- 
mg.on him. The Society pleaded that the 
plaintiff was a member of the Society. The 
1910 L/25 & 26 


trial Court found that the plaintiff was not 
a member of the Society and granted him 
the declaration and injunction prayed for. 
On appeal the learned Senior Subordinate 
Judge has come to a contrary finding and 
dismissed the plaintiff’s suit with costs 
throughout. From this decision the present 
appeal has been preferred by the plaintiff. 

The main point for decision in the case 
was whether the plaintiff was a member of 
the defendant Society. The best evidence 
on the point would have been the register of 
the members of the Society but the register 
produced by the Society has been found to 
be fabricated. The learned counsel for the 
Society apparently admitted before the 
learned Senior Subordinate Judge that the 
original register of members did not bear 
the signature of the plaintiff. The learned 
Senior Subordinate Judge, however, went 
on to hold that the plaintiff was estopped 
from denying that he was a member. There 
was no issue on the question of estoppel 
and it seems to me that the learned Senior 
Subordinate Judge was not justified in rais- 
ing this point when the parties had not 
joined issue on the point and the plaintiff 
had no opportunity of meeting it. The 
learned counsel for the Society however 
urged before me that the documents which 
the learned Senior Subordinate Judge has 
taken into consideration in connexion with 
the question of estoppel can nevertheless 
be used as admissions of the plaintiff and 
as such would be relevant for the decision 
of the question whether the plaintiff was a 
member of the Society. The learned Senior 
Subordinate Judge has referred to four 
documents in this connexion, namely (1) 
the bond dated 14th January 1928, from 
which it appears that the plaintiff had 
borrowed a loan from the Society; (2) copy 
of the plaintiff's account with the Bank 
showing that he had been making payments 
towards the loan raised by him ; (3) copy of 
the order of the Subordinate Judge in execu- 
tion proceedings taken against the plaintiff 
showing that he raised an objection that he 
was not a member of the Society but the 
objection was overruled ; (4) an application 
by the plaintiff made to the arbitrator, 
Ghulam Qadir, in which he admitted that 
he had borrowed a certain debt and was 
making payments towards the debt; (5) 
letter to the Inspector of Co-operative 
Societies dated 17th June 1937 in whioh he 
stated that he was not a member of the 
Society at the time but is alleged to have 
become a member subsequently. 
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Out of the documents referred to, the 
first four do not appear to me to contain any 
clear admission that the plaintiff was a 
member of the Society. It is true that ordi- 
narily a Co-operative Society lends money 
only to its members, but the affairs of this 
Society do not appear to have been carried 
on in regular manner, and in view of the 
finding of the Court that the register pro- 
duced by the Society was a fabricated one 
I do not feel justified in holding merely on 
the basis of the alleged loan taken by the 
plaintiff that he must have been a member 
on the date on which he took the loan. As 
regards the execution proceedings in which 
the plaintiff raised an objection that he was 
not a member, the objection seems to have 
been overruled merely on the ground that 
the executing Court had no jurisdiction to 
go into the matter. The last document, 
namely the letter to the Inspector of Co- 
operative Societies dated 17th June 1937, 
no doubt appears to be important inas- 
much as the plaintiff admitted that he 
had become a member of the Society. But 
this letter also does not show that he was 
a member at the time when the award in 
dispute was given against him. The letter 
is dated 17th June 1937, while the award 
was given on 2nd June 1936. In my opinion 
it was incumbent on the defendant Sooiety 
to prove clearly that the plaintiff was a 
member of the Society at the time when 
the reference to arbitration was made. On 
the record as it stands in this case, it seems 
to me that this fact has not been established 
satisfactorily. I therefore accept this appeal 
and setting aside the decree of the learned 
Senior Subordinate Judge, restore that of 
the trial Court. In view of all the circum- 
stances however I leave the parties to bear 

their costs throughout. 

d.s./r.k. Appeal allowed . 
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Dalip Singh and Sale JJ. 

Dera Sadh Bishnois through Puran — 

Plaintiffs — Appellants, 
v. 

Basti Bam — Defendant — Respondent. 

First Appeal No. 202 of 1939, Decided 
on 23rd January 1940, from decree of 
Senior Sub- Judge, Hissar, D/- 29th May 
1939. 

p rac ti ce Suit by trustee on behalf of insti- 

tution and other trustees premature when insti- 
tuted Suit ceasing to be premature in appeal 

Discretion of decreeing suit should be exer- 
cised in favour of institution. 


Where a suit when instituted was premature- 
hut has ceased to be premature in appeal, the ques- 
tion whether the suit should be decreed is a ques- 
tion of discretion. If the suit is by trustee on behalf 
of an institution and other trustees the discretion 
should be exercised in favour of the institution 
whatever might be the merits against the trustee 
in his personal capacity. [P 195 0 1} 

Shamair Chand and Prakash Chandra — 

for Appellants. 

Amar Nath Grover — for Despondent . 

Dalip Singh J. — This appeal can b& 
disposed of shortly. The Dera Sadh Bish- 
noian situate at Ratta Khera through one 
trustee Puran son of Bir Bal, on behalf of 
himself and two other trustees, Bawa Hari 
Haranand and Bawa Dewa Nand, brought- 
this suit against one Basti Ram for posses- 
sion of land in the possession of the defen- 
dant and for the ejectment of the defendant 
from a part of the Dera building shown red- 
and marked as A. B. C. D. in the plan. The 
allegation of the plaintiff was that the last- 
mahant Mani Ram had against the interests 
of the Dera voluntarily and deliberately 
made a gift of Dera property amounting to- 
10 biswas estate of mauza Ratta Khera to 
his alleged adopted son the defendant Basti- 
Ram and that the said mahant had no 
right to do so. A suit had been previously 
brought by mahant Hari Haranand, now a 
trustee and then a mahant of the parent 
shrine of Dera Kant, in which this gift had 
been challenged and by a compromise in 
the High Court the decree of the lower 
Court declaring the gift ineffectual against 
mahant Hari Haranand had been maintain- 
ed on the clear understanding that Basti 
Ram would continue in possession of the 
land gifted until the death of mahant Mani 
Ram or his removal from the mahantship. 
Secondly the plaintiff alleged that during 
the proceedings in the first suit and the 
appeal therefrom another suit had been 
brought by four persons, of which mahant 
Hari Haranand and Dewa Nand were two, 
against Mani Ram relating generally to the 
removal of Mani Ram from the mahant- 
ship and in that suit which was again com- 
promised, mahant Mani Ram had been left 
to be the mahant of the Dera so far as its 
internal management and religious duties 
were concerned, but that all the property of 
the Dera was to be managed by the three 
trustees appointed in the compromise, of 
which the present appellant mahant Hari 
Haranand and mahant Dewa Nand were so 
appointed, and all the alienations made by 
mahant Mani Ram were declared to be 
illegal and the trustees were directed to 
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recover possession of all that property, that 
Basti Earn defendant had brought a suit to 
contest this compromise alleging that it 
should not bind his rights to the property 
after the death of Mani Ram but that suit 
had been dismissed. Hence the present suit 
which claimed immediate possession of the 
property gifted to Basti Ram and his eject- 
ment from the house where he had been 
put by Mani Ram on the ground that it 
belonged to the Dera. The trial Court dis- 
missed the suit on the ground that it was 
premature by reason of the compromise 
entered into by Mahant Hari Haranand in 
the suit already referred to, where "Basti 
Ram’s possession was confirmed during the 
lifetime of Mahant Mani Ram. 

In appeal it is contended by the learned 
counsel for the appellant that Mani Ram 
is now dead and the learned counsel urges 
that though the suit might have been pre- 
mature when brought, as it has now ceased 
to be premature by reason of the death of 
Mani Ram, the only ground on which the 
suit was dismissed by the trial Court having 
ceased to exist, this suit should now be 
decreed. Various authorities have been 
cited. It is clear that this matter is a ques- 
tion of the discretion of the Court. Counsel 
for the respondent contends that it is alleged 
that Mani Ram has met a violent end under 
circumstances that point to the complicity 
of Puran, trustee appellant, and therefore 
in the circumstances the discretion of the 
Court should not be exercised in favour of 
the present appellant. In reply to this, 
counsel for the appellant points out that 
the suit is really on behalf of the institu- 
tion and that one trustee is suing on behalf 
not only of himself but of two other trus- 
tees. One of them, Dewa Nand, is no doubt 
dead but the other, Hari Haranand, is still 
alive and therefore he contends that this 
eminently is a case where the discretion 
of the Court should be exercised in favour 
of the institution whatever might be the 
merits as against Puran, appellant, in his 
personal capacity. 

After considering the matter, I am of 
opinion that in the oiroumstanoes the dis- 
cretion should be exercised in favour of the 
shrine because after all it is an institution 
which is concerned in the matter and the 
merits or demerits of one of the trustees 
jOf that institution, whatever they may be, 
should not affect either the institution or 
the other trustees. It is clear that Mahant 
Han Haranand applied in the Court below 
to be made a party as plaintiff in this suit. 
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No order appears to have been passed on 
this application but it shows that Hari 
Haranand supported the suit of Puran, 
appellant. The learned counsel for the res- 
pondent raises a further point that the 
Court below has given no finding on the 
question whether the defendant should be 
ejected from the house in the Dera. This 
contention is correct and we should have 
been obliged to remand the case for this 
purpose. But fortunately counsel for the 
parties have agreed that the defendant 
Basti Ram will give up his claim to reside 
in the house and the appellant will give up 
his costs of the present appeal. 

The result therefore is that I would 
accept this appeal on the ground that the 
appeal now is no longer in a premature suit 
by reason of the death of Mani Ram and 
whatever might have been the rights of 
Basti Ram up to the death of Mani Ram, 
he has now no right to remain in posses- 
sion of the property which has been held 
to belong to the Dera. I would therefore 
accept this appeal and grant a decree for 
possession of the property in dispute to the 
shrine through its trustees Hari Haranand 
and Puran Bishnoi, leaving the parties to 
bear their own costs throughout. On the 
question of mesne profits, the Court will 
decide the right to mesne profits with re- 
ference to the above remarks holding that 
Basti Ram was entitled to be in possession 
of this property until the death of Mani Ram. 

Sale J. — I agree. 

D.s./R.K Appeal allowed . 
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Monroe J. 

Balkrishan and Co. % through Balkrishan 
Sood — Appellant. 

v. 

Ram Nath Saighal — Respondent. 

First Appeal No. 158 of 1939, Decided 
on 6th December 1939, from order of Dist. 
Judge, Delhi, D/- 27th February 1939. 

Pakka Artia — Relation between constituent 
and his pakka artia is not that of principal and 
agent Suit by constituent for accounts does 
not lie against pakka artia. 

Where an order has been given and accepted the 
constituent and pakka artia stand to one another in 
the relation of principals; there Is no relationship of 
principal and agent suoh as would justify a demand ‘ 
by the constituent of an account. The only claim 

which can be made by a constituent against a pakka 

artia ls for a liquidated sum. The calculation of 
the sum in no sense involves accounting by the 
pakka artia : it is a matter of the application of 
simple arithmetical methods to faots within the 
knowledge of both sides : Case law referred. 

[P 196 G 1, 2; P 197 0 1] 
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Shamair Chand and Harbans Singh 
Gujral — for Appellant. 

Achhru Ram — for Respondent. 
Judgment. — This suit was instituted 
by the plaintiff, claiming “rendition of 
accounts and compensation.” It was pleaded 
that the defendants carried on business as 
pakka artia3, which allegation is not disputed 
and further that according to the usual 
practice and to the agreement between the 
parties it was the duty of the defendants to 
purchase or sell immediately at the rates at 
which the orders were placed were available 
or touched and in case of defendants’ failure 
or their refusal to buy or sell in the circum- 
stances they were liable to pay compensa- 
tion to the plaintiff. 

The learned trial Judge held that the 
defendants as pakka artias were not liable 
to render accounts although they were 
under an obligation to pay to their principals 
the amount due, if any. On appeal the 
learned District Judge held that a pakka 
artia in India probably corresponds to that 
of a del credere agent in England. In 
support of his view he cited AIR 1937 Lah 
389, 1 where, however, it was clearly laid 
down that when a transaction has taken 
place between the pakka artia and the con- 
stituent, the transaction must be regarded 
as a contract between principal and prin- 
cipal. He also referred to 1938 P L R 166 2 
where it was held although the legal rela- 
tionship between the constituent and the 
pakka artia was that of vendor and pur- 
chaser, there was this additional incident to 
the contract that the artia is entitled . to 
charge commission and brokerage in addition 
to the price. It is obvious that neither of 
these cases contains anything to indicate that 
the contract between the constituent and the 
artia is one of agency. In argument before 
me, it was not suggested for the respondent 
that there was any express agreement (such 
as that pleaded) or that the relationship 
between the parties was anything but the 
normal relationship between a pakka artia 
and his constituent. What then is that 
relationship ? The question is discussed at 
length in 30 Bom 205 3 and from that it 
seems clear that where an order has been 
given and accepted, the parties stan d to one 

1 Gopal Das Parma Nand v. Mul Raj, (1937) 24 
AIR Lah 389=173 I O 444=39 P L R 723. 

2. Ganpat Mai Sundar Das v. Kehr Singh 

Balwant Singh & Go., (1937) 24 A I R Lah 581= 
174 I 0 827=1 D R (1937) Lah 683=(1998) 40 
P L R 166. 

3. Bhagwan Das v. Kanji, (1906) 30 Bom 205=7 

Bom L R 611. 


another in the relation of principals. That 
case was referred to in 42 Bom 373 4 as ! 
showing the. customary incidents of the 
relationship. 45 Bom 386 5 is to the same 
effect. These cases have been cited and 
relied on by two Division Benches of this 
Court, AIR 1937 Lah 389 1 and A I R 1937 
Lah 581. 2 In the former case Abdul Rashid J. 
(with whom Addison J. agreed) in discussing 
the effect of the acceptance of an order by 
pakka artias said : 

It was open to them not to buy any cotton at 
all or if they wanted to cover themselves to buy 
cotton either at Bombay or at Lahore. They were 
not bound to deliver to the plaintiff 200 bales of 
cotton at the rate at which they accepted the order 
on the due date at Bombay. If the delivery to the 
plaintiff of the required amount of cotton on the 
due date entailed any loss, the defendants were 
bound to bear the loss themselves. If however it 
resulted in any profit, they would be entitled to 
recover it. 

In the latter case Tek Chand J. quoted a 
part of what he justly described as the lucid 
judgment of Macleod J. in 15 Bom L R 
750 6 : 

The legal relationship between the client and the 
arti is that of a vendor and purchaser whether the 
contract is written or oral or whether an order is 
sent by telegram and accepted by the arti . . . . 
As between him and his client the business is 
finished when an order for purchase or sale is 
accepted. 

It seems to me clear from these cases 
that there is no relationship of principal 
and agent such as would justify a demand 
by the constituent of an account. For the 
respondent, 134 I C 489 7 was cited as an 
example in which a suit for account was 
brought against a pakka artia, but the ques- 
tion was not raised whether the suit lay. 
Reference was also made to A I R 1932 
Lah 633, 8 where the point was touched on 
but not decided. The suit which was brought 
for an account against a pakka artia was 
dismissed but not on the ground that a 
suit for an account did not lie against a 
pakka artia. These cases cannot be taken 
as showing that a suit for an account lies. 
If the question is considered from a practical 
point of view, it is difficult to see of what 
ava il a suit for an account is. From the 

4. Bhagwandas Parasram v. Burjorji Ruttanji, 

(1917) 4 A I R P O 101=44 I O 284 = 45 I A 

29=42 Bom 373 (P C). 

5. Manilal Raghu Nath v. RadhakiasenRamjiwan, 

(1921) 8 A I R Bom 238=62 I O 361=45 Bom 

386=22 Bom L R 1018. 

6. Chhogmal v. Jainarayan, (1913) 15 Bom L R 

750=20 10 882. _ 3 

7. Parmeshridas Bhagwan Prasad v. Raghbardaa 

Beni Prasad, (1931) 134 I C 489. 

8. Jot Ram Sher Singh v. Jiwan Ram Sheoli- 

mal (1932) 19 A I R Lah 633=139 I C 637= 

33PLR 985, 
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nature of the relationship between the 
parties, as explained in the cases to which 
I have referred, the only claim which can 
be made by a constituent against a pakka 
artia is for a liquidated sum. The calculation 
of the sum in no sense involves accounting 
by the pakka artia : it is a matter of the 
application of simple arithmetical methods 
to facts within the knowledge of both sides. 
I allow this appeal and I restore the decree 
of the trial Judge dismissing the suit. The 
plaintiff will pay the defendants’ costs 
throughout. 

d.s./r.k. Appeal allowed. 
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Din Muhammad J. 

Ram Partab — Plaintiff — Appellant. 

v. 

Shib Lal — Defendant — Respondent. 

Second Appeal No. 590 of 1939, Decided 
on 23rd November 1939, from decree of 
Addl. Dist. Judge Rohtak at Hissar, D/- 
13th February 1939. 

Practice — Pleading — Suit on mortgage — Plea 
by mortgagor that consideration for mortgage 
was not in cash but consisted of bahi accounts 
does not amount to plea of want o f consideration. 

Where the only plea raised on the question of 
consideration for mortgage was that no cash was 
paid but it was admitted that the transaction 
relating to some other land took place in lieu of 
old bahi accounts, this does not amount to a plea 
of want of consideration. [P 197 C 2] 

Fakir Chand Mitfcal — for Appellant. 

Qabul Chand Mittal — for Respondent. 

Judgment. — The appellant, Ram Partap, 
instituted a suit for recovery of Rs. 500 
against Shib Lal by the sale of the mort- 
gaged property as well as of the other pro- 
perty belonging to the mortgagor or from his 
person. It was alleged that a simple mort- 
gage had been effected in his favour and that 
nothing had been paid on that account. The 
defendant stated in reply that a mortgage had 
been effected in favour of the plaintiff but 
it did not relate to the land detailed in the 
plaint and that the consideration of the 
mortgage was not paid in cash but consisted 
of bahi accounts. He further added that 
the personal relief against him was time- 
barred. On the pleadings of the parties the 
material issues framed were : 

(1) Whether the defendant mortgaged the land in 
suit in favour of the plaintiff ? (2) Whether the 
relief against the person of the defendant has been 
aught within time. 

The Subordinate Judge, First Class, came 
to the conclusion that the mortgage related 


to the land described in the plaint but he 
held that the personal relief was time- 
barred. He accordingly granted a prelimi- 
nary decree for Rs. 500 with costs under 
O. 34, R. 4, Civil P. C., against Shib Lal. 
On appeal, the District Judge agreed with 
the finding of the Court below so far as the 
land under mortgage was concerned but 
held that no consideration had passed. He 
further observed that no decree under 
O. 34, R. 4, Civil P. C., could be passed 
against the defendant as he was a statutory 
agriculturist and, under S. 16, Land Alie- 
nation Act, his land could not be sold. He 
accordingly allowed the appeal and reversed 
the decree of the Court below. Ram Partab 
has appealed. 

Counsel has urged that the District Judge 
was not competent to go into the matter of 
consideration inasmuch as want of consi- 
deration had not been pleaded by the mort- 
gagor Shib Lal. On going through the 
record, I find that this contention is not 
without force. As stated above, the only 
plea raised on the question of consideration 
was that no cash was paid but it wasl 
admitted that the transaction relating to 
some other land took place in lieu of old 
bahi accounts. This does not amount to a 
plea of want of consideration. His plea that 
some other land was mortgaged was nof» 
accepted by both the Courts below and 
what remains does not amount to a denial 
of consideration. In these circumstances, 
the District Judge was not justified in 
allowing a question of fact to be raised for 
the first time before him and deciding it 
against the appellant. It is true that no 
decree for sale of the mortgaged property 
can be made against Shib Lal as he is a 
statutory agriculturist, but the suit cannot 
be dismissed on that ground. It may be 
observed that the appellant too is a statu- 
tory agriculturist. I accordingly allow the 
appeal, set aside the decree of the District 
Judge and pass a decree for Rs. 500 against 
Shib Lal declaring the same to be a charge 
on the land mortgaged. The decretal amount 
will be payable on or before 26th February 
1940; otherwise it will be recovered in 
accordance with law. There will be no 
order as to costs before me but the defen- 
dant will pay the plaintiff’s costs in both 
the Courts below. 

d.s./r.k. Appeal allowed. 
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Din Muhammad J. 

Firm Man Singh Moti Bam Maliwara, 
Delhi — Defendant — Appellant. 

v. 

B. N. Sinha and another , Defendants 
and another , Plaintiff — Respondents. 

Second Appeal No. 640 of 1939, Decided 
on 23rd January 1940, from decree of Dist. 
Judge, Delhi, D/- 23rd February 1939. 

(a) Transfer of Property Act (1882), S. 53 — 
Creditor occupying position of defendant — 
Six years time limit to challenge transfer does 
not affect his defence. 

It is true that the creditor has to challenge the 
transfer only within sis: years, but where the credi- 
tor has occupied the position of a defendant, no 
time limit affects his defence and he can conse- 
quently challenge the transfer even though six 
years had expired. [P 198 0 2 ; P 199 0 1] 

^ (b) Transfer of Property Act (1882), S. 53 
— Bona fide transferee even from fraudulent 
transferee is protected. 

A bona fide transferee, even from a fraudulent 
transferee, is protected under S. 53 : AIR 1923 
Mad 558 ; AIR 1928 All 29 ; A I R 1929 Lah 1 ; 
AIR 1936 Lah 286 and AIR 1938 Lah 73, 
Rel. on, [P 199 C 1] 

Bishan Narain — for Appellant. 

J. L. Kapur — 

for Respondent (Plaintiff ). 
Bhagwat Dayal — for other Respondents. 
Judgment. — This appeal has arisen in 
the following circumstances: On 19th March 
1926, Mr. Sinha raised a loan of Rs. 2000 
from the firm Man Singh Moti Ram and on 
the same date his wife, Mrs. Sinha, deposited 
the title deeds of the immovable property 
in dispute by way of collateral security 
(Exs. D-5 and D-6). On 8th April 1926. 
Mrs. Sinha borrowed on her own account 
Rs. 1000 from the firm (Ex. D-3). On 18th 
June 1927 Mrs. Sinha made a gift of the 
property in dispute to her husband, Mr. 
Sinha, and on 20th June the deed of gift in 
relation thereto was registered. On 30th 
October 1929, the firm instituted two suits 
for recovery of the moneys due from Mr. 
Sinha as well as Mrs. Sinha. In one suit Mr. 
Sinha was sued as the pripcipal debtor and 
Mrs. Sinha as a surety and in the other suit 
Mrs. Sinha was sued alone. Both these suits 
were decreed on 11th October 1930. In the 
suit in which Mrs. Sinha had been impleaded 
as a surety she was discharged. It may be 
remarked that this order was confirmed by 
a Division Bench of this Court on 27th 
February 1935, with the result that the 
firm obtained only a money decree against 
Mr. Sinha. 

On 19th August 1931, Mr. Sinha mort- 
gaged with possession the gifted property 


to Zia-ud-Din (Ex. P-2). On 13th May 
1934 Mr. Sinha redeemed the mortgage 
(Ex. P-6), and on 26th September 1934 
mortgaged the property once more to San- 
gham Lai for Rs. 1000 (Ex. P-3). He did 
not deliver physical possession to the mort- 
gagee on this occasion but executed a deed 
of rent in his favour. On 4th October 1935, 
he created a further charge of Rs. 99 on 
this property (Ex. P-5). This mortgage, 
however, was not registered. The firm took 
out execution proceedings against Mrs. Sinha 
in the course of which the property in suit 
was put to auction on 26th April 1936 and 
purchased by the firm itself. On 22nd June 
1936, Sangham Lai instituted a suit for 
recovery of Rs. 1132-12-0 on the foot of his 
own mortgages and further sought a de- 
claration that the firm had no right, title 
or interest in the property in suit. During 
the pendency of this suit Mr. Sinha was 
adjudged an insolvent and the property in 
suit was taken possession of by the Official 
Receiver and sold in due course. The suit 
instituted by Sangham Lai was resisted by 
the firm. The Subordinate Judge came to 
the conclusion that the gift was intended to 
defeat and delay the creditors and was con- 
sequently invalid. He further found that 
the second mortgage in favour of Sangham 
Lai was inadmissible for want of registra- 
tion. Holding, however, that the first mort- 
gage in his favour could not be touched 
inasmuch as he being a transferee in good 
faith and for consideration, was protected 
under S. 53, T. P. Act, he decreed the suit. 
On appeal, the District Judge went the 
length of saying that even the gift was valid 
inasmuch as it had not been challenged by 
any creditor within six years. It is mainly 
with a view to challenge this finding of the 
District Judge that the present appeal has 
been preferred. 

Counsel for the appellant contends that 
no doubt the creditor could challenge the 
gift only within six years but inasmuch as: 
the creditor in the present suit occupied 
the position of a defendant, no time limit 
affected his defence and he could conse- 
quently challenge the gift even though six 
years had expired. He further argues that 
Sangham Lai was guilty of gross negligence 
and that consequently it could not be held 
that he was a transferee in good faith 
although it cannot be disputed that he was 
a transferee for consideration. On the point 
of limitation, counsel for the respondents 
frankly concedes that- the firm could raisei 
an objection in the present suit even though! 
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L imitation had expired and the position so 
lonoeded is in my view sound in law. I 
nave no hesitation in holding therefore that 
the decision of the District Judge that the 
gift could not be challenged by the firm in 
the present suit is entirely wrong. This, 
however, does not materially affect the 
decision of the case as the appeal fails 
otherwise. 

On the second contention raised by the 
appellant’s oounsel he has urged that it was 
the duty of Sangham Lai to have made an 
inquiry into the title of his mortgagor and 
he should have in this connexion called 
upon the mortgagor to produce the original 
title deeds relating to the property in suit 
which could establish a valid title in his 
donor and as he failed to do so, his transac- 
tion cannot be maintained in law. In this 
connexion he has relied on 33 Bom l 1 and 
AIR 1923 P C 211. 2 These authorities no 
doubt lay down that transferees are bound 
to ascertain whether the title deeds are 
already pledged in places where mortgages 
•by deposit of title deeds are legal but they 
do not come into operation in the present 
case. In my view, the only title deed which 
Sangham Lai had to look into was- the deed 
of gift which conferred title upon his mort- 
gagor to transfer the property and as it is 
•not disputed that the deed of gift did exist 
and that the period for challenging the 
deed had also expired at the time when the 
mortgage was executed in favour of San- 
gham Lai, he cannot but be held a trans- 
feree in good faith. It is well settled that a 
bona fide transferee, even from a fraudulent 
transferee, is protected under S. 53. If any 
authority is needed for this proposition, 
reference may be made to 46 Mad 478, 8 
AIR 1928 All 29 4 at p. 32, 10 Lah 447 6 
at p. 462, AIR 1936 Lah 286® and A I R 
1938 Lah 73. 7 Holding, therefore, that San- 

1. Bank of Bombay v. Suleman Somji, (1909) 33 
Bom 1=1 1 0 369=35 I A 139= 10 Bom L R 
1065 (P O). 

2. Imperial Bank of India v. U Ray Gyaw Thu, 
(1923) 10AIBPO 211=76 I G 910= 50 I A 
283=1 Rang 637=51 Oal 86 (P 0). 

3. Pothani Pnfchan Vittil v. Adrasseri Raru Nair, 
(1928) 10 A I R Mad 568 = 72 I 0 727 = 46 
Mad 478=44 MLJ 627. 

4. Shikar Ohand v. Jagmandar Das, (1928) 15 
A I R All 29=106 I O 619=25 A L J 873. 

3. Maharajah of Farid Kot State v. Anant Ram 
(1929) 16 A I R Lah 1=114 IO 62 = 10 Lah 
447=31 P L R 621. 

<1. Malan Devi v. Amritsar National Bank Ltd., 
(1986) 28 A I R Lah 286= 37 P L R 787. 
Basharat All 8hah v. Ram Rattan, (1938) 25 
A I R Lah 78=181 1 0 301=ILR (1938) Lah 
489=40 P L R 1000. 


gham Lai’s transaction cannot be assailed 
even if the original gift by virtue of which 
his mortgagor came to hold the property 
mortgaged to him is declared to be fraudu- 
lent, I dismiss this appeal. In the peculiar 
circumstances of the case, however, the 
parties will bear their own costs before me. 

D.s./R.K. Appeal dismissed . 
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Bhide J. 

W asu Ram and another — Defendants 

— Appellants, 

v. 

Mohammad Ramzan and others , Plain- 
tiffs and others , Defendants — 

Respondents. 

Second Appeal No. 717 of 1939, Deci- 
ded on 12th January 1940, from prelimi- 
nary decree of District Judge, Multan, D/- 
17th March 1939. 

Transfer of Property Act (1882), Ss. 63 and 
63A — Mortgage with possession — Improve- 
ments made by mortgagee yielding rent — 
Mortgagee can claim cost of improvement with 
interest but mortgagor must be given credit for 
rents received by mortgagee even if no condi- 
tion to that effect is inserted in mortgage deed. 

In case of a mortgage with possession although 
no condition is inserted in the deed about credit- 
ing rents and profits to the mortgagor, this condi- 
tion is always implied owiDg to the relationship 
of mortgagor and mortgagee between the parties. 
The property is mortgaged only as a security for 
the mortgage debt and whatever rents and profits 
are received, must obviously be applied towards the 
mortgage debt. If the mortgagee has incurred the 
cost of the improvements which have yielded the 
rents and profits, he is of course entitled to claim 
the cost with interest. But the mortgagor should 
be given oredit for the rents received by the mort- 
gagee. [P 200 C 2} 

Achhru Ram — for Appellants. 

Shabir Ahmad — for Respondents. 

Judgment. — This is a second appeal 
arising oufc of a suit for redemption of cer- 
tain urban immovable property which was 
mortgaged with possession by one Kaura in 
favour of one Remal Das on 1st March 1889 
for a sum of Rs. 130. This sum was payable 
with interest at the rate of Re. 1-4-0 per 
cent, per mensem after deducting four annas 
per mensem as rent for the mortgaged pro- 
perty. The mortgaged property apparently 
consisted of an open site with four walls sur- 
rounding it. By the terms of the mortgage 
deed, the mortgagee was authorized to con- 
struct a building on the land and in the 
event of such construction he was also en- 
titled to claim interest at Re. 1-4-0 per cent, 
per mensem on the amount spent by him. 
Defendants 1 and 2 in the case were des- 
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cendants of Ramel Das, the original mort- 
gagee. They had mortgaged their mortgagee 
rights to defendants 3 to 5 by a mortgage 
deed dated 5th September 1927. These 
latter defendants had only paid Rs. 200 as 
part of the consideration and had executed 
a mortgage deed for the balance in favour 
of defendants 1 and 2. 

Various issues were framed on the pleas 
raised by the defendants. The trial Court 
passed a preliminary decree for redemption 
under O. 34, R. 7, Civil P. C., declaring 
that the amount due on the mortgage on 
the date of the suit was Rs. 1889-3-0 and 
directing the plaintiffs to pay that amount 
with future interest by a certain date. On 
appeal the learned District Judge has held 
that the amount due to the mortgagee 

worked out as follows : 

1. Rupees 130 principal. 

2. Rupees 749 interest at the rate of Re. 1 per 

cent, per mensem. 

3. Rupees 138-3-9 cost of improvements effected 

by the mortgagee. 

4. Rupees 806 interest on the cost of improve- 

ments. 

The learned District Judge reduced the 
rate of interest from Re. 1-4-0 to Re. 1 per 
cent, per mensem on account of the provi- 
sions of the Punjab Relief of Indebtedness 
Act. The learned Judge further found that 
the mortgagee had realized Rs. 1728 by 
way of rent of the building constructed by 
him. He therefore held that the interest 
and the rent may be taken to counter- 
balance each other. Leaving aside the inter- 
est and the rent he passed a decree for 
redemption on payment of Rs. 268-3-9. 
From this decision the present appeal has 
been preferred. The learned counsel for the 
appellants has not challenged the reduction 
in the rate of interest under the Punjab 
Relief of Indebtedness Act. He has how- 
ever contended that the mortgagee was 
entitled to claim interest on the cost of 
improvements according to the terms of the 
mortgage deed and there was no provision 
in the mortgage deed for any reduction on 
account of rent realized by the mortgagee. 
He further contended that in any case the 
rent realized by the mortgagee could only 
be set off as against the interest due on 
the cost of improvements on the principle 
embodied in Ss. 63 and 63A, T. P. Act. 
There was no justification for not allowing 
the interest on the principal mortgage 
amount. In the alternative he said that his 
client would even be* prepared to forgo the 
amount due on the cost of improvements 
and the interest thereon, because the amount 


due to him would still be more than the 
amount decreed by the learned District 
Judge, if the rent is left out of considera- 
tion. 

After carefully considering the principles 
embodied in Ss. 63 and 63A, T. P. Act, 
and the facts of the case, I do not see any 
good reason why the plaintiff should not 
be given credit for the rents received by 
the mortgagee. According to the principle 
of S. 76, els. (g) and (h), T. P. Act, it was 
incumbent on the mortgagee to keep clear 
accounts of all sums spent and received by 
him as a mortgagee and to credit the receipts 
towards the discharge of the mortgage debt. 
The mortgagee did not care to keep or pro- 
duce any accounts and in the circumstances 
I do not see any good reason to interfere 
with the estimate of the rent received by 
the mortgagee made by the learned District 
Judge on the basis of such evidence as was 
available. It is true that the mortgage deed 
allowed the mortgagee to construct a build- 
ing and charge the mortgagor with the 
cost thereof with interest. But although no 
condition was inserted in the deed about 
crediting rents and profits to the mortgagor, 
this condition is always implied owing to 
the relationship of mortgagor and mortgagee 
between the parties. The property is mort- 
gaged only as a security for the mortgage 
debt and whatever rents and profits are 
received, must obviously be applied towards 
the mortgage debt. If the mortgagee has 
incurred the costs of the improvements 
which have yielded the rents and profits, 
he is of course entitled to claim the cost 
with interest. But he has been allowed 
these items and he has therefore no griev- 
ance in the matter. 

It was urged by the learned counsel for 
the appellant mortgagee that his client was 
prepared to give up the costs of improve- 
ment and the interest thereon. But I do 
not see why he should be allowed to do so. 
As stated above, the mortgaged property 
was in his possession only by way of secu- 
rity and not as an investment and there 
seems to be no justification for allowing the 
mortgagee to retain anything more out of 
the profits made by him, over and above 
his outlay on the improvements and inter- 
est thereon. I therefore see no good reason 
to interfere with the decree of the learned 
Distriot Judge and dismiss the appeal with 
costs. 

d.s./r.k Appeal dismissed. 
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A. I. R. 1940 Lahore 201 

Bhide J. 

Har Dial — Defendant — Appellant. 

v. 

Chaudhri Gurditta Bam and another , 

Plaintiffs and others , Defendants 

Respondents. 

First Appeal No. 9 of 1939, Decided on 
14th November 1939, from order of Addl. 
Dist. Judge, Lyallpur, D/- 31.10-1938. 

(a) Transfer of Property Act (1882), Ss. 60 
and 92 — Subsequent mortgagee given right to 
redeem prior mortgage— Equity of redemption 
transferred to another person and prior mort- 
gage redeemed by him — Suit by subsequent 
mortgagee for redemption of prior mortgage 
held did not lie and S. 92 was inapplicable. 

According to the terms of a subsequent mortgage, 
the mortgagee was given a right to redeem a prior 
mortgage on payment of certain sum out of the 
mortgage money. Subsequently the equity of re- 
demption was transferred to another person who 
redeemed the prior mortgage. The subsequent 
mortgagee thereupon instituted a suit for posses- 
sion by redemption of prior mortgage : 

Held that the suit for redemption did not lie and 
the rule of subrogation laid down in S. 92 was not 
applicable to the case. [p 201 C 2] 

(b) Pleading — Amendment — Prior mortgage 
redeemed by purchaser of equity of redemption 
--Suit by subsequent mortgagee for redemption 
of prior mortgage— -Amendment of plaint so as 
to turn it into suit for possession should be 
allowed. 

Where a prior mortgage has been redeemed by 
the purchaser of the equity of redemption and the 
subsequent mortgagee brings a suit for redemption 
of the prior mortgage instead of suit for possession 
as mortgagee, the defect in the frame of the suit is 
a technical one and the plaintiff should be allowed 
to amend the plaint. [p 201 C 2] 

Inder Dev — for Appellant . 

J. L. Kapur — for Respondent 1 . 

Judgment. — The plaintiffs claimed that 
the land in dispute along with some other 
land had been mortgaged in their favour for 
a sum of Rs. 1700 and according to the 
terms of the mortgage the land in dispute 
which had already been mortgaged in 
favour of Mohan Ram was to be redeemed 
from him on payment of Rs. 545 out of the 
mortgage money. The previous mortgage 
was for a term of 10 years and was not re- 
deemable till the expiry of that term. In 
the meantime, the equity of redemption 
had been transferred to one Har Dial, who 
redeemed the prior mortgage in favour of 
Mohan Lai. The plaintiffs thereafter insti- 
tuted the present suit for possession of the 
land in dispute by redemption of the prior 
mortgage on payment of Rs. 545. The de- 
fendants resisted the suit, inter alia, on the 
ground that the prior mortgage was re- 
settled and was no longer in existence and 

erefore a suit for redemption was not 


competent. This contention was upheld by 
the tiial Court and the suit for redemption 
being held to be incompetent, was dismiss- 
ed. On appeal, the learned District Judge 
has taken a contrary view and remanded 
the suit for trial. From this decision the 
present appeal has been preferred. 

It is not disputed before me that the 
prior mortgage was redeemed by Har Dial 
wbo stood in the shoes of the original mort- 
gagee by transfer of the equity of redemp- 
tion. In the circumstances, I do not see 
how any suit for redemption can now lie. 
The plaintiffs, as second mortgagees, were 
no doubt given the right to redeem the 
prior mortgaged land that was on the as- 
sumption that the first mortgage was in 
existence. A mortgagor has always a right 
to redeem his property and on such re- 
demption the mortgage ceased to exist : cf. 
S. 60, T. P. Act. The rule of subrogation 
laid down in S. 92, T. P. Act, has no appli- 
cation to the circumstances of the case. The 
learned counsel for the respondent was un- 
able to cite any authority in support of the 
contrary view taken by the learned District 
Judge. He merely urged that the land was 
mortgaged in plaintiffs’ favour and no par- 
tial redemption was permissible. But there 
was no question of any partial redemption 
in this case, as the whole of the land in dis- 
pute was mortgaged in favour of Mohan 
Lai and that mortgage has been entirely 
redeemed. 

The learned counsel for the appellant did 
not dispute that the plaintiffs would be en- 
titled to sue for possession of the land in 
dispute as mortgagees but he merely con- 
tended that a suit for redemption does not 
lie. The learned counsel for the plaintiff 
offered to amend the plaint. The defect in 
the frame of the suit is a technical one and 
I think the plaintiff should be allowed to 
amend the plaint and the suit should be 
tried on merits. I accordingly accept the 
appeal and setting aside the orders of the 
Courts below remand the case to the trial 
Court with the direction that the plaintiffs 
be permitted to put in an amended plaint 
within a time to be fixed by that Court, 
subject to payment of Rs. 50 as costs to the 
appellant. It will be of course open to the 
appellant to raise any objections to the am- 
ended plaint he may have on the ground 
of court-fees, non-joinder of parties, etc. 
Parties are directed to appear before the 
trial Court on 4th December 1939. 

D.s /r.k. Case remanded. 
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Tek Chand J. 

Rup Chand and others — Petitioners. 

v. 

Kanhaya and others — Respondents. 

Civil Revn. No. 147 of 1939, Decided on 
4fch December 1939, for revision of order of 
Sub-Judge, First Class, Rohtak. 

Decree — Enforcibility — Partition suit — Final 
decree directing plaintiffs to be put in posses- 
sion of their shares but not allotting shares to 
defendants in suit — Application by defendants 
for preparation of decree sheet is incompetent. 

It is true that in a partition suit every party, 
whether arrayed as a plaintiff or as a defendant, is 
substantially a plaintiff in a suit and is entitled to 
a decree, and that he can move the Court, on pay- 
ment of the proper stamp duty to take steps to 
put him in possession of the share allotted to him. 
It is also true that the preparation of decree sheets 
in such cases is merely a ministerial act to which 
the provisions of Art. 181, Limitation Act, do not 
apply. But where the final decree passed in the 
partition suit did not allot shares to the defen- 
dants but merely passed a decree in favour of the 
plaintiffs and directed that the plaintiffs be put in 
possession of their shares, an application by defen- 
dants for preparation of a decree sheet is incom- 
petent. [P 202 C 2 ; P 203 C 1] 

F. C. Mital — for Petitioners . 

Parkash Chandra Jain for Shamair Chand 

and Shamair Chand — 

for Respondents. 

Order. — This is a petition for revision 
of the order of the Subordinate Judge, First 
Class, Rohtak, dismissing the defendant- 
petitioners' application for preparation of a 
deoree sheet in a suit for partition of cer- 
tain abadi land. The facts briefly are that 
on 23rd December 1929, Kanhaya and 
Bakhtawar instituted a suit for possession 
by partition of their share in abadi land 
measuring 7073 square yards. To this suit 
57 persons were impleaded as defendants. 
Subsequently, by an order under O. 1, R. 8, 
Civil P. C., four persons, namely Bhaga, 
Har Lai, Rup Chand and Molar, were ap- 
pointed to represent the defendants. By 
consent of parties a preliminary deoree, 
defining the shares of the various parties, 
was passed on 29th July 1930. On 6th 
October 1930, the plaintiffs applied that a 
final deoree be passed. The Court accord- 
ingly appointed a local commissioner to 
suggest the mode of partition of the land 
in dispute. While these proceedings were 
pending, several of the defendants, including 
the present applicants Rup Chand, Har- 
nath, Sher Singh and Ratan Singh, who 
were defendants 1 to 4 in the suit, applied 
that their shares also be separated. The 
Court granted this application and directed 


which should be allotted to these defen- 
dants. The commissioner submitted his re- 
port in which certain plots were allotted to 
the plaintiffs, and Khasra Nos. 10 and 12 
to defendants 1 to 4. This report was con- 
sidered by the Subordinate Judge on 17th 
August 1931, when he passed an order 
granting the plaintiffs a final decree for 
possession of the plots allotted to them by 
the commissioner in the plan attached to 
his report. He further ordered that a de- 
cree sheet be prepared “strictly in accord- 
ance with the law on the point.” It will be 
noted, that the final decree did not order 
that possession of the plots allotted to de- 
fendants 1 to 4 was also to be given. The 
plaintiffs took out execution of this decree 
but the proceedings were not followed up 
and the execution was consigned to the 
record room. 

On 6th October 1936, the present appli- 
cation was made by Rup Chand, Hamath, 
Sher Singh and Rattan Singh, defendants 1 
to 4 in the original suit, praying that a 
decree sheet be prepared and on payment 
of the requisite stamp duty they may be 
put in possession of the shares allotted to 
them. The application was resisted by the 
plaintiffs and some of the other defendants 
in the suit on three grounds : (1) that the 
application was barred by time ; (2) that the 
applicants, other than Rup Chand, had no 
locus standi to move the Court; and (3) 
that subsequent to the passing of the final 
decree on 17th August 1931, a new com- 
promise had been effected between the 
parties by which the arrangement for the 
allotment of shares made by the local com- 
missioner during the proceedings in the 
previous suit had been superseded, that 
plots had been allotted to the various co- 
sharers afresh and that the various cosharers, 
including the applicants, were in possession 
of the plots allotted to them in this new 
arrangement. The trial Court held that the 
application was barred by time under 
Art. 181, Limitation Act, that Rup Chand 
alone was a party to the previous suit and 
therefore of all the applicants he alone was 
entitled to maintain the present application 
and further that the alleged compromise 
had not been proved. On these findings he 

dismissed the application. 

On revision, it is contended by the learned 
counsel for the petitioners that the view of 
the lower Court that Art. 181 bars the pre- 
sent application is erroneous inasmuch asj 
in a partition suit every party, whetherl 
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arrayed as a plaintiff or as a defendant, is 
substantially a plaintiff in the suit and is 
entitled to a deoree, and that he can move 
the Court, on payment of the proper stamp 
duty, to take steps to put him in possession 
of the share allotted to him : 16 Lah 901. 1 
It is further argued that the preparation of 
deoree sheets in such cases is merely a 
ministerial act to which the provisions of 
Art. 181, Limitation Act, do not apply : 
AIR 1937 Oudh 409. 3 These contentions 
are correct so far as they go, but in this 
case the final decree passed by the Court 
on 17th August 1931 did not allot shares 
to the present applicants in the land in dis- 
pute in accordance with the report of the 
local commissioner. It merely passed a 
decree in favour of the plaintiffs and directed 
^hat the plaintiffs be put in possession of 
their shares. What the applicants therefore 
now really want is an amendment of the 
decree. For this however they have not 
made any prayer in the application. Once 
the deoree is amended so as to direct that 
the applicants also be put in possession of 
their shares according to the report of the 
local commissioner, it will be open to these 
applicants to have a decree- sheet prepared 
on payment of the requisite stamp duty, 
and then they can seek the assistance of the 
Court for being put in possession of the 
plots allotted to them. Admittedly, this has 
not been done. The present application is 
therefore, incompetent. 

Mr. Fakir Chand Mital asked for permis- 
sion to amend the application so as to 
include a. prayer for the amendment of the 
decree in the manner mentioned above. 
But I am unable to allow amendment at 
this stage of the case. The plaintiffs and 
the other defendants have had no opportu- 
nity of meeting this new case and I cannot 
possibly adjudicate upon it on the materials 
on the record. I must therefore dismiss 
the present application, leaving it open to 
the petitioners, if so advised, to apply to the 
lower Court for amendment of the decree. 
Before concluding, I think it necessary to 
observe that the decision of the learned 
Judge on issue 2 is erroneous. In the suit 
Rdp Chand was one of the persons who had 
been appointed under O. 1, R. 8 to repre- 
sent the other defendants. Therefore, all 
th e persons, wh om he represented are enti- 

l.Maqbul Ahmad v. Afzululnisa, (1936) 23 AIR 

I*h 1=160 I C 206=16 Lah 901=37 PLH 
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fl. Abdul Wahid v. Rahmat Ullah, (1937) 24 AIR 

Oudh 409=166 I C 718=1937 OWN 124= 
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tied to the benefit of the decree and they 
can either in their own name or through 
Rup Chand, take such further steps as may 
be necessary in the suit. In view of my 
decision that the present application is in- 
competent, I do not think it necessary to 
consider the third point, that is, whether 
the parties had, by a legal and binding 
arrangement, superseded the final decree by 
mutual agreement. The petition for revi- 
sion fails and is dismissed, but in the cir- 
cumstances, the parties are left to bear their 
own costs. 

D.S./r.K. Petition dismissed. 

A. I. R. 1940 Lahore 203 

Blacker J. 

J ai Ram — Appellant 

v. 

Emperor. 

Criminal Appeal No. 692 of 1939, De- 
cided on 30th October 1939, against com- 
plaint filed by Sessions Judge, Gujranwala, 
D/- 5th May 1939. 

(a) Criminal P. C. (1898), S. 476 — S. 476 
does not require that Court making complaint 
can only act on statements made before it on 
oath. 

(| that S. 476 lays down is that it should 
“appear” to the Court that an offence has been 
committed and if a responsible officer in the posi- 
tion of a Senior Subordinate Judge makes a report 
that certain statements made on oath are false it 
would be sufficient to make it “appear” for the 
purposes of this Section that an offence of perjury 
has been committed. There is nothing whatever in 
the language of S. 476 to suggest that a Court 
making a oomplaint can only act on statements 
that are made on oath before it. [P 204 C 1] 

(b) Criminal P. C. (1898), S. 476 — Accusa- 
tion of corruption made against responsible 
officer prima facie false — There should be 
enquiry into offence under S. 193, Penal Code. 

Where an allegation about a responsible officer 
amounting to an accusation of corruption against 
him appears prima facie to be false, it is in the 
highest degree expedient in the interests of justice 
that there should be an enquiry into it and the 
Court is justified in filing a complaint under Sec- 
tion 193, Penal Code, against the person making 
the accusation. [P-204 C 1] 

Bashir Ahmad — for Appellant. 

Nazir Hussam, Assistant Legal Remem- 
brancer and Qabul Chand (for Manak 
Chand, Decree- holder) 

for Respondent . 

Judgment. — In the course of proceed- 
ings in the Court of the Senior Subordinate 
Judge at Gujranwala the present appellant 
put in an application for transfer of the 
case. With this application he filed the 
usual affidavit and in that affidavit he 
made certain allegations against the im- 
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partiality of the Senior Subordinate Judge. 
As is usually the case, the District Judge 
before -whom this application was made 
called for the report of the Senior Sub- 
ordinate Judge on these allegations. The 
Senior Subordinate Judge denied them 
and the learned District Judge on the 
basis of this denial filed a complaint against 
the appellant under S. 193, Penal Code. 
The appellant has now come up on appeal 
against this complaint under S. 476 B, 
Criminal P. C. The main point taken by 
his counsel is that the statement of the 
learned Senior Subordinate Judge was not 
on oath. There appears to me to be nothing 
whatever in the language of S. 476 to sug- 
gest that a Court making a complaint can 
only act on statements that are made on 
oath before it. No doubt it could be argued 
that if the Court concerned had decided to 
hold an enquiry before making the com- 
plaint, such enquiry would be by means of 
taking evidence on oath. That may be so 
or may not be so. As the learned Judge in 
this case did not hold such an enquiry, I do 
not have to consider this point. All that 
S. 476 lays down is that it should “appear” 
to the Court that an offence has been com- 
Imitted and it seems to me to be impossible 
to deny that if a responsible officer in the 
position of a Senior Subordinate Judge 
makes a report that certain statements 
made on oath are false it would be sufficient 
to make it “appear” for the purposes of 
this Section that an offence of perjury has 
been committed. 

The next point to be considered is whe- 
ther it is expedient in the interests of 
justice that there should be an enquiry on 
this point. It has to be noted in this case 
that one of the allegations made about 
this Senior Subordinate Judge practically 
amounts to an accusation of corruption 
against him. It seems to me impossible to 
deny that in such circumstances if such an 
allegation appears prima facie to be false it 
ds in the highest degree expedient in the 
linterests of justice that there should be an 
enquiry into it. It appears to me that the 
action of the learned District Judge in mak- 
ing a complaint was fully justified and that 
there is no force in this appeal which is 
hereby dismissed. At the request of the 
learned counsel for the appellant I may 
remark in conclusion that I think that the 
learned trial Magistrate will obviously not 
let himself be influenced by the fact that 
the complaint has been made by the Dis- 
trict Judge and will try the case before 


him purely on the evidence that is given m 
his Court. 

d.s./r.k. Order accordingly. 

A. I. R. 1940 Lahore 204 

Tek Chand and Bhide JJ. 

Bir Singh — Appellant. 

v. 

Kartara and others — Respoqdents. 

Letters Patent Appeal No. 103 of 1939, 
Decided on 14th December 1939, against 
judgment of Dalip Singh J., in S.A. No. 1421 
of 1938, Decided on 16th March 1939. 

Letters Patent (Lahore), Cl. 10 — Mistake 
apparent on face of record can be corrected for 
first time in Letters Patent appeal. 

The point that the mistake apparent on the face 
of the record and not noticed by oversight of all 
concerned should be corrected, can be allowed to 
be raised for the first time in appeal under the 
Letters Patent. (P 205 0 1,2] 

Mela Bam Aggarwal — for Appellant . 

Dr. Nand Lai — for Respondents. 

Tek Chand J. — This is an appeal under 
Cl. 10 of the Letters Patent from the judg- 
ment of Dalip Singh J. sitting in Single 
Bench, dated 16th March 1939. The mate- 
rial facts are that Gajjan Singh, defendant 2, 
mortgaged ancestral houses in favour of Bir 
Singh. Subsequently, Bir Singh instituted- 
two suits for recovery of the amount due on 
foot of these mortgages and obtained decrees 
thereon. In execution of these decrees he 
took proceedings for sale of the mortgaged 
houses. The plaintiffs, who are the sons of 
Gajjan Singh, mortgagor, instituted a suit 
for a declaration that the houses were an- 
cestral property, that the mortgages had 
been effected without consideration and 
necessity and that they and the decree 
obtained thereon were not binding on the 
plaintiffs and that the houses were “not 
liable to attachment and sale in execution 
proceedings and should be released.” The 
defendant decree- holder denied the plain- 
tiffs’ claim. The issues framed were : 

1. Whether the houses were ancestral qua the 
plaintiffs ? and 

2. Whether the mortgages had been executed for 
consideration and necessity ? 

The trial Judge found both these issues 
in favour of the plaintiffs and granted them 
the “declaratory decree prayed for.” This 
judgment was affirmed on appeal by the 
District Judge, and a second appeal to this 
Court was dismissed by Dalip Singh J. 
After the second appeal had been dismissed, 
Bir Singh, appellant, presented an applica- 
tion before the learned Judge, pointing oufc 
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that fche suit had been really brought for 
the protection of the plaintiffs’ reversionary 
rights and that on the pleadings as well as 
on the findings on the issues, the only decree 
to which they were entitled was one for a 
declaration that the mortgages as well as the 
decrees obtained thereon and the sale in 
execution of those decrees shall not affect 
their reversionary rights after the death of 
the mortgagor. He averred that this point 
had not been noticed and the decree actually 
passed went beyond the scope of the suit 
inasmuch as it declared that the houses 
were not liable to attachment and sale in 
execution of the decrees and should be re- 
leased.” It was urged that the mistake was 
apparent on the face of the record and 
should be corrected. The learned Judge felt 
the force of this objection and granted the 
appellant a certificate for an appeal under 
Cl. 10 of the Letters Patent. 

Before us Dr. Nand Lai for the plaintiffs- 
respondents has objeoted that the point not 
having been raised in the Courts below or 
before the learned Judge when the second 
appeal came up for hearing before him, 
ought not to be allowed to be raised for 
the first time in appeal under the Letters 
Patent. In support of this contention he 
has referred us to several rulings. These 
rulings however are inapplicable as they aU 
relate to objections on the merits. In this 
case, the mistake is apparent on the face of 
the record and does not appear to have been 
noticed by oversight of all concerned. There 
can be no doubt that on the allegations in 
the plaint and the findings of the Court, the 
only decree that could have been passed in 
favour of the plaintiffs was one for a decla- 
ration protecting their reversionary rights 
Admittedly, the plaintiffs have only a rever- 
sionary interest in the mortgaged houses, 
and the alienation by their father Gajjan 
Singh is valid for his lifetime irrespective 
of whether ifc was effected for necessity or 
not. It seems that the wording of the prayer 
as made in the plaint was not noticed by 
the parties or their counsel at any stage 
of the trial or when the appeals were pend- 
ing before the District Judge. Their judg- 
ments clearly show that they were granting 
the plaintiffs a declaration as reversioners, 
as the property was ancestral and the sales 
^ere not proved to have been effected for 
necessity. Obviously, the plaintiffs have no 
g b to have the property exempted from 
[fafS 0hlnenfc and 8ale in the lifetime of their 

thA a r ’u The deoree is outside the scope of 

suit and has been passed in these terms 
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by inadvertence. The migfcake ig apparent! 
on the record and must be corrected. 

We therefore accept this appeal and in 
modification of the decree of the Courts 
below, grant the plaintiffs a decree to the 
effect that the mortgages in dispute, the 
decree obtained on the basis of the mortgage 

*7 ^! r ,P? gh ( def0ndanfc 1) against Gajjan 
bingh (defendant 2) and the sale in execu- 
tion of the decree shall not affect the rever- 
sionary rights of the plaintiffs after the 
death of Gajjan Singh, mortgagor. Having 
regard to all the circumstances, we leave 
the parties to bear their own costs of this 
appeal. The order as to costs in the trial 
Court and the District Court shall stand. 

D.s./R.K. Appeal allowed. 

^ A. I. R. 1940 Lahore 203 

Din Muhammad J. 

Punnun Mai — Appellant. 

v. 


Bishambar Dayal — Respondent. 
Second Appeal No. 1326 of 1939, Deci- 

A^, 0n ^? fch Januar y 194 °. from decree of 
Addl. Dist. Judge, Ferozepore, D /. 17th 
May 1939. 

* (a) Hindu Law — Minor — Joint family 
business— Minor sole owner— Business managed 
by guardian— Debts incurred by guardian dur- 
ing course of business— Ancestral property of 
minor is not liable— Charge created on that 
property can in no way be described as benefi- 
cial to minor— His liability cannot be extended 
beyond assets of business. 

Where a minor succeeds to the family business 
as the sole owner and the business is managed by 

% 8 *'i ar< ^ an ° n , bi8 behalf » the ancestral property 
of the minor Is not liable for the debts incurred 
,7.,“® guardian in the course of the business. His 
liability does not extend beyond the assets of the 
business. Therefore, if the guardian creates a charge 
on . “ h J ancestral property for payment of the afore- 
said debts, the act of the guardian can in no way 
be described as beneficial to the estate or to the 
minor: 3 Cal 738 ; A I R 1918 Cal 448 • 19 I r 
6; 35 Mad 692 and AIR 1915 Lah 186 Rel on • 
ft* * 2890 (FB); A I R 1932 Lah, 29, 3;A?R 

1927 PC 12l/Dislin, f; a!Vi 916 N aTl^Expl 

(b) Civil P. C. (1908), s’. M-Ffadinl faat 
oneof fa™ P ‘ rt i<>inl f,,miIy P"*P«*7 » 

The finding that a house was no part of the 
assets of the firm but formed part of the joint 

U a Clear findin 8 of fact andean- 
, b® disturbed on second appeal. [p 208 0 1] 

' or — Decree against— Groaa negligence 

d > !T P ^ Ved “ Decree mu ** *>e set aside. 

In a suit by the minor assailing a decree obtain- 
ed against him if gross negligence of his guardian 
who conducted the case in which the decree was 
passed against the minor Is proved, the deoree 

“ u r 8t ’ Vn^ fc n Side: 4 1 R 1937 p Dieting.; 
AIR 1939 Bom 66 (F B), Not Approved. 

[P 208 0 2] 



206 Lahore Punnun Mal v. B ishambar Dayal (Din Muhammad J.) A. I. R. 


J. N. Aggarwal — for Appellant. 

Achhru Ram — for Respondent. 
Judgment. — The facts of the case may 
shortly be stated. On the death of Ban- 
wari Lai which took place in 1924, the 
plaintiff Bishambar Dayal alone succeeded 
to the joint family business which was 
working under the name and style of 
Munna Lal-Banwari Lai. Banwari Lai was 
then hardly six years of age and the busi- 
ness was continued on his behalf by his 
mother, Mt. Badamon as assisted by his 
uncle, Pokhar, and his maternal uncle, 
Ram Gopal. Pokhar died in 1929 and Ram 
Gopal continued to manage the business on 
behalf of the minor. During the life-time 
of Banwari Lai, the firm had dealings with 
Punnun Mai and owed Rs. 108 to him in 
1924. The dealings continued after Ban- 
wari Lai’s death and eventually a balance 
for Rs. 6424 was struck by Ram Gopal in 
favour of Punnun Mai on 31st March 1931. 
The plaintiff had not attained majority 
even then. On 10th August 1932, a mort- 
gage deed of a house was executed on be- 
half of Bishambar Dyal minor under the 
guardianship of Mt. Badamon in favour of 
Punnun Mai for Rs. 4000. It was stated 
therein that a large amount of money was 
due from Banwari Lai to Punnun Mai and as 
the interest was swelling every day, it had 
become necessary to effect that mortgage. 
The mortgage was with possession but in 
order to retain the possession of the pro- 
perty, the mortgagor stipulated that he 
would pay Rs. 100 per annum as rent there- 
of. It may be remarked that the recital 
about the debt being due from Banwari 
Lai for which the mortgage was being exe- 
cuted was absolutely false. 

On 27th January 1936, Punnun Mai in- 
stituted a suit against Bishambar Dyal, who 
was even then a minor, for recovery of 
Rs. 350 on account of rent and interest 
thereon. It appears that neither Mt. Bada- 
mon nor Ram Gopal consented to act as a 
guardian of the minor and consequently the 
Reader of the Court was appointed his guar- 
dian. The authority of Mt. Badamon to 
execute the deed of mortgage was challeng- 
ed in that suit but the contention was re- 
pelled on the ground that the mortgage had 
been effected for debts due from Bisham- 
bar Dyal’s father, Banwari Lai, and conse- 
quently the mortgage could not be attacked. 
On 23rd May 1936, the suit was decreed, 
and on 23rd June 1937, Bishambar Dyal, 
•who was still a minor, instituted a suit 
against Punnun Mai for cancellation of the 


deed of mortgage on the ground that Mt. 
Badamon had no authority to create a 
charge on the ancestral property on his be- 
half and further prayed for the cancellation 
of the decree mentioned above. The suit 
was resisted by Punnun Mai and on the 
pleadings of the parties besides the formal 
issues the following issues were framed on 
the merits of the case : 

(2) Is the plaintiff estopped by his conduct from 
bringing the present suit? 

(3) Is the present suit barred by res judicata ? 

(4) Was a valid mortgage deed executed in 
favour of the defendant for consideration ? 


(5) If so, is the decree in the previous suit not 
binding on the plaintiff ? 

It may be remarked that the estoppel con- 
templated by issue 2 was pleaded on the 
basis of a statement made by Mt. Badamon. 
in an insolvency case on 17th June 1933. 
The trial Court decided all the issues against 
the defendant and decreed the suit. On 
appeal, the District Judge maintained the 
decision of the Court below. Hence this 
appeal. Counsel for the appellant has raised 
three points before me: (1) that under Hindu 
Law a de facto guardian of a Hindu minor is 
authorized to execute a bona fide mortgage 
for the benefit of his estate and with due 
regard to his interests and consequently the 
mortgage effected by Mt. Badamon could 
not be challenged by the minor on any ac- 
count ; (2) that, at any rate, the house was 
a part of the assets of the business and 
on that ground a valid mortgage could be 
effected by Mt. Badamon, who was running 
the family business on behalf of the minor ; 
and (3) that the decree obtained by Punnun 
Mai in 1936 could not be attacked on the 
ground of gross negligence of the guardian. 
In my view however there is no force in 
any of the contentions raised before me. 

Taking first the matter of the authority 
of a de facto guardian to execute a bona 
fide mortgage on behalf of a minor, it is 
contended by the appellant’s counsel that 
the ancestral business could be continued 
by the mother or for that matter even by 
Pokhar or Ram Gopal on behalf of the 
minor and consequently the family pro- 
perty was liable to discharge the debfcs in- 
curred in the conduct of that business. In 
this connexion, counsel has relied on 73 

P R 1890, 1 13 Lah 399. 2 37 I C 230, 3 41 


Mastu v. Nand Lai, (1890) 73 P R 1890 (P B). 
Kundan Lai v. Beni Pershad, (1932) 19 AIR 
*r _ ctr\ o— i Q7 TP.il 13 Lah 399—32 P L R 
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I C 35, 4 AIR 1924 Mad 33 6 and 8 Lah 
597. 6 In 73 P R 1890, 1 a Full Bench of 
the Punjab Chiqf Court held that a bona 
fide incumbrance made by the de facto 
guardian of a Hindu minor for the benefit 
of the estate and with due regard to the 
minor s interests cannot be impeached by 
the minor on attaining majority on the 
ground that the guardian who purported to 
act on his behalf was not a guardian legally 
constituted under the Guardians and Wards 
Act. It was not alleged in that suit that 
the mortgage was collusive or that there 
was at the time no existing necessity or that 
the transaction was not for the benefit of 
the estate. Consequently, the question 
referred to the Full Bench was : 

In a suit to which the parties are Hindus, and in 
which special custom is pleaded, is a mortgage 
made by the de facto manager of a minor’s estate, 
which appears to have been entered into for the 
benefit of the estate and with due regard to the 
interest of the minor, liable to be impeached by 
the minor who has attained his majority on the 
ground that the guardian who purported to act 
on his behalf was not a guardian legally consti- 
tuted under the Guardians and Wards Act or 
otherwise ? 

With the principle enunciated in that 
judgment I am in respectful agreement, but 
the case is not at all in point inasmuch as 
here it is denied that the transaction was for 
the benefit of the estate or that it had been 
entered into with due regard to the interests 
of the minor. 13 Lah 399 2 followed 73 P R 
1890 1 and the same remarks apply to this 
judgment. In 37 I C 230, 8 a Division Bench 
of the Madras High Court observed that 
in the case of an ancestral business of a 
Hindu family all the members of the family, 
including the minor members, are liable for 
debts incurred in the course of the business 
and such liability is not confined to their 
shares in the assets of their business but 
extends to their shares in the family pro- 
perty. This proposition too is not disputed. 
But it is irrelevant for the purposes of the 
present case, inasmuch a3 here the minor 
was the sole owner and the principles 
enunoiated in oases in which there are 
other adult members of the family besides 
the minor to run the business do not apply 
to his case. 41 I C 35 4 goes against the 
contention of the appellant, inasmuch as it 
.yas decid ed there by Stanyon A. J. C., 

4. Jhiti Bai v. Tejmal, (1916) 3 AIR Nag 11= 

41 1 0 86=13 N L R 109. 

5. Bubbaraya Mudaly v. Thangavelu Mudaly, 

(1924) 11 AIR Mad 33=72 10 816=45 ML J 

6. R Jam at Bai v. Din Dayal, (1927) 14 AIR P 0 

121=101 1 0 373=64 1 A 211=8 Lah 697 (P C). 


that if a business was conducted on behalf 
of a minor by a guardian, the minor could 
not be held personally liable. I may point 
out in this connexion that head-note is 
misleading. While in the body of the judg- 
ment it is clearly stated that where a Hindu 
family maintains itself by trade and a 
minor becomes by inheritance the sole 
owner of such business, if the trade is there- 
after carried on by the guardian, the asset 
of such business will be liable for debts 
contracted by the guardian necessarily in- 
cidental to or following out of the carrying 
on of the trade along its normal course, the 
head-note states, "the minor will be bound 
by all the acts of the guardian” and this is 
evidently wrong. AIR 1924 Mad 33 6 also 
proceeded on different facts. The minor 
members of the family were not the sole 
owners of the family but there were other 
adult members too who were carrying on 
the business. In ,8 Lah 597 6 there were 

other members of the family besides the 
minors. 


The principle applicable to this case was 
first enunciated in 3 Cal 738 7 and had since 
been followed with approval by almost all 
the High Courts in India : see 22 C W N 
488, 8 19 I C 6, 9 35 Mad 692 10 and 61 P R 
1915. 11 In 3 Cal 738, 7 a question arose 
whether the ancestral property of a minor 
who was the sole owner of the business 
could be held liable for the debts of the 
business even if it was a family business 
and had been conducted on his behalf by 
his guardians. The Bench which decided 
the case was composed of Sir Richard 
Garth C. J., Markby J., an d Romesh 
Chunder Mitter J. These learned Judges 
came to the conclusion that the case of a 
minor in these circumstances was analogous 
to the case of a minor under S. 247, Con- 
tract Act and that although he can be held 
liable for the debts, his liability cannot be 
extended beyond the assets of the business. 

I am in respectful agreement with the 
principle enunciated there and hold that the 
ancestral property of the minor could not 
be held liable for the debts due to Punnun 
Mal. This being so, it cannot at all be 


' v. J.’l lUVi 

3 Cal 738=2 O L R 440. 
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argued that the mortgage effected by the 
;minor'8 mother was for the benefit of the 
estate or had been effected with due regard 
to the minor’s interests. The ancestral pro- 
perty in the circumstances mentioned above 
could not be touched and if a guardian 
created charge on such property, the act of 
the guardian could in no way be described 
as beneficial to the estate or to the minor. 

The second question need not detain us 
long. In the written statement put in by 
Punnun Mal, it was clearly averred that 
the house had been inherited by Bishambar 
Dyal and formed part of the joint family 
property. It is significant that no issue on 
this matter was framed in the trial Court. 
jThe point was raised before the District 
Judge and he came to the conclusion that 
the house was no part of the assets of the 
firm but formed part of the joint family 
property. This is a clear finding of fact and 
it cannot be disturbed on second appeal. 
On the question whether the rent decree 
could be challenged by Bishambar Dyal, 
reliance is placed onlLR (1937) Mad 263 ia 
and I L R (1939) Bom 340. 18 In the 
Madras case, their Lordships of the Privy 
Council held that the provisions of S. 11, 
Civil P. C., are mandatory, and a litigant 
who claims under one of the parties to the 
former suit can only avoid its provisions by 
taking advantage of S. 44, Evidence Act, 
which defines with precision the grounds of 
such avoidance as fraud or collusion or by 
showing a want of bona fide in the prose- 
cution of the former suit. The Courts can- 
not treat negligence or gross negligence as 
fraud or collusion unless fraud or collusion 
is the proper inference from the facts. It 
would appear that this principle was enun- 
ciated in relation to S. 44, Evidence Act, 
and was applied to a case where a former 
suit had been brought by a set of plaintiffs 
different from those who had instituted the 
latter suit. The present case is not covered 
by S. 44. It was not at all contended in 
in this case that the judgment or decree 
was not delivered by a Court not competent 
to deliver it or was obtained by fraud or 
collusion. All that was contended was that 
the guardian who had been appointed by 
the Court had committed gross negligence 
in the discharge of his functions and that 
consequently the decree did not bind the 

12. Venkata Beshayya v. Koteswara Rao, (1937) 24 

AIRPO 1=166 101= 64 IA 17 = I L R 

(1937) Mad 263 (P C). 

13. Krishnadas Padmanabhrao v. Vithoba An- 

nappa, (1939) 26 A I R Bom 66=180 I O 61= 

ILR (1939) Bom 340=41 Bom L R 59 (FB). 


minor. No question of the proof of this 
decree by the adverse party or of its rele- 
vancy under Ss. 40, 41 or S. 42, Evidence 
Act, arose in this case. The decree itself 
was being assailed and consequently the 
principle enunciated by their Lordships of 
the Privy Council is inapplicable to this 
case. 

In I L R (1939) Bom 340, 13 a Full Bench 
of the Bombay High Court no doubt has 
applied the principles laid down by their 
Lordships of the Privy Council to the case 
of a minor who had sued to set aside a 
decree obtained against him, but, with all 
respect, I am not convinced of the reason- 
ing advanced by the learned Judges. The 
trend of authority throughout India so far 
had been to set aside decrees obtained 
against the minors if gross negligence of 
their guardians was proved, and I consider 
that the Privy Council judgment cited 
above not being applicable to the facts of 
that case does not necessitate any change 
of law in that respect. I accordingly main- 
tain the decision of the Courts below and 
dismiss this appeal with costs. 

g.n./r.k. Appeal dismissed. 
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Blacker J. 

Kaniya Ram — Complainant — 

Petitioner. 

v. 

Chanan Mal and others — Accused — 

Respondents. 

Criminal Revn. No. 1165 of 1939, De- 
cided on 1st December 1939, from order of 
Sess. Judge, Multan, D/- 1st July 1939. 

(a) Criminal P. C. (1898), S. 4 (h) — Merely 
because complaint contains prayer that case be 
investigated by superior police officers on ground 
that local police were hostile to complainant, 
it does not cease to be complaint. 

An application addressed to a Magistrate con- 
taining an allegation that an offence has been 
committed and praying that the culprits be suit- 
ably dealt with is a ‘complaint’ within the defini- 
tion of that term contained in Sec. 4. Merely 
because the application also contains a prayer that 
the case should be investigated by a superior police 
officer on the ground that the local police were 
hostile to the applicant and under the influence of 
the principal accused, a complaint does not cease 
to become a complaint and become an executive 
application, which can be dealt with in a different 
manner. 209 0 1] 

(b) Criminal P. C. (1898), S. 202— Magistrate 
sending, for report by police officer, complaint 
in which bona fides of police are impugned is 
not illegal. 

The action of the Magistrate in sending for re- 
port by a police officer a complaint in which the 
bona fides of the police are impugned is under the 
statute not illegal. [P 209 O 2] 
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D. N. Aggarwal — for Petitioner. 

Nand Lai Salooja for Advocate- General 
and M. L. Pari — for the Grown. 

Order. — On 3rd or 4th February last 
fche petitioner presented before the learned 
District Magistrate of Multan a document. 
I use the term ‘document' advisedly, as 
there appears to have been some confusion 
as to its nature. I have been through it and 
I find that it contains an allegation that an 
offence has been committed, that it is 
addressed to a Magistrate, and that it ends 
with a prayer that the culprits be suitably 
dealt with. It is therefore manifestly a 
complaint” within the definition of that 
term contained in S. 4, Criminal P. C., and 
ought to have been dealt with under the 
provisions of Chaps. 16 and 17 of that Code. 
The learned District Magistrate appears 
however to have considered it to be execu- 
tive application. Counsel for the Crown has 
explained this attitude by saying that the 
document also contains a prayer that the 
case should be investigated by a superior 
Police Officer on the ground that the “local” 
police were hostile to him and under the 
influence of the principal accused. It is 
difficult however for me to see that because 
such a prayer is added to a complaint it 
ceases to become a complaint which can 
only be dealt with under the Criminal Pro- 
cedure Code, and becomes an executive 
application, which can be dealt with in a 
different manner. In consequence of this 
mistake it would appear prima facie that that 
complaint has never been disposed of accord- 
ing to law, and that all that has happened 
is that another Magistrate has “cancelled” 
this case on a report by the police after 
investigation. 

<( The complainant however put in another 
. complaint” on 27th February 1939. This 
is the subject of the present revision peti- 
tion. It seems to me however that this 
document is not really a fresh complaint, 
but a reminder to the previous complaint 
with an added prayer that the Magistrate 
held an enquiry himself under S. 202, Cri- 
minal P. C. On this view the learned Dis- 
trict Magistrate’s order dismissing this 
complaint’ would really have the effect of 
dismissing the original complaint, and the 
action would therefore have regularised 
itself. ^ In^ any case the mere omission by 
the Distriot Magistrate to pass any formal 
order dismissing the complaint of 4th Febru- 

1939 does not appear to me to have 

^Mioned any failure of justice, and is no 
drouna for revision. 

1940 L/27 & 28 


What the petitioner really contests how- 
ever is the action of the learned Magistrate 
in sending for ‘report’ by a Police Officer a 
complaint in which the bona tides of the 
police are impugned. I am quite aware that, 
as counsel for the petitioner has pointed 
out, there is a string of authorities in sup- 
port of the proposition that this is generally 
undesirable. These authorities however are 
not based upon any provision of the statute, 
but upon general ground of policy. The 
statute still remains and under the statute 
it is not illegal to send such a complaint for 
inquiry or investigation by a Police Officer. 
Before, therefore, this would be a ground for 
revision it would have to be found in the 
words of S. 435 that this particular order 
was in fact incorrect or improper. In con- 
sidering this question, it must be remem- 
bered that the complaint was only against 
the ‘ local ’ police, actually against a parti- 
cular Sub-Inspector. As pointed out by the 
learned Sessions Judge the Police Depart- 
ment itself took action and at a very early 
stage the investigation was taken over by 
another Sub- Inspector, and very soon after 
that by the Deputy Superintendent of 
Police, Mr. Phillips. It will be seen then 
that the supplementary prayer in the origi- 
nal complaint of 4th February 1939 though 
not granted by the District Magistrate, was 
in fact given effect to by the police them- 
selves. 

At the time that the second “complaint” 
was filed this investigation was practically 
complete and I see no reason to doubt that 
it was the knowledge that the original com- 
plaint had been exposed as false, and that the 
complainant was in danger of prosecution 
under S. 182, I. P. C., that led to its being 
filed in this way. As the investigation was 
practically complete, I consider that the 
learned District Magistrate took a very 
proper course in asking the Superintendent 
of Police to report, in other words to send 
up the result of the investigation before 
deciding whether to hold an inquiry him- 
self under S. 202, Criminal P. C. The 
learned Distriot Magistrate on perusing the 
papers came to the conclusion that there 
was no case and dismissed the complaint. 

It would probably have been more satis- 
factory if he had dealt with the specific 
prayer that he should hold an inquiry him- 
self, and have distinctly rejected this prayer 
instead of merely dismissing the complaint 
as a whole, but I cannot hold that his fai- 
lure to do so is even an irregularity, as the 
rejection of the specific prayer must be 
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held to be implied in the dismissal of the 
complaint. 

The only point that remains is whether 
the learned District Magistrate was justified 
on the merits in holding that there was no 
case. The learned Sessions Judge has point- 
ed out that the main investigation was 
carried out by the A. S. P. (A. S. I.?) and 
the D. S. P. and that the complainant had 
nothing to say against either of these offi- 
cers. Nor had counsel for the petitioner 
anything to say against them before me, 
except some sort of vague general objection 
that they are Police Officers. The sugges- 
tion appeared to be, though counsel fought 
shy of actually asserting so, that because 
they are Police Officers it must be presumed 
that they would connive at any dishonest 
action of another member of their depart- 
ment. I can see no real grounds for such a 
presumption. The learned Sessions Judge 
has also pointed out that it was not denied 
before him that all the available evidence 
produced by the complainant was not taken 
by the police. Before me counsel was only 
able to suggest very vaguely that there 
might have been some more evidence which 
the police did not take. The learned Ses- 
sions Judge has also pointed out that it was 
also not denied before him that due consi- 
deration was paid to the injuries alleged to 
have been sustained by the complainant s 
sons in the alleged dacoity. 

In conclusion the learned Sessions Judge 
after considering the report of the police 
investigation considered that it would be a 
waste of public time to order any further 
inquiry. I have also considered his report 
and I agree with him. I accordingly dis- 
miss this petition. 

d.S./r.k. Petition dismissed . 
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Young G. J. 

Ohaman Lal — Convict — Appellant 

v. 

Emperor. 

Criminal Appeal No. 619 of 1939, Deci- 
ded on 6th February 1940, from order of 
Magistrate, First Class, Multan, D/- 5th 
June 1939. 

Criminal Trial — Evidence — Offence com- 
mitted by jail official in jail premises against 
convict — Evidence of other convicts is not 

UI1 ‘Where^an offence is committed by a jail official 
in jail premises against a convict the evidence of 
other conviots cannot be said to be unreliable. 
There is no reason to believe that those convicted 


of crimes of violence should be more untruthful 
than other persons. A person convicted of a orime 
of violence may be a man of admirable character. 

[P 213 0 2; P 214 0 1] 

(b) Criminal P. C. (1898), S. 174 — Object. 

The procedure under 8. 174 is for the purpose o* 
discovering the cause of death. [P 214 0 1, 2) 

(c) Evidence — Several persons tried on 
same indictment — Witness called by one of 
them may be cross-examined^ by other if he 
gives testimony tending to incriminate them — 
Such evidence is admissible. 


When tvfro or more persons are tried on the 
same indictment and are separately defended any 
witness called by one of them may be cross-exa- 
mined on behalf of the others, if he gives any 
testimony tending to criminate them. His testi- 
mony is therefore admissible : 21 Cal 401, Bel . on. 

[P 215 G 1] 

(d) Criminal Trial — Jail administration — 
Illegal and unauthorized beating or torture can- 
not be administered for insubordination. 

Whipping for insubordination may be legally 
administered in jails under proper precautions and* 
in accordance with the rules given in the jail 
manual. In prisons where habitual and other long 
term convicts are confined such a whipping for the 
purpose of enforcing discipline may at times be a 
regrettable necessity, but an illegal and unautho- 
rized beating or torture cannot afford a defence in 
case of alleged insubordination. [P 215 0 1J 

(e) Penal Code (1860), S. 325 — Beating, 
and torture of convicts by jail officer resulting 
in death of some of convicts — _ Jail officer 
was sentenced to seven years* rigorous im- 


prisonment. 

When an officer in control of helpless prisoners 
beats and tortures them, the severest sentence 
known to the law should be inflicted. [P 216 0 lj 
Where beating and torture had resulted in the 
death of some of them, the accused was sentenced 
to seven years’ rigorous imprisonment, the most 
severe sentence possible under S. 325. [P 216 O lj 
sft (f) Penal Code (1860), S. 76 — Convict 
warder beating and torturing convicts under 
orders of superior officer cannot plead defence 
of Section 76. 


A convict warder must be knowing that merci- 
less beating of the convicts is contrary to law. 
Hence, where he has beaten and tortured convicts 
under orders of superior officers he cannot plead 
defence of Section 76. C p 216 C 2], 

# # (g) Criminal Trial— Soldier killing other 
under illegal order of superior officer is not 

excused Obedience to illegal order can only 

be used in mitigation of punishment. 

Even when a soldier obeys the orders of a supe- 
rior officer if the order is obviously improper or 
illegal, the soldier is not excused even though he 
may be put in the awkward predicament of choosing 
whether he will risk being shot by order of a Court 
Martial for not obeying the orders or being hanged 
by the Criminal Court for murder for obeying it. 
Obedience to an illegal order can only be used in 
mitigation of punishment : 17 P B Bel^ 

011 s. K. Dar, E. N. Gurfcu, B. R. Puri and 
P. N. Kaul — for Appellant. 
Mohammad Monir, Assistant Advocate- 
General — for the Crown. 
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Order. — In this case Ghaman Lal has 
been found guilty under S. 325, I. P. 0., of 
inflicting grievous hurt upon two prisoners 
under his control so that they died. He has 
appealed to this Court. It is obvious to me 
as at present advised and without hearing 
counsel on the point that if Chaman Lal 
is guilty of this offence, the sentence which 
he has received, namely one year’s im- 
prisonment in olass B is wholly insufficient 
to meet the ends of justice. Mr. Monir for 
the Grown has pointed out that if a notice 
is issued at the end of the hearing of this 
appeal to show oause why the sentence 
should not be enhanced it will be open to 
the appellant to reargue the whole case. It 
is difficult to understand in this case why 
an enhancement petition has not been filed 
before this appeal came on for hearing. 
Therefore without expressing any opinion 
on the merits of this appeal, I issue notice 
to Chaman Lal to show cause why the sen- 
tence inflicted upon him should not be 
enhanced. 

With regard to the other appellants, 
assuming that they are also guilty for the 
purpose of this order they were acting, it is 
alleged, under the orders of Ghaman Lal 
and therefore I do not think that it would 
be proper to issue notices of enhancement 
of sentence to them. Chaman Lal is already 
on bail, and in view of the notice for en- 
hancement of the sentence having issued 
I think the security should be increased. 

I therefore order the appellant to furnish 
security of Rs. 7,500 instead of the present 
figure of Rs. 5000, with one surety. The 
bond to be attested by the Deputy Registrar. 

Judgment. — Ghaman Lai, Sawan Ram, 
Desa Singh, Siraj Sardara Singh, Man 
Singh, Atma Singh, Saudagar Singh and 
Dula, Singh were tried in the Court of the 
Additional District Magistrate, Montgo- 
mery, who was exercising the powers of a 
Magistrate 1st Glass with enhanced powers 
under S. Si, Criminal P. C., in the Multan 
District. These persons were tried under 
Ss. 304 (Part 2)/149 (two counts), 147 and 
323 read with S. 149, I. P. 0. The learned 
Magistrate found all the accused guilty 
under Ss. 147, 323 read with S. 149 and 
325 read with S. 149 (two counts) and sen- 
tenced them all, except Atma Singh, to 6 
months’ rigorous imprisonment each under 
8s. 147 and 323 read with S. 149 and to 
one year’s rigorous imprisonment under 
eaohjsonnt of S. 325 read with S. 149; the 
sentences to run concurrently. He ordered 

aman Lal, the chief accused, to be placed 
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in "B” class in Jail. He gave Atma Singh 
b months’ rigorous imprisonment under 
Ss. 147 and 323 read with S. 149 and five 
years’ rigorous imprisonment under each 
count of S. 325 read with S. 149, I. P. C. ; 
but directed that the sentences should run 
concurrently with the sentence whioh he 
was already undergoing in jail. All these 
convicts appeal to this Court. Chaman Lal 
m particular has been very badly advised 
in doing so. A preliminary point was raised 
by counsel for Chaman Lal that the sane 
tion given by Government for the prosecu- 
tion of Chaman Lal was defective. There 
was nothing in this point and it was 
abandoned. 

. The New Central Jail Multan is a prison 
m whioh long-term and habitual prisoners 
are confined. While this class of convict 
may be difficult to deal with, the discipline 
maintained by those in charge of this jail 
has been very poor. On 8th January 1939 
in the early morning, Hari Singh and Bana,’ 
two convicts, died in that jail. An inquiry 
was held with the result that the 9 appel- 
lants were put on trial. The evidence dis- 
closes a deplorable state of affairs in the 
Multan Jail and on a preliminary view of 
the evidence I felt it my duty to serve a 
notice on Chaman Lal to show cause why 
his sentence should not be enhanced. 
Chaman Lal was the Deputy Superinten- 
dent of the Jail who, according to the evi- 
dence, was mainly responsible for the death 
of these convicts. As the other appellants 
were under the control and orders of Chaman 
Lal, I did not think it necessary to serve a 
notice to show cause upon them. Although 
bhahzada Alamgir, who tried this case in 
the lower Court, signally failed to give a 
suitable sentence to Chaman Lal this is the 

only weak point in an otherwise admirable 
judgment. 

. T L h * facfcs disclosed are that four con- 
victs, Jalloo, Kartar Singh, Hari Singh and 
Inder Singh, who up to 4th January 1939 
had not been given hard labour because of 
the state of their health, were given hard 
and medium labour on that date. These 
persons on 5th January protested against 
this change as they alleged that they were 
still unfit. Kartar Singh and Hari Singh 
had been suffering from tuberculosis, Jalloo 
had an old fracture of the leg and Inder 
bingh had been considered too old and 
infirm for hard labour. On 5th January 
these four refused to do the work allotted 
to them and offered to go to the punishment 
cells instead. It is alleged by the defence 
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that on the night of the 5th they were in a 
'rebellious’ mood, and that they took off 
their clothes and spent a cold night in 
January in their cold cells without their 
clothes. On the morning of the 6th, three of 
them were said by Cbaman Lai to be beat- 
ing their heads against the walls of their 
cells. These actions appear to me to be 
based on despair and not on rebellion. A 
rebel tries to damage those over him not 
himself. It is now admitted by counsel for 
Chaman Lal that he, together with other 
convict warders and convict officials, at 11 
o’clock in the morning on the 6th went to 
the cells where these prisoners were con- 
fined and administered a severe beating to 
them. Chaman Lal and his counsel have 
been forced to admit this in view of a note 
in the Deputy Superintendent’s Journal 
made by Chaman Lal himself. It is Ex. 

P Q/3. It reads as follows : 

At about 10-30 A. M. I was informed that con- 
victs Kartar Singh Sansi and his three companions 
■were abusing in a most filthy manner every one 
whom they could see, and that three of them were 
striking their heads against the cell walls. Think- 
ing that they may not injure themselves seriously, 

I went there mvself. Chief Head Warder Sawan 
Ram and Mr. Haidar Ali Tur and some convict 
officers (orderlies) were with us. On our reaching 
their cells, they began to abuse us in the most 

filthy manner. On my trying to appease their anger , 
they again abused me to their hearts content and 
threatened me with worst consequences. Upon hear- 
ing such degrading words I asked my orderlies and 
the Chief Head Warder to bring them under con- 
trol as by this time they had again begun striking 
their heads against the floors and walls. They were 
brought under control with some force and strug- 
gle as they were very unruly with assaulting 

attitudes. 

It does not appear to me that there can 
have been much fear of danger to Chaman 
Lal and the other warders and orderlies 
from men who had spent the night in the 
manner indicated in the Journal. The force 
used consisted of a serious beating of all 
these four unfortunates. The bastinado (or 
beating in the soles of feet, one of the 
worst forms of torture) was used, and all of 
them were also severely beaten on the but- 
tocks and baoks. The medical evidence 
confirms this. It is to be noticed that 
Chaman Lal, although he admits his pre- 
sence in this report, does not admit that 
any form of beating was given. This how- 
ever is now admitted in this Court by 
counsel on his behalf. The defence story 
now that these convicts were at that time 
dangerous and turbulent appears to be con- 
tradicted by the fact that they had not 
been put on hard labour before because of 
their bad health, and by their conduct in 


injuring themselves rather than those under 
whose control they were. After the beating 
these convicts were placed in the punish- 
ment cells (block 14). 

As a result of this beating, considerable 
trouble occurred in the jail. It is not to be 
wondered at that even convicts should pro- 
test’ against treatment of this sort being 
given to some of their fellows. Four others 
who were related to, or interested in, the 
four convicts who had been beaten com- 
menced a hunger strike and asked to see 
Chaman Lal, the Deputy Superintendent of 
the jail. Chaman Lal ordered a special 
guard of 15 to be in attendance. He also 
called the jail officials together and after 
some consultation received these four pro- 
testing convicts in the chakkar or office of 
the jail. In addition to these four, two other 
convicts, namely Shian Singh and Sarwan 
Singh, also came with the deputation. The 
protesting convicts asked the Deputy Super- 
intendent to take those who had been beaten 
that morning out of the punishment cells 
or, in the alternative, to send the deputa- 
tion to the punishment cells as well. Cha- 
man Lal adopted the second alternative, 
and it is said by the Crown that he together 
with the Chief Head Warder and other 
convict lambardars and officials took the six 
protesting convicts to block No. 14; that on 
the way, on the orders of Chaman Lal, 
Kartar Singh (P. W. 1), Baja Hari Singh 
and Bana were thrown on the ground near 
block No. 14 and that Chaman Lal and all 
the jail officials with him commenced to 
give the same kind of beating to them as 
they had already given to the four in the 
morning. Shian Singh and Sarwan Singh, 
it is alleged, on seeing the beating being 
administered to their companions gave up 
the idea of a hunger strike and they were 
not put in block No. 14 but returned to 
their ordinary cells. 

On the night of the 6th, these four, in 
their injured condition, remained in the 
punishment cells. On the morning of the 
7th the matter having been reported to the 
Superintendent of the Jail, Major Moham- 
mad Sarwar Khan, he visited the eight 
convicts who had been beaten. He was ac- 
companied by Chaman Lal, Head Warder 
Sawan Ram and others. He visited the cell 
of Baja first and found that he could not 
get Baja to answer him; but Dr. Allah 
Bakhsh said that he was malingering. I am 
not impressed with the ability or medical 
knowledge of this officer in view of the 
circumstances and his actions. Kartar Singh 
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Sansi, who had been beaten in the first 
batch on the 6th, was found in his cell 
attempting to grind corn. It is necessary 
for a convict put on this hard labour to 
grind the corn in a standing position. The 
Superintendent found Kartar Singh sitting, 
in which position it was impossible for him 
to do his work. Kartar Singh said that he 
could not stand owing to the injuries to the 
soles of his feet. The Superintendent stop- 
ped him working. Kartar Singh could hardly 
walk owing to the swelling of his feet and 
ankles. These prisoners stated in the pre- 
sence of Chaman Lal that the "jail-walas 
had beaten them.” On the night of the 
7th, the condition of Bana and Hari Singh 
became worse, and early in the morning of 

the 8th at 1.30 Hari Singh died and at 3.30 
Bana died. 

. 0n ^e morning of the 8th, the jail was 
in a state of considerable commotion. Early 
that morning the Superintendent came to 
the jail. He found Chaman Lal in his office 
with some convicts who were using abusive 
language and Chaman Lal was "attempting 
to pacify them.” The Superintendent was 
angry with Chaman Lal for bringing the 
convicts to the office and Chaman Lal said 
that he had brought them there to "cool 
them. . From 8th to 10th January a magis- 
terial inquiry was held under S. 174, 
Criminal P. C. On 20th January, a police in- 
vestigation commenced and on 21st January 
Chaman Lal was suspended. Dr. Munshi 
Singh, Sub- Assistant Surgeon of the Central 
Jail, Multan, was the first to examine Hari 
Singh and Bana. The description he gave 
of the injuries in the case of Hari Singh is 
as follows : , 

Feet swollen with contusion marks on the heels 
and soles of both the feet and multiple contusion 
marks on the buttocks which were swollen and of 
dusky red colour. 


On Bana he found the following injuries : 
Multiple contusions on the buttocks which were 
swollen, oontused wound 2” X 1” on the middle of 
right shin skin deep, and feet as well as ankle joints 
were swollen with marks of contusion. 

Major Smyth, I. M. S., Civil Surgeon, 
Multan, performed post-mortem examina- 
tions on the two convicts and gave evidence 
at' the hearing in the Court below. His des- 
cription of the injuries on Hari Singh is as 
follows : 

A bruise 5'* X 8§” on the back of left shoulder 

b ? de , , , a brnise 4 ” x 3 ” on fche back of the right 
shouider blade, a bruise 2”X 1*” on the right but- 

a bruise 8” x 1*” on the left buttock, a 

r£h?\iii 5 l *’L on the 1)11015 o£ the U PP« third 
o “ gh and a bruised area 4”X2” on the back 

o£ fche rlghfc fchigh; and 86veraI 


He found that the mucous membrane of 
the stomach and of the small intestine, the 
liver, spleen and kidneys were congested. 
In his opinion the cause of death was heart 
failure due to shock following multiple in- 
juries. The description of the injuries found 
by this officer on Bana is as follows : 

A bruise 3 X 5” on the left buttock, an abra- 
sion 1£” X on the upper part of left buttock, a 
verticle abrasion 2J” X £” just below the last, a 
transverse abrasion above the last, another abra- 
sion near theso injuries, a bruised area 7” X 5” on 
the lower part of the left buttock, au abrasion on 
the back of the left knee, an abrasion on the left 
anterior superior iliac spine, a contused wound 
through the skin on the inner side of the middle 
right shin, an area of abrasion 3” X on the 
upper part of the right buttock, an abrasion 1” x 
l£” just above the last injury, a bruise 7” x 4&” 
covering the right buttock, an abrasion $” x 
on the back of the right elbow, an abrasion just 
above the last injury, a bruise 7” X 3” on the 
inner side lower half left thigh, swelling of the 
left foot, and both ankles, swelling and discoloura- 
tion in an area 3” X 3” on the inner side of the 
right ankle and an abrasion 1” x just in front 
of the right knee. 

The cause of death was heart failure due 
to shock following multiple injuries. Major 
Smyth was also of opinion that the blows 
inflicted on both the deceased must have 
been considerably more than the number of 
injuries and that the natural result of such 
a beating was shock. The dead convicts 
were healthy men of good physique which 
emphasizes the nature of the beating which 
killed them. It appears from the descrip- 
tion of the injuries given above that it could 
be said that the injuries were inflicted with 
the intention of causing bodily injury and 
that the bodily injury intended to be in- 
flicted was sufficient in the ordinary course 
of nature to cause death, and that therefore 
Chaman Lal and his co-accused in this case 
might well have been charged under S. 302, 

I. P. C., that is for murder. It is also diffi- 
cult to understand why Chaman Lal and at 
least some of the accused were not charged 
with the earlier beating given to the four 
other convicts. (After stating certain evi- 
dence his Lordship proceeded further.) I 
have read the evidence of all the seven eye- 
witnesses and I agree with the estimate of 
the learned Magistrate that it is worthy of 
belief. A criticism of all these witnesses has 
been made by counsel for the appellant that 
all the eye-witnesses are convicts and that 
therefore their evidence is unreliable. I can 
find no force in this argument. In the first 
place, in an offence of this kind committed 
m a jail it is obvious that the only evidence 
likely to be produced would be that of con- 
victs. If a rule was laid down that evidence 



214 Lahore Chaman Lal v. Emperor (Young C. J.) A. I. R. 


was unreliable because it -was that of a 
convict, jail officials would have complete 
immunity for the commission of any offence 
against a convict. In addition, I see no 
reason to believe that those convicted of 
crimes of violence should be more untruth- 
ful than other persons. The vice of untruth- 
fulness would be more associated with those 
convicted of deceit, fraud or perjury. A 
murderer may have some good qualities 
such as courage and initiative. I see no rea- 
son why he should not be as truthful as the 
bulk of his compatriots. 

It has been objected by counsel for the 
appellant that in the Magisterial inquiry, 
which was held under S. 174 into the cause 
of death of the convicts, some of these pro- 
secution witnesses gave evidence, and that 
some did not mention the presence of Cha- 
man Lal, and that Gulzara Singh and 
Kartar Singh said that they were beaten 
under the orders of Chaman Lal but did 
not say that Chaman Lal himself beat 
them. This criticism might be of some 
weight in an ordinary criminal case. At the 
date of this inquiry, however, Chaman Lal 
had not been suspended, and it may well 
be that some of the convicts then giving 
evidence would be loth to implicate the 
Deputy Superintendent too clearly as they 
might be still, or be placed later on, under 
his power and authority. Other witnesses 
in the actual trial clearly implicate Chaman 
|Lal in these proceedings as well. The pro- 
cedure under S. 174 is for the purpose of 
discovering the cause of death, and the evi- 
dence taken was very short. Mr. Teal, 
Additional District Magistrate, Multan, gave 
evidence and said that he had told the 
Magistrate who inquired into the case that 
the proceedings were intended not to ascer- 
tain the names of the assailants, that being 
the work of the police ; that the object was 
to ascertain the cause of death, and that he 
directed the Magistrate to confine his in- 
quiry to the object of S. 174, Criminal P. 0. 
He said the witnesses were not too fully 
examined in detail with regard to the manner 
of the beating and the names of the assail- 
ants. I do not think that suoh discrepancies 
as there are in the evidence of some of the 
witnesses in the S. 174 proceedings and in 
the trial Court are of very great importance. 
Nor do I see why these witnesses would 
falsely implicate the Deputy Superintendent 
unless he had taken part in the beating. It 
has been argued by counsel that Chaman 
Lal having taken part in the beating of the 
four convicts in the morning, they, at any 


rate, would have a motive to accuse Chaman 
Lal of the beating in the afternoon; but it 
is interesting to note that of all these only 
one, Jalloo, accuses Chaman Lal. If there 
had been an intention falsely to accuse 
Chaman Lal or to strengthen the case 
against him, it might have been arranged 
for the three other convicts also to have 
implicated him as regards the beating in 
the afternoon. 

There are the statements of the two confes- 
sing accused, Desa Singh and Sardara Singh. 
Both these implicate themselves as well as 
Chaman Lal. Their statements are there- 
fore admissible against Chaman Lal. I am 
particularly impressed with the statement 
of Desa Singh. He originally was imprison- 
ed for life for murder and had been in 
Multan jail for a very long period. His life 
sentence expired in February 1939.Through- 
out his long career in jail he has received 
nothing but praise from all those in charge 
of him. ‘Faithful,’ ‘loyal,’ ‘very reliable,’ 
‘useful,’ ‘industrious,’ ‘of exemplary charac- 
ter,’ ‘diligent’ and ‘a very good office orderly’ 
are some of the remarks made about him in 
his history sheet. In addition, at the risk of 
his own life he rescued a man from a well 
into which he had fallen; and he also res- 
cued another convict who attempted to 
commit suicide. He received the maximum 
amount of remission of his sentence for 
good conduct. He was elevated to the posi- 
tion of orderly to the Superintendent him- 
self. This man’s career and character 
emphasize the point made earlier in this 
judgment that a person convicted of a crime 
of violence may be a man of admirable 
character. I give full weight to Desa Singh’s 
confession. He says that Chaman Lal was 
present and the whole party was under 
Chaman Lai’s orders; that Chaman Lal was 
beating the convicts with a khunda, and 
that he himself took part in the beating. 

With regard to Sardara Singh, he also, 
although not of suoh an exceptional charac- 
ter as Desa Singh, had a creditable career 
in jail and was a convict lambardar. His 
conduct in jail has been excellent. He was 
on duty at the office and therefore his state- 
ment as to what occurred there is valuable. 
He says that Chaman Lal accompanied the 
four convicts to block No. 14 and that 
Chaman Lal ordered them to be searched 
and thereafter ordered them to be beaten. 
He admits his own part in the beating. I 
place great reliance upon these two confes- 
sions. Ram Singh and Udham Singh gave 
evidence in defence for some of the accused 
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They say that they were also in the party 
which administered the beating under the 
orders of Chaman Lai and that he took 
part in it. It has been objected by counsel 
for Chaman Lai that this evidence is inad- 
missible against Chaman Lai. It is, how- 
ever, part of the record and could have 
been subjected to cross-examination by the 
other accused whom it implicates and there- 
fore is admissible. This is the law in Eng- 
land and there is nothing in the Evidence 
Act to the contrary. An opportunity was 
given to counsel for the other accused to 
cross-examine these witnesses. In 'Taylor 
on Evidence,’ para. 1430, the law is stated 
to be as follows : 

When two or more persons are tried on the same 
indictment and are separately defended, any wit- 
ness called by one of them may be cross-examined 
on behalf of the others, if he gives any testimony 
tending to criminate them. The counsel, too, for 
the other prisoners are entitled in such a case to 
reply upon his evidence. 

In 21 Cal 401 1 a Bench of the Calcutta 
High Court decided that : 

One accused person may cross-examine a witness 
called by another co-accused for his defence when 
the case of the second accused is adverse to that of 
the first. 

With this decision I agree. The only 
reason for allowing one accused to cross- 
examine the witness of another co-accused 
is that the evidence of the witness may be 
Tised against the co-accused. Counsel for 
the appellant in this Court argued that the 
beating administered to the deceased must 
have been the result of gross insubordina- 
tion. This argument is wholly irrelevant. 
'Whipping for insubordination may be legally 
; administered in jails under proper precau- 
tions and in accordance with the rules given 
in the Jail Manual. In prisons where habi- 
tual and other' long term conviots are con- 
I fined such a whipping for the purpose of 
enforcing discipline may at times be a re- 
grettable necessity, but it is not arguable 
that an illegal and unauthorized beating or 
torture ean afford a defence in this or any 
other case. In any event it is unlikely, in 
view of the overwhelming force of jail offi- 
cials with the convicts on this occasion, that 
they could have resisted. 

To sum up 1 : There is the evidence of seven 
eye-witnesses against Chaman Lai the majo- 
rity of whom I see no reason to, disbelieve. 
This evidence is strongly corroborated by : 
(a) The admission of Chaman Lai himself 
in his own Journal, and by his own counsel 
in this Court , that he took part in the beat- 

®am Ohand Ohatterjeev. Hanif Sheikh, (1894) 
Cal 401. 
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ing of the four convicts on the morning of 
the 6th, which beating led directly to the 
beating in the afternoon, (b) The entries in 
the Journal Ex. P/Q and in particular 
Ex. P. Q-4. (o) The fact that Chaman Lai 
has not disclosed what those entries in the 
history sheets were which he has obliterated, 
(d) His failure to make an inquiry into the 
beating of the four prisoners when ordered 
to do so by the Superintendent, (e) His 
attempt to pacify the convicts when he 
called them to the office on the morning of 
the 8th. (f) The two confessions especially 
that of Desa Singh, (g) The implication of 
Chaman Lai by the two defence witnesses. 

Some defence evidence was called on 
behalf of Chaman Lai but the learned Magis- 
trate gives very excellent reasons for dis- 
carding it. Counsel for Chaman Lai in this 
Court did not rely upon this evidence. There 
is one point about it to which I ought to 
allude. Lt. Col. Chopra, I. M. S., Deputy In- 
spector-General of Prisons, was appointed in 
February 1939, to the position of Superin- 
tendent of the Multan Jail, after the death 
of the two convicts. He gave evidence for 
Chaman Lai. He said that Desa Singh, the 
confessing accused, visited him about the 
fourth week of February 1939, when he 
was released on bail, and that Desa Singh 
told him that he was present at the beating 
but that neither Chaman Lai nor Sawan 
Ram — the Head Warder — was present. Desa 
Singh, however, was not released on bail 
until April. When the attention of Colonel 
Chopra was drawn to this fact, he altered 
the date of Desa Singh’s visit to April. He 
was cross-examined by the Public Prose- 
cutor and questioned by the Court. He ad- 
mitted that although he was in charge of 
the jail and. had this very important in- 
formation given to him, he did nothing 
about it. He did not report the matter to 
the Inspector-General of Prisons : he did not 
mention it to the District Magistrate or to 
the Superintendent of Police in Multan 
although he knew that both Chaman Lai 
and the Head Warder were being prose- 
cuted. He said that he informed some 
people but could not remember their names. 

If Desa Singh had told Colonel Chopra that 
Chaman Lai was innocent, he would hardly 
have implicated Chaman Lai in his confes- 
sion. The learned Magistrate did not rely 
upon this evidence and it is difficult to see 
how any one could place the slightest reli- 
ance upon it. Counsel for Chaman Lai and 
Sawan Ram in this Court have not even 
mentioned it, though — if true — it was of 
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the greatest importance to their clients. 
The obvious inference is that Colonel 
Chopra was a too willing victim of sifarish 
on behalf of Chaman Lai. 

I am satisfied that Chaman Lai has been 
properly convicted in the lower Court. I 
consider that he has been extremely fortu- 
nate not to have been charged under 
S. 302, Penal Code, for murder. If he had 
been convicted of murder on this evidence, 
I would have upheld the conviction. Cha- 
man Lai was given only one year in B 
class in the lower Court because ; (a) he 
would be dismissed from Government ser- 
vice, and (b) he was an M. Sc. of the 
Punjab University. Neither reason is sound 
and the latter aggravates his offence. It is 
difficult to undertand why this Court was 
not moved by Government for enhance- 
ment of his sentence. Counsel for the 
Crown however says that he is instructed 
to support enhancement. When an officer 
in control of helpless prisoners beats and 
tortures them, the severest sentence known 
to the law should be inflicted. In addi- 
tion, the treatment accorded to these 
unfortunate convicts has resulted in the 
death of two of them. Counsel for this 
appellant has pleaded for mercy, but Cha- 
man Lai himself has shown that he had no 
mercy for others. In addition, an example 
must be made in order to show conclusively 
to others, who may be similarly inclined to 
ill-treat those in their custody, that the 
Courts cannot tolerate such cruelties. I 
sentence Chaman Lai on both counts to 
seven years' rigorous imprisonment, the 
most severe sentence possible under S. 325, 
Penal Code; the sentences to run concur- 
rently. It is with considerable hesitation 
that I order that the sentences should run 
concurrently and not consecutively. I am 
inclined to make this order on the ground 
that both the offences were part of the 
same transaction and that as this offence 
involves moral turpitude of a gross charac- 
ter, Chaman Lai cannot, according to the 
rules, be placed in class B in jail. The sen- 
tences under Ss. 323/149 and 147 are main- 
tained and they will also run concurrently. 

All the seven eye-witnesses implicate 
Sawan Ram the Head Warder and what I 
have said about the oral evidence in the 
case of Chaman Lai applies to this case 
also. Sawan Ram too was not suspended 
when the inquiry was being held under 
S. 174 and — as in the case of Chaman Lai 

this fact disposes of the only criticism of 

this evidence. One of the confessing accused 


also implicates Sawan Ram and both the 
defence witnesses, Ram Singh and Udham 
Singh, also implicate him. I am satisfied that 
Sawan Ram is guilty. He was acting under 
the orders of Chaman Lai and counsel has 
contended that this fact amounts to a com- 
plete defence for his client. I cannot agree. 
S. 76, Penal Code, is relied upon by counsel. 
It reads as follows : 

Nothing is an offence which is done by a person 
who is, or who by reason of a mistake of fact and 
not by reason of a mistake of law in good faith 
believes himself to be, bound by law to do it. 

Section 76 does not afford any defence to 
any of these appellants. It is obvious that 
all of them knew that they were engaged 
in an illegal act. There was no question 
either of a mistake of fact, or mistake of 
law, or of good faith. All of them had been 
in jail for some time and must have known 
that the merciless beating of the convicts 
was contrary to law. The analogy of a 
soldier who fires on a mob in accordance 
with the lawful command of a superior 
officer has been relied upon by counsel but 
it has no application to this case. There 
was no lawful command, and even when a 
soldier obeys the orders of a superior officer 
it has been held that if the order is obvi- 
ously improper or illegal, the soldier is not 
excused even though he may be put in the 
awkward predicament of choosing whether 
he will risk being shot by order of a Court- 
Martial for not obeying the order, or being 
hanged by the Criminal Court for murder for 
obeying it. Obedience to an illegal order can 
only be used in mitigation of punishment. 
See also' 17 P R Cr 1883. 2 I am satisfied 
that Sawan Ram is guilty. Desa Singh is 
the acoused whose character and confession 
I have already discussed. His counsel in 
this Court has argued that ne acted on the 
orders and through fear of his superior 
officer. As pointed out in the case of Sawan 
Ram, this is no defence. Desa Singh has 
undergone nine months’ imprisonment. I 
consider this period enough in this case. He 
will be released. 

The case of Dula Singh is however a 
little different. Desa Singh, on whom I 
have placed great reliance, says in his con- 
fession that he did not see Dula Singh 
among the acoused. In addition, there is 
the positive evidence of Mohammad All, 
Head Warder, D. W. 10, who says that 
Dula Singh was with him from 5-15 P. M., 
for about an hour engaged in the duty of 
counting convicts in barrack No. 9. Dula 

2. Niamat Khan v. The Empress, (1883) 17 PR 
Cr 1883. 
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Singh is a convict and Mohammad Ali is a 
Head Warder. This evidence is corrobo- 
rated by other defence witnesses. This case 
is not free from doubt. I therefore order 
that the conviction of and sentence upon 
Hula Singh be set aside. His bail bond is 
cancelled. Siraj appeals from jail and is not 
represented. In addition to the evidence 
that, he was present and took part in the 
beating, as he was orderly to Chaman Lai 
he probably would be with him. In addi- 
tion, defence witnesses 3 and 7, say he was 
there and took part. I am satisfied that he 
has been properly convioted. 

All the prosecution witnesses say that 
Saudagar Singh, Atma Singh and Man Singh 
took part in the beating. I see no reason 
to doubt that these appellants are guilty. 
Sardara Singh like Hesa Singh confessed 
his guilt. With regard to the sentences 
imposed on these appellants, it is argued 
with some force that they were not really 
responsible : and in particular I feel that 
Hesa Singh ought to receive all possible con- 
sideration. With every desire to be lenient 
I feel that under the circumstances it is 
impossible to say that they — with the ex- 
ception of Atma Singh — have been too seve- 
rely treated. I reduce Atma Singh’s sentence 
from five years to one year’s rigorous im- 
prisonment. With this modification I dis- 
miss all these appeals. Sawan Ram must 
surrender to his bail bond. 

d.s./r.k. Appeals dismissed. 
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Dalip Singh and Sale JJ. 

Mohan Singh Bath and others 
Convicts — Appellants 

v. 

Emperor . 

Criminal Appeal No. 388 of 1939, De- 
cided on 1st December 1939, from order 
of Addl. Sess. Judge, Amritsar, D /- 13th 
February 1939. 

W Criminal Trial— Riot — Evidence — Absence 
°f injuries on alleged rioters arrested shortly 
•R** ^occurrence — Evidence partisan and un- 
certain — Accused should be given benefit of 
doubt as to participation. 

The absence of Injuries on fchq persons of the 
alleged rioters arrested shortly after the occurrence 
is a point whioh in a case where the evidence is 
partisan and uncertain must operate as a ground 
for giving the benefit of doubt as to participation. 

[P 220 0 2; P 221 0 1] 

<h) Evidence Act (1872), S. 123 — Diary of 
oot conatable shadowing movements of suspect 
held not affair of State. 

Under 8. 128 it is only when the document deals 
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with affairs of State that privilege can be rightfully 
claimed under the Section. The diary of a foot 
constable who was shadowing the movements of a 
suspect held could not possibly become an affair of 
the State within the accepted meaning of the words. 

fP 224 C 2] 

❖ (c) Evidence Act (1872), S. 123 — Proce- 
dure to be followed before privilege under 
S. 123 is claimed explained. 

The law requires that before privilege is claimed 
the head of the department should have the docu- 
ment in front of him, should give his attention to 
the matter, should weigh carefully whether the 
privilege should or should not bo claimed and 
unless he is satisfied that affairs of State are con- 
cerned he should not claim privilege for a docu- 
ment or withhold from a Court the means of 
judging whether a particular witness’s statement 
is true or not true. It is truo that the head of a 
department has an absolute privilege on the point, 
it is for him to decide whether the matter is one in 
whioh privilege should be claimed or should not bo 
claimed, but it would be good to follow tho practice 
of the English law, namely that some indication 
should be given to the Court as to why privilege is 
claimed or what affairs of State are involved in° the 
matter. Without such indication, there is always 
a danger that the Court may draw an adverse in- 
ference from the non-production of tho document. 
The Court is entitled, according to the circum- 
stances of each particular case, to draw an infer- 
ence adverse to the party claiming the privilege : 
AIR 1931 P C 254, Ref. ; A I R 1914 Cal 395, 
Disting. [P 224 C 2; P 225 C I] 

A. R. Kapur, and Sham Lai and F. C. 
Mital — for Appellants (Lachhman 
Singh, and other Accused respectively ) . 

N. A. Siddiqi, Public Prosecutor — 

for the Crown. 

Sale J. — On 13fch March 1938 a riot 
occurred at Fatehwal in the Amritsar Dis- 
trict following a political meeting held at 
that village under the auspices of the Con- 
gress. In the course of this riot, one man 
Hiro was killed outright and his brother 
Mohammad Shafi died of injuries received. 
Three other brothers, Fazal Rahim Bakhsh 
and Fauju, received simple injuries. Six 
other persons unrelated to this family but 
among the opponents of the Congress re- 
ceived simple injuries. Forty- eight persons 
were placed before the committing Magis- 
trate on trial in connexion with these 
disturbances. The case against three was 
withdrawn and twelve were discharged. 
Thirty- three persons were committed to 
Sessions charged with murder and rioting. 
After a trial lasting two months the learned 
Additional Sessions Judge found that a riot 
had been proved the common object of the 
rioters being to give a severe beating to Hiro 
and his brothers as a result of a prolonged 
attempt to ruin the Congress meeting. He 
acquitted twenty-six of the accused holding 
that their participation in the riot was nob 
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proved. He held that the participation of 
six persona in the riot is proved, viz. Jogin- 
dar Singh, Mohan SiDgh Bath, Lachhman 
Singh Sufian, Ganda Singh, Sadhu Singh 
and Harbans Singh. Of these he found that 
Jogindar Singh, in addition to participating 
in the riot, was guilty of an individual act 
in participating in the murder of Hiro, and 
he convicted him under S. 302, Penal Code, 
sentencing him to transportation for life. He 
convicted Mohan Singh Bath, Lachhman 
Singh Sufian, Ganda Singh, Sadhu Singh 
and Harbans Singh under S. 148 and S. 325 
read with S. 149, Penal Code, and sentenced 
them to concurrent sentences of two years’ 
rigorous imprisonment. He also found Shiv 
Dev Singh guilty of taking a subsidiary part 
in the riot by causing hurt to one witness, 
Karam Din.P.W. He convicted him under 
Ss. 148 and 323, Penal Code, and sentenced 
him to six month’s rigorous imprisonment. 
Against these convictions and sentences all 
the convicts have appealed while an appeal 
has been filed on behalf of the Crown 
against the acquittal of one Bachan Singh 
on the ground that the evidence against 
this accused is the same as that against the 
other accused whom the learned Additional 
Sessions Judge has convicted, and on the 
reasoning adopted by the learned Additional 
Sessions Judge, this accused should also 
have been held guilty of participating in 
the riot. 

The material facts are that a meeting 
organized by the Congress had already been 
held at Fateh wal on 5th February. In the 
course of this meeting objections were voiced 
by Hiro, deceased, and Teja Singh, P. W. 
A riot is said to have occurred as a result 
of which 16 congressmen were proseouted 
including five of the accused in the present 
case. Teja Singh and Hiro were important 
prosecution witnesses. This case — we are 
informed — is still pending in the Court of a 
Magistrate. Following the result of this 
meeting, it was decided to hold a second 
meeting at Fatehwal on 13th March. The 
intention to hold this meeting had been 
advertised and there is some evidence that 
congressmen, knowing that this meeting 
was likely to be again interrupted, asked for 
police assistance. No police however were 
present at the meeting except one Des Raj 
a foot constable (since resigned) who had 
been ordered to watch the movements of 
Aohhar Singh, an absconder, who attended 
the meeting. This meeting was duly held 
at Fatehwal on the 13th in a field belong- 
ing to Mula Singh, father of Fateh Singh 


(accused acquitted by the Sessions Judge) 
General Secretary, Fatehwal Congress Com- 
mittee. A pandal had been erected in this 
field at a distance of about 200 karams from 
the village abadi, on the outskirts of which 
is situated the house of Teja Singh, P. W., 
a local opponent of the Congress, who was 
regarded by congressmen as mainly res- 
ponsible for the interruptions in the pre- 
vious meeting of 5th February. 

The meeting of 13th March was attended 
by a number of leading congressmen in- 
cluding Mian Iftikhar-ud-din, M. L. A. 
These Congress leaders reached the pandal 
by car from Amritsar at about 12-30 to 
1 P. M.; but prior to their arrival, it is 
alleged by the prosecution, that a proces- 
sion of Congress sympathisers led by Achhar 
Singh Chhina, absconder, held a mock 
mourning ceremony in front of the house of 
Teja Singh, presumably to intimidate Teja 
Singh and prevent him from again inter- 
rupting the meeting. In any case, Teja Singh 
did not attend the meeting but remained 
throughout in his house, the courtyard and 
baithak of which subsequently became the 
scene of the main riot. It is alleged by the 
prosecution that some of these processionists 
were musicians who played flutes and other 
instruments, thereby, it is said, giving 
offence to some of the Mahomedan oppo- 
nents of the Congress who were present, on 
the ground that this playing of music was 
a desecration of this particular day which 
happened to be the last day of Muharram. 
It is further alleged by the prosecution that 
while the meeting was in progress, and 
after the arrival of the Congress leaders, 
Jota Singh, accused, came up on horseback 
with a bundle of ohhavis and dangs, which 
were distributed among Congress supporters 
in the audience. Daring the course of the 
meeting, speeches were made and the tem- 
per of the audience became excited. Accord- 
ing to the evidence of Ibrahim Khan 
(P. W. 3) and Khurshaid Alam Zaildar 
(P. W. 5) who were among a crowd of 50 or 
60 persons, mostly Mahomedans, gathered 
on the outskirts of the meeting, protests 
were made against desecration of the day 
by music and the display of arms. The 
Congress leaders attempted to pacify the 
audience; and Ibrahim Khan (P, W. 3) says 
that between 2 and 3 P. M. he advised some 
of the Mahomedans to go and say their 
prayers and a number of Mahomedans ac- 
cordingly left for this purpose. 

At about 3-30 P. M. the meeting was 
closed by the President. Afterwards, while 
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the Congress leaders were talking among 
themselves near the pandal a olash occurred 
between the opponents and sympathisers 
of the Congress at a place not far from the 
pandal. This olash subsequently developed 
into an attack on Hiro and his four brothers, 
Rahim Bakhsh, Fazal, Fauja and Moham- 
mad Shafi. These five persons ran away 
towards the village abadi, pursued by 
some 40 or 50 Congress sympathisers, and 
took refuge on the roof of the baithak of 
Teja Singh. The number of pursuers, ac- 
cording to the proseoution evidence, gradu- 
ally swelled to 200 or 250. This crowd of 
rioters, some of them armed with ohhavis 
and dangs, surrounded the baithak, some in 
the lane outside and some forcing their way 
into the courtyard through doorways which 
were damaged in the process. Eventually, a 
'body of 30 or 35 rioters (among whom 
were, according to the finding of the learned 
Additional Sessions Judge, all the appel- 
lants except Shiv Dev Singh) swarmed up 
on to the roof of the baithak where Hiro 
and his brothers had taken refuge. Here 
Jogindar Singh, appellant, has been found 
by the learned Additional Sessions Judge to 
have grappled with Hiro, while Achhar 
Singh, absconder, struck him a fatal blow on 
the head from behind with a chhavi. Mean- 
while the other rioters caused injuries to 
Hiro s brothers, of whom Fauju escaped 
from the roof of the baithak by running 
along an intervening wall on to another 
projection on the other side of Teja Singh's 
house. He was followed by certain of the 
vrioters and injured. When the news spread 
•that Hiro was dead, the rioters dispersed. 

The Congress leaders had in the meantime 
■been talking among themselves near the 
.pandal, and after the riot was over they 
left in motors and lorries for Amritsar. 
According to the evidence of Mian Iftikhar- 
tid-Din, M L A., (D. W. 32) the Congress 
leaders left Fatehwal after the disturbance 
had finished; and although they were aware 
that a free fight had taken place in the open 
at a distance of 100 karams from the pandal 
it was not known to them that Teja Singh’s 
baithak had been rushed and Hiro had been 
killed on the roof and that other persons 
•had been injured. The leaders state that 
they considered it was not their business to 
acquaint themselves with the nature or 
result of the disturbances and left without 
making inquires. Meanwhile, information 
•toad been given to the police by Ibrahim 

3 * k y means of the rukka 
x ’ N. which he says he wrote while on 
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horsebaok before the main attack started, 
and sent to the police station Ajnala by the 
hand of Mahmud Ahmad, P. W. 11, who 
happened to be in the neighbourhood with 
his bicycle. This letter was received at 
Ajnala police station, which is about three 
miles from Fatehwal, by Hazara Singh, 
Muharrir, Head Constable, who has noted in 
the record 4-30 P. M. as the time of receipt. 
The rukka mentions that congressmen 
armed with sticks, chhavis and kirpans 
fell upon the public and a good many men 
had been injured.” There is no mention in 
this rukka of the attack in Teja Singh’s 
baithak and death of Hiro and injuries to 
his brothers on the roof. This omission is 
explained by Ibrahim Khan by saying that 
he wrote the rukka before this attack. But 
having regard to the time of the receipt of 
the rukka at the police station and the 
indication from the evidence that the attack 
in the baithak was probably over by 4 P. M., 
it is urged on behalf of the appellants that 
the omission shows that Ibrahim Khan who 
is now among the witnesses of the attack in 
the baithak, is not a true witness of the 
injuries to Hiro and his brothers. 

Chaudhri Shahab-ud-Din, Assistant Sub- 
Inspector, reached Fatehwal at 7 P. M. and 
at once commenced investigation. He 
deposes that he found Hiro’s body lying on 
tbe roof of Teja Singh’s baithak in a pool of 
blood, Rahim Bakhsh was also found lying 
injured on a charpoy; and the brothers 
Shafi, Fauju and Fazal were found lying in 
the courtyard of Teja Singh’s baithak with 
one Karam Din, P. W. The presence of 
brickbats and clods of earth on the roof of 
the baithak and surrounding it, indicated 
that it had been the scene of a riot. Moham- 
mad Shafi was unconscious and was 
immediately sent to Ajnala hospital where 
he died later without recovering conscious- 
ness in spite of an operation. The state- 
ments of the main prosecution witnesses, 
whose testimony has to be considered in 
this case, were recorded by the Assistant 
Sub- Inspector at Fatehwal the same night. 

It is not denied that as a result of these 
statements, the police must have been in 
possession at once of the names of all the 
present appellants as alleged rioters; and in 
these circumstances it is material to note 
here when the appellants and Bachan Singh 
were arrested. Joginder Singh was notified 
as an absconder and was not found until July 
1938 when he was arrested at Patna on 
26th July 1938. Sadhu Singh was arrested 
on 5th May 1938, Lachhman Singh Sufiaa 
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on 7th May 1938, Bachan Singh on 21st 
April 1938, Ganda Singh on 12th April 
1938, Mohan Singh Bath on 7th April 1938, 
Harbans Singh Chhina on 22nd March 
1938, and Shiv Dev Singh on 15th March. 
When the committal proceedings were 
started on 1st April 1938, an order was 
made by the committing Magistrate under 
S. 512, Criminal P. C., which notified all 
these persons as absconders except Harbans 
Singh Chhina and Shiv Dev Singh. 

The medical evidence proves that Hiro 
received three injuries : (l) An incised wound 
on the top of the head under which the 
skull was clean cut. This injury, which is 
proved to have been inflicted from behind, 
caused his death. (2) A punctured wound 
on the outer side of the left thigh and (3) a 
lathi mark six inches long on the left side 
of the chest. Mohammad Shafi who died 
from compression of the brain, had seven 
contused injuries on the head, as well as 
other minor injuries. Rahim Bakhsh, Fauju 
and Fazal had numerous contusions and 
bruises. In all these five brothers received 
as many as 44 injuries between them, most 
of which must have been inflicted on or 
near the roof of Teja Singh’s baithak. Six 
of the other prosecution witnesses also 
received minor injuries, but not necessarily 
in this area, for example, Karam Din says 
that he received his injury near a pond 
which was some little way away from the 
baithak. The injuries of the other witnesses 
are not in fact important for the considera- 
tion of this case. None of the appellants 
appeared to have been injured; nor is there 
any evidence to show whether any of the 
participants in this riot other than Hiro or 
the prosecution witnesses received any in- 
juries. 

The evidence in this case can conve- 
niently be divided into three main cate- 
gories : (1) The material evidence afforded 
by the testimony of Assistant Sub-Inspector 
Chaudhri Shahab Din of his inspection of 
Teja Singh’s baithak and its surroundings 
on his arrival at 7 P. M. (2) The oral 
testimony of eye-witnesses which can be 
subdivided into four categories : (a) The 
testimony of eye-witnesses relating to events 
prior to the meeting of happenings during 
the meeting as well as of subsequent events 
culminating in tbe attack in Teja Singh’s 
baithak. Of these the most important are 
Ibrahim Khan (P. W. 3) and Chaudhri Khur- 
ahaid Alam (P.W. 5). (b) The evidence of eye- 
witnesses who took refuge with Teja Singh 
in his baithak when the riot started. These 


are what the learned Sessions Judge has 
described as jharokha witnesses since they 
witnessed the attack on the roof of Teja 
Singh’s baithak from a jharokha or bay 
window of Teja Singh’s house. These wit- 
nesses are Tej Singh himself (P. W. 6), 
Gopal Singh (P. W. 7), Raghbir Singh 
(P. W. 8), Mohammad Sharif (P. W. 17) 
and Gbulam Rasual (P. W. 18). (c) The 
testimony of the three surviving brothers of 
Hiro, deceased, who were pursued to, and 
attacked on the roof of the baithak. These 
witnesses are Fazal (P. W. 10), Rahim Bux 
(P. W. 12) and Fauju (P. W. 13). (d) The 
evidence of identification parades, given by 
witnesses relating to accused whom they 
did not know before. These witnesses are 
Gopal Singh (P. W. 7), Fazl (P. W. 10), Karim 
Bakhah (P. W. 12), Taj Din (P. W. 14) 
and Karam Din (P. W. 22). (3) Lastly, 
there is the evidence afforded by the sub- 
sequent conduct of individual accused such 
as the admitted fact of absconding of Jogin- 
dar Singh, appellant. (After examining 
certain evidence his Lordship proceeded 
further.) It is now necessary to refer to 
certain findings of the learned Additional 
Sessions Judge in regard to the happenings 
on the roof of Teja Singh’s baithak, which 
have been attacked by counsel for the pro- 
secution. On page 117 of the judgment the 
learned Judge observes as follows : 

The fact that the prosecution witnesses as a body 
have chosen to state that when Hiro and hie 
brothers took refuge on the roof of Teja Singh’s 
baithak there was an exchange of missiles lasting 
for half to three quarters of an hour followed by the 
storming of the baithak by a crowd of 30-35 rioters 
raises serious difficulties regarding the value of th9 
evidence of the identification of the individuals who 
are said to have invaded the roof. 

According to the measurements given by 
the learned Sessions Judge who visited the 
scene of occurrence, the roof of the baithak 
in question measures 26 feet by 13 feet, 
that is roughly 36 square yards in area, 
though, according to the site plan which we 
have examined in this connexion, it would 
seem to be slightly larger. The learned 
Sessions Judge was of opinion that this roof 
was too small to permit the simultaneous 
entry of 30 to 35 active rioters; and he goe» 
on to express surprise that, although many 
of the accused who were identified amongst 
the rioters at this place, were arrested 
within a day or two of the occurrence, not 
one of them bore any mark of injury. 
The absence of injuries on the persons of 
the alleged rioters arrested shortly after the 
occurrence is a point which, in a case of 
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jfchis nature where the evidence is partisan, 
must operate as a ground for giving the 
benefit of doubt as to participation, where 
the evidence is uncertain. But it appears 
that the learned Sessions Judge has not 
properly appreciated the prosecution evi- 
dence when he doubts the reliability of 
these jharoka witnesses, merely because he 
thinks that the 23 persons in all alleged to 
have been identified by them as rioters, 
could not stand on the roof at the same 
time with Hiro and his brothers simulta- 
neously and wield weapons. 

The prosecution do not allege a fight on 
the roof of the baithak, in which 35 to 40 
persons took part. Their case is that a 
unilateral attack on Hiro was made by pur- 
suers who would come, not all in a bunch 
but more probably in a stream. There is no 
reason to reject the prosecution evidence 
that Hiro and his four brothers escaped on 
to the roof of the baithak pursued first by a 
comparatively small gang, which subse- 
quently swelled to perhaps 200 to 250 rioters 
who swarmed round the baithak. It must 
be remembered that Hiro was a registered 
bad character who with his brothers (and 
possibly other persons) had come to the 
meeting bent on obstructionist tactics. 
These five brothers seem to have been strong 
men and were armed with dangs ; and 
having escaped on to the roof, might be 
trusted to give a good account of themselves, 
unless taken by surprise or rushed. The 
roof of the baithak is some 9 feeMrqm the 
ground ; and to get on to the roof the 
rioters would have had either to swarm up 
the wall or burst open the door into the 
courtyard and climb up by means of a 
plank. In these circumstances Hiro and his 
brothers should certainly have been able to 
keep the rioters at bay for some time ; and 
it was during this time no doubt (an exact 
estimate of which must inevitably be un- 
certain) that there was an interchange of 
missiles. From the fact that, unlike his 
brothers, Hiro had only three injuries, the 
most serious of which, a chhavi blow on 
the head, appears to have been dealt with 
from behind, it would seem as though Hiro 
must have been surprised and struck down 
by an attack from behind, by a single as- 
sailant rather than overcome by a rush. 

fu lea<5er mft y have been followed by 
others who would be gradually swarming 
on to the roof ; and in the meanwhile Fauju 
escaped by an intervening wall to another 
portion of the house where he was followed 
y 81x or seven rioters and attacked. It is 
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not therefore necessary to suppose (as the 
learned Sessions Judge seems to have done) 
that at any one time there were 30 to 35 
persons standing on the roof of the baithak 
wielding weapons simultaneously; nor do 
we see any difficulty in accepting the story 
that Fauju ran along the intervening wall 
and was beaten in another part of the house. 

But, as the learned Judge assumes that 
there must have been a far smaller number 
of rioters than 30/35 on the roof, he appears 
to conclude that there would be no diffi- 
culty for the jharoka witnesses to identify 
the actual assailants of Hiro. Nevertheless, 
if we accept the prosecution evidence on 
the question of numbers as true, there is a 
real difficulty in accepting the attribution 
of particular acts to particular individuals 
in the general melee. Assuming, as appears 
to be the case, that Hiro was the first to be 
struck down by a surprise attack, it is cer- 
tainly peculiar that while the jharoka wit- 
nesses and others agree in saying that it 
was Joginder Singh who “grappled” with 
Hiro while Achhar Singh struck him’ from 
behind, they are silent as to how Hiro got 
his contused injury which according to the 
medical evidence consisted of a lathi mark 
on the left side. As regards the punctured 
wound on the outer side of the left thigh, 
the learned Sessions Judge has given good 
reasons for rejecting the attribution to Har- 
bans Singh Chhina appellant of responsibi- 
lity for this wound, and there is no evidence 
at all to explain how Hiro sustained the 
lathi mark on his left side. These consider- 
ations lend point to the criticism which the 
learned Sessions Judge has himself made in 
another part of his judgment, viz., that 
some of these eye-witnesses in attributing 
definite parts to Joginder Singh or others 
have stated things which probably they did 

n 9* _ 88 m • Ifc . wouId a PPear therefore that 
while Teja Singh and his companions may 

have had a good view of the general course 
of events from the jharoka (window), and 
may very well bave been able to distin- 
guish m the general melee the persons 
whom like Joginder Singh they knew be- 
fore, it is difficult to rely on their testi- 
mony in so far as it assigns particular acts 
like grappling to particular individuals. 

From this conclusion it would follow that 
1 is impossible to accept the decision of the 
learned Sessions Judge, in so far as he finds 
Jogmder Singh guilty of participating in 
the actual murder of Hiro by grappling 
with him, and thus placing him on a differ- 
ent footing from the other rioters whom he 
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has convicted under Ss. 148 and 325, Penal 
Code, only. As regards the attack on Fauju 
elsewhere, the learned Sessions Judge 
doubts the reliability of the evidence of the 

jharoka witnesses on the ground that 
the story that this group of witnesses withdrew 
en masse and went upstairs to another part of the 
house is not a natural one in itself and does not 
ring true in the circumstances (p. 118 of the judg- 
ment). 

The explanation given by Teja Singh 
himself for this withdrawal is that on seeing 
Fauju pursued and attacked in a different 
part by the rioters, they moved towards 
that part because Teja Singh’s womenfolk 
were living on that side. It is an admitted 
fact that Teja Singh had two wives who in 
all probability occupied different portions of 
his house ; and it is therefore easily intel- 
ligible that if Teja Singh thought that a 
portion of the house where one of his wives 
was living was thereatened, he would move 
towards that portion for purposes of pro- 
tection. At the same time it is not clear 
why Teja Singh and his companions instead 
of going into the actual rooms where the 
womenfolk would be in residence, went up 
on to the roof so as to get a clear view of 
the attack on Fauju. From this aspect, I 
would agree with the learned Sessions 
Judge that it would be safer not to rely on 
the evidence of the jharoka witnesses in so 
far as they attribute the attack on Fauju to 
particular individuals. The question here 
arises at what point the unlawful assembly 
came into existence. It would appear that 
following the conclusion of the meeting 
while the crowds were dispersing, the two 
hostile parties came to blows ; and in the 
course of this free fight some persons may 
have received injuries. It is difficult to hold 
that there was any common object at that 
time, among the various persons who took 
part in this free fight. An unlawful assembly 
with a common object to beat Hiro and his 
brothers, was clearly formed when some of 
the Congress sympathisers concentrated 
their attack on Hiro and his brothers and 
pursued them from the field to Teja Singh s 
baithak. The learned trial Judge is right in 
holding that the common objeot of the rio- 
ters from this point was to give a severe 
beating to Hiro and his brothers ; and any 
person whose identity has been satisfacto- 
rily established amongst the assailants of 
Hiro and his brothers from this point, must 
be held to be guilty of participating in 
the riot. 

The learned Sessions Judge has convicted 
Shiv Dev Singh not because he was identi- 


fied amongst the rioters at or near the 
baithak but because he caused an injury to 
Karam Din, P. W. 22, by a pond, someway 
from the village abadi, into which this 
accused is said to have pushed Karam Din. 
But Karam Din does not now identify his 
assailant and since there is no evidence to 
connect him with the unlawful assembly, it 
follows that the conviction of Shiv Dev 
Singh cannot be sustained. I would, there- 
fore, accept his appeal and acquit him. 
Summarizing the essential prosecution evi- 
dence bearing on the question of the parti- 
cipation of the other appellants, there is 
first the material evidence which fixes the 
roof of Teja Singh’s baithak and the sur- 
rounding area as the main scene of the riot. 
Since I am satisfied that Teja Singh and> 
his companions in particular Gopal Singh 
(P. W. 7) and Raghbir SiDgh (P. W. 8) did 
in fact take shelter in Teja Singh’s house 
at the time of the riot it follows that they 
were well placed to see the events that 
occurred on or near the baithak and would, 
therefore, be in a position to identify among 
the rioters at least such persons as they 
knew before. It is true that for reasons 
given, their evidence must be received with 
caution and it is necessary, therefore, to 
test their evidence by such considerations 
as whether they have any motive to impli- 
cate falsely the accused against whom they 
are testifying, and to weigh this evidence 
against the accused’s defence, considered in 
the light of their subsequent conduct. (His 
Lordship then considered the cases of the 
individual accused and proceeded.) It re- 
mains to consider the offence committed by 
Jogindar Singh, Sadhu Singh and Bachan 
Singh who have been held guilty of parti- 
cipation in the riot. The learned Additional 
Sessions Judge, holding that the common 
object of the rioters was only to give a 
severe beating to Hiro and his brothers, 
convicted the participants under Ss. 148 
and 325, I. P. C., read with S. 149, except 
Jogindar Singh whom he found guilty of an 
individual act of participation in the murder 
of Hiro, and convicted under S. 302, 1. P. C. 
I have already given reasons for holding 
that it is not possible to maintain the find- 
ing of the learned trial Judge in respect of 
the particular act assigned to Jogindar Singh 
and that there is no reason to differentiate 
between the case of Jogindar Singh and the 
other rioters. It may be that on a strict 
construction of S. 149, 1. P- C., this altera- 
tion in finding should make little difference. 
It has been established in this case that 
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Hiro was pursued on to the roof of Teja 
Singh’s house and murdered thereon by a 
blow from a chhavi. Any person who parti- 
cipated in the proved common object of the 
rioters to beat Hiro must have known that 
some of the rioters were armed with dan. 
gerous weapons like chhavis and that the 
offence of murder was in the oircumstances 
one which was likely to be committed in 
prosecution of the common object. If so, 
every person who is held proved to be 
amongst the rioters at Teja Singh’s baithak 
would constructively be guilty of murder. 
In this case, however, the Crown has ac- 
cepted the decision of the learned trial 
Judge in respect of convicts other than 
Jogindar Singh whose case, in my view, is 
indistinguishable from the other appellants. 
It is true that the learned Public Prosecu- 
tor in the course of his arguments, at the 
end of a week’s hearing of this appeal, 
mentioned that though he had no instruc- 
tions to press the point, the Court has 
itself jurisdiction to alter the conviction to 
a more serious offence. No doubt the Court 
has the power to do so ; but this is not a 
case in which the Court would be disposed 
to take such action suo motu. Enough has 
been said already to show that much of the 
evidence produced in this case is unreliable. 
As the learned trial Judge has pointed out, 
there is no clue to the identity of the as- 
sailants of the other victim Mohammad 
Sharif, who must have received his injuries 
about the same time and place as Hiro; and 
it is impossible on this evidence to attribute 
even to Jogindar Singh any direot con- 
nexion with the assault on Hiro. Certai nl y 
to none of these three accused is the use of 
a lethal weapon attributed even by the pro- 
secution witnesses. In the circumstances, 
this Court cannot suo motu take a more 
serious view of the constructive liability of 
these accused than has been taken by the 
learned trial Judge. 

In the circumstances I would accept the 
decision of the learned trial Judge to apply 
to the oases of these three accused Ss. 148 
and 325 read with S. 149, I. P. C. To this 
extent the appeal of Jogindar Singh is 
accepted and his conviction is altered to 
one under S. 148 and S. 325, I. P. C., read 

^bp conviction of 
oadhu Singh is maintained under these 
beotiona and the appeal of the Crown against 
the acquittal of Bachan Singh is accepted 
and he ia convicted under Ss. 148 and 325 
read with S. 149, I. P. 0. 

s regards sentence, it is necessary to 
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take into account the fact that Jogindar 
Singh has been in jail since July 1938 and 
I would accordingly reduce his sentence to 
one year’s rigorous imprisonment under 
each Section, the sentences to run concur- 
rently. It is true that the other two con- 
victs have been on bail during the pendency 
of this appeal ; but there is nothing to show 
that they took a prominent part in the riot. 
I would therefore reduce the sentence of 
Sadhu Singh to one year’s rigorous impri- 
sonment under each Section, the sentences 
to run concurrently. Bachan Singh, on con- 
viction for the same offences, i. e. Ss. 148 
and 325, read with S. 149, I. P. C., is also 
sentenced to one year’s rigorous imprison- 
ment under each Section, the sentences to 
run concurrently. The appeals of the re- 
maining convicts are accepted and they 
are hereby acquitted. 

Dalip 8ingh J. — Des Raj, ex'-foot con- 
stable police, was produced as a defence 
witness in this case. The object of produc- 
ing him was to prove generally the falsity 
of the prosecution story that the men con- 
cerned in the murder of Hiro were Jogindar 
Singh and Achhar Singh. It is proved by 
the statement of Des Raj as well as aliunde 
that Des Raj was deputed to shadow Achhar 
Singh and on the date in question he was 
shadowing Achhar Singh. Des Raj came 
into Court and deposed that he had duly 
followed Achhar Singh as it was his duty 
to do and had submitted a report noted in 
his daily diary of the movements of Achhar 
Singh on 13th March, the date in question. 
He stated that this diary correctly repre- 
sented what had in fact happened and 
therefore the story of the prosecution that 
Achhar Singh had taken part in the pro- 
cession that went to Teja Singh’s house 
previous to the meeting was incorrect. 
Further, that it was false that Achhar 
Singh had taken part in any riot because 
according to Des Raj t Achhar Singh had 
not left the pandal to go towards the village 
and had left the pandal in the company of 
the Congress leaders who left either at the 
termination of the riot or towards its close 
about 3.45 or 4 p.m. Naturally, the defence 
wanted to produce this diary of Des Raj in 

order to corroborate his deposition in Court 
to this effeot. 

. Afc a ver y early stage of the proceed- 
mgs before the committing Magistrate, the 
Public Prosecutor then in charge of the 
case, stated that the diary existed and he 
intended to claim privilege for the same. 
Subsequently, at the trial the defence again 
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asked for this diary and the first report was 
that the diary conld not be traced but that 
efforts were being made to trace it and that 
privilege was to be claimed for this docu- 
ment. Subsequently, a list of the documents 
required by the defence to be produced was 
put in and privilege was claimed for this 
document. It is to be noted that it was not 
denied that it existed. Before us in appeal 
for the first time it was contended that as 
a matter of fact there was no such docu- 
ment at all, but, in view of the previous 
admission made by the Public Prosecutor 
in charge of the case and by the letter from 
the Inspector-General of Police accompany- 
ing the list of documents for which privilege 
was claimed, it is clear to me that the 
inference must be that this document did 
exist though privilege was claimed for it 
under S. 1^3, Evidence Act. 

As to the propriety of the claim made, 
I wish to make a few observations. The 
English law on the question of privilege 
has been admirably stated by their Lord- 
ships of the Privy Council in AIE 1931 
P C 254. 1 Under the English law their 
Lordships point out that it is for the Court 
to determine the question whether a parti- 
cular document is privileged on the ground 
that it concerns itself with affairs of State. 
Their Lordships point out that in certain 
cases the Court would be willing to take 
the word of a responsible Minister from 
whose department the document was to 
be produced that the said document was 
privileged. In other cases, their Lordships 
point out that they would demand an affi- 
davit from the Minister. Not, as their Lord- 
ships were careful to point out, that the 
Minister’s word on the point would not be 
sufficient without the affidavit but to be 
sure that the Minister’s attention had duly 
been directed to the subject and after due 
consideration he had come to the conclusion 
that the document should be excluded from 
evidence as a privileged document. Their 
Lordships point out that even in such cases 
some indication should be given to the Court 
of the nature of the document and why it 
is necessary to claim privilege for it. The 
Indian law is of course different and under 
S. 123, Evidence Act, the matter is left to 
the discretion of the head of the depart- 
ment concerned. There is however nothing 
to show that in this particular case the 
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attention of the Inspector-General was 
really directed to the document as to whe- 
ther privilege should be claimed for it or 
not having regard to its contents. Indeed 
from what was endeavoured to be argued 
in the appeal it would seem that the In- 
spector-General never had the document 
before him at all. While it is entirely for 
the head of the department to claim pri- 
vilege for a document and the Court is 
bound to allow the claim if made, it does 
not follow from this that the Court is not 
entitled according to the circumstances of 
each particular case to draw an inference 
adverse to the party claiming the privilege. 

In this connexion the learned counsel for 
the Crown drew our attention to 23 I C 25, 2 
a Full Bench of the Calcutta High Court. 
The privilege there claimed however was 
under S. 125 and it was further pointed out 
that it was not a party to the case that was 
claiming privilege but the Crown which 
was not a party to the case and therefore 
that no adverse inference could or should be 
drawn against the party who had nothing 
to do with the question of the claim of 
privilege. That case therefore does not help 
at all in deciding this question in the pre- 
sent case where privilege is claimed under 
a different Section and where the considera- 
tions influencing the matter are entirely 
different to the considerations arising under 
S. 125. It is obvious that S. 125 is intended 
to cover the source of information received 
by a certain department, and it is equally 
obvious that to disclose the names or to 
disclose the machinery by which certain 
information is acquired by Government 
might be highly prejudicial to the State at 
large. Under S. 123, it is only when the 
document deals with affairs of State that 
privilege can be rightfully claimed under 
the- Section. I fail to see however how the 
diary of a foot constable who was shadow- 
ing the movements of a suspect could pos- 
sibly become an affair of the State within 
the accepted meaning of the words. No 
case arose here of disclosing the source of 
information. The fact that the man was 
being shadowed is admitted and proved 
aliunde without any question of privilege 
arising and even if the diary stated certain 
names which the Government might not 
wish to disclose it was perfectly easy to 
claim privilege for those names, secure the 
co-operation of the Court in withholding 

2. Weston v. Peary Moban Das, (1914) 1 A I R 
Cal 396=23 I 0 25=18 OWN 185=40 Cal 
898 (F B). 
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those names and yet revealing the diary fco 
the extent to which it corroborated or con* 
tradioted the statement of Des Raj as to 
the movements of Aohhar Singh on the 
date in question. 

In .these circumstances, it seems to me 
that it was distinctly open to the Court to 
draw the inference that when Des Raj 
deposed that he had stated, what he stated 
in Court, in his diary previously recorded 
at or about the time of the occurrence, that 
that statement was true and the fact that 
the Government who had the means of 
contradicting him by a reference to his pre- 
vious statement did not use that statement 
to contradict him showed that there was 
nothing in that previous statement of his 
which contradicted his present statement. 
To that extent, it seems to me it was open 
to the Court to draw an inference adverse 
to the Crown in this respect. I would there- 
fore like to draw the attention of the In- 
spector-General of Police and other heads 
of ' departments to the matter should it 
arise again that the law requires that before 
privilege is claimed the head of the depart- 
ment should have the document in front of 
him, should give his attention to the matter, 
should weigh carefully whether the privi- 
lege should or should not be claimed and 
unless he is satisfied that affairs of State 
are concerned he should not claim pri- 
vilege for a document or withhold from a 
Court the means of judging whether a 
particular witness’s statement is true or not 
true. It is true that the head of a depart- 
ment has an absolute privilege on the point, 
it is for him to decide whether the matter 
is one in which privilege should be claimed 
or should not be claimed, but as pointed 
out by their Lordships of the Privy Council, 
it would be good to follow the practice of 
the English law, namely that some indica- 
tion should be given to the Court as to why 
privilege is claimed or what affairs of State 
are involved in the matter. Without such 
indication, there is always a danger that 
the Court may draw an adverse inference 
from the non-production of the document. 

I do not say that the Court should draw 
it in all cases. I can well imagine cases 
where it is obvious that the document con- 
tains affairs of State such as negotiations 
carried on with foreign powers or matters 
dealt with by high officials in the course of 
their duties which obviously might concern 
affairs of State. But the question is what 
are the circumstances of eaoh case and I do 
not consider that the Court is debarred 
1940 L/29 <ft 80 


Lal (Din Muhammad J.) Lahore 225 


from drawing an adverse inference from 
the non- production of a document in all 
cases whatsoever, and I would again point 
out that in the circumstances of this parti, 
cular oase I cannot imagine, nor has the 
learned counsel for the Crown been able to 
suggest what affairs of State could possibly 
be involved in the diary of the ex-foot 
constable. For the rest I agree with the 

conclusions of my learned brother and have 
nothing to add. 

D.S./R.K. Order accordingly. 
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Din Muhammad J. 

Khushi Bam — Plaintiff — Appellant. 

v. 

Munshi Lal and another — Defendants 

— Respondents. 
Second Appeal No. 1420 of 1939, Deci- 
ded on 26th January 1940, from decree of 

Dist. Judge, Gurgaon at Hissar, D /- 1st 
June 1939. 

(a) Limitation Act (1908), Arts. 113 and 144 

•— Specific performance — Art. 113 and not 
Art. 144 applies. 

A suit for specific performance of a contract of 
lease is governed by Art. 113 and not by Art. 144. 

... , „ [P 226 C 1] 

(b) Lease — Contract of— No date of delivery 
of possession fixed — Contract cannot be speci- 
fically enforced. 

Contracts of lease in which no date for delivery 
of possession is fixed cannot be specifically enforced: 
AIR 1921 P C 71, Rel. on. [P 226 C 21 

(c) Civil P. C. (1908), S. 100 — Finding that 
party was never in possession is one of fact. 

The finding that a party never came into pos- 
session of the suit property being a finding of fact 
cannot be disturbed on second appeal. [P 226 O 2] 

(d) Civil P. C. (1908), S. 153 and O. 6, R. 17 

— Suit for specific performance of contract 

Amendment as suit for possession cannot be 
allowed. 


Not only that permission to amend plaint can- 
not be allowed in second appeal, no power has been 
given to Courts to enable one distinct cause of 
action to be substituted for another nor can the 
subject-matter of a suit be changed by an amend- 
ment. Therefore a suit for specific performance of 
a contract cannot be allowed to be amended as a 
suit for possession : A I R 1922 P C 249, Rel. on. 

[P 226 C 2]’ 

N. 0. Pandit — for Appellant. 


Aonnru Jtvam and lnder Dev Dua, and 
Sardar Parfcap Singh — f or Bespon - 
dents 2, and 2 respectively. 


Judgment. — On 26fch November 1932, 
the appellant Khushi Ram took on lease a 
godown and four shops from Rai Bahadur 
Makhan Lal, the predecessor- in- interest of 
Munshi Lal. On 20th January 1938 Khushi 
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Ram instituted suit for a perpetual injunc- 
tion prohibiting Munshi Lal from interfer- 
ing -with his possession of the godown and 
for specific performance of the contract 
relating to the shops. One Girdhari Lal was 
also impleaded as a defendant in whose 
favour it was alleged that the property in 
Buit had been leased out in 1935. The 
appellant alleged that the property in suit 
was on the date of the execution of the 
lease in his favour in possession of some 
other tenants and that it was vacated on 
8th April 1934, when he took possession of 
the godown and that later in 1935, when 
the property was demised to Girdhari Lal, 
the key of the godown too was taken away 
from him. His suit was resisted by Munshi 
Lal on various grounds. The Subordinate 
Judge came to the conclusion that the suit 
was barred by time, that the plaintiff had 
never come into possession of the godown 
and that even otherwise as there was no 
express mention in the deed executed in his 
favour as to when possession would be de- 
livered to the plaintiff, the agreement to 
grant the lease could not be specifically 
enforced. On these findings, he dismissed 
the suit. On appeal, the District Judge 
besides agreeing with the trial Court on the 
points stated above upheld its decision on 
an additional ground that the plaintiff was 
disentitled to any relief under the Specific 
Relief Act on account of laches. 

Counsel for the appellant contends that 
the decision of the Courts below on all 
the points found against the appellant 
is legally erroneous, but I do not agree. 
On the question of limitation counsel has 
urged that the case was governed by Art. 
144, Limitation Act, and not Art. 113, but 
this is obviously wrong. To the suit so far 
as it relates to the specific performance of 
the contraot in question, no Article other 
than Art. 113 applies, which expressly pro- 
vides for such suits. TJnder that Article, the 
terminus a quo is the date fixed for the 
performance of the contract and if no such 
date is fixed, the date when the plaintiff 
has notice that performance is refused. The 
plaintiff is on the horns of a dilemma. If 
he contends that a speoifio date was fixed 
for the performance of the contract in the 
deed and that that date was the date when 
the property demised was vacated by the 
previous tenants, his suit is clearly time- 
barred, inasmuch as the plaintiff had him- 
self stated in the plaint that this event 
occurred on 8th April 1934. If on the other 
hand, he urges that no date was fixed and 


that he had no notice that performance was- 
ever refused, his suit fails on the ground 
that those contracts of lease in which no 
date for delivery of possession is fixed can- 
not be specifically enforced. Reference in 
this connexion may be made to a judgment 
of their Lordships of the Privy Council 
reported in A I R 1921 P C 71. 1 As re- 
marked in that judgment 

it is elementary that specific performance of an 
agreement to grant a lease cannot be decreed un- 
less that agreement either expressly or impliedly to 
be granted fixes the date from which the term is to 
run. 

Similarly, on the question of laches tho 
appellant is bound to fail. As stated above, 
the agreement in his favour was executed 
on 26th November 1932, and the suit was- 
instituted in 1938 in spite of the fact that 
the previous tenants had vacated the pro- 
perty in suit in 1934 and that to his know- 
ledge the property had in spite of his- 
agreement been demised to another person, 
Girdhari Lal. In these circumstances, ho 
cannot but be held to be guilty of gross 
negligence. Commenting on a similar case 
which arose in Burma, their Lordships of 

the Privy Council remarked as follows : 

The rights of equity which prevail in British- 
Burma are rights which are given to people who 
are vigilant and not to those who sleep, and un- 
less there can be clearly established some reason 
which threw upon the defendant the entire blame- 
for the delay that had occurred, or unless, indeed, 
it can be shown that the real right of action had 
only accrued a short time before the proceedings 
were instituted, such a lapse of time would be fatal 
to any action for specific performance of a contract. 

These remarks of their Lordships aro 
quite pertinent to the appellant’s case. So 
far as the appellant’s allegation in relation 
to the godown is concerned, both the Courts 
below have concurrently found that he 
never came into possession of the godown, 
and this being a finding of fact cannot be 
disturbed on second appeal. Confronted 
with this situation counsel for the appel- 
lant asked for permission to amend his 
plaint at this stage so as to convert his suit 
into a suit for possession. Apart from the 
fact that this permission cannot be allowed 
at such a late stage, no power has been 
given to Courts to enable one distinct cause 
of aotion to be substituted for another nor 
can the subject-matter of a suit be changed 
by an amendment: AIR 1922 P C 249. 
The appellant may, if so advised, institute 
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a fresh suit for possession but he cannot be 
allowed to amend the present plaint in the 
manner desired by him. 

I accordingly dismiss this appeal but in 
the circumstances of this case leave the 
parties to bear their own costs before me. 

G.N./r.k. Appeal dismissed. 
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Sale J. 

Said Ahmad — Appellant. 

v. 

North Western Bailway, Lahore , through 
Superintendent , Mechanical Work - 
shops, Moghalpura — Respondent. 

First Appeal No. 149 of 1939, Decided 
on 8th December 1939, from order of Senior 
Sub- Judge, and Commissioner under Work- 
men’s Compensation Act, Lahore, D/- 27th 
March 1939. 

e 'Y?jK ,nen ** Compensation Act (1923), 
S. 30 — Substantial question of law. 1 * 

The question whether there is sufficient cause 
for extension of limitation to enable the applica- 
tion for compensation to be heard on the merits is 
substantial question of law. [p 227 0 2] 

c * (b) Workmen*. Compensation Act (1923), 
b. 10 — Workman after accident re-employed 
by same employer on same pay — This is suffi- 
cient cause for extending limitation. 

Where a workman is re-employed after the ac- 
cident by the same employers in the same work- 
shop at the same rate of wages, this fact is in 
itself sufficient cause for not making an applica- 

»£, ni i? Gr the Workmen’s Compensation Act 
within the period of limitation : A I R 1934 Bom 
28 and AIR 1938 Cal 348, Rel. on. [P 228 0 1] 

M. A. Majid — for Appellant . 

M. Sleem, Advocate- General 

for Bespondent. 

Judgment. — This is an appeal under 
S. 30, Workmen’s Compensation Act, from 
an order by the Senior Subordinate Judge, 
Lahore, rejecting as time- barred an appli- 
cation by Said Ahmad, an employee of the 
North Western Railway, for compensation 
on acoount of an accident. The accident 
occurred on 6th October 1936, and the 
claim for compensation was made on 31st 
August 1938. Under S. 10 of the Aot, the 
period of limitation is one year from the 
occurrence of the accident. But there is a 
proviso, that the Commissioner may enter- 
tain a claim for compensation if he is satis- 
fied that the failure to give notice or to prefer 
the olaim within the period of limitation is 
due to sufficient cause. The applicant in this 
case was represented by counsel before the 
oemor Subordinate Judge and the record 
shows the applicant endeavoured in the lower 
Uourb to bring the claim within limitation on 


the ground that he had made a claim within 
six months from the date of the accident, 
lhe Senior Subordinate Judge granted the 
applicant time to produce evidence to prove 
this fact and when the applicant failed to 
produce or lead evidence on due date, the 
Court declined to grant any further adjourn- 
ment under O. 17, R. 1, Civil P. C., and, in 
the absence of evidence of sufficient cause, 
proceeded to judgment, holding that the 
claim was time-barred. 

In appeal, counsel for the appellant 
frankly concedes no claim was made within 
six months of the accident and that the ap- 
plication is barred, so far as S. 10 of the 
Act is concerned but pleads that the appli- 
cation should have been entertained on the 
merits because there is in fact “sufficient 
cause” within the meaning of the proviso 
to S. 10. He explains that the counsel who 
conducted the case of the applicant before 
the lower Court appears to have been under 
a misapprehension of the real nature of his 
client s case and of the law on the subject, 
and urges that the real ground on which 
the case should have been presented before 
the lower Court is that from the date of 
the accident the applicant had been con- 
tinuously in the service of the North Wes- 
tern Railway, that this is in fact itself 
sufficient cause” for extension of time and 
that the applicant was not in a position to 
make any proper claim until the Board as- 
sembled by the North Western Railway 
had decided his case which it did, admit- 
tedly, only on 14th March 1938 that is less 
than six months before the olaim was pro- 
f erred. It is thus contended not only that 
there is sufficient cause for extension of 
time, but that even if any question of limi- 
tation arises the terminus a quo would be 
the report of the Board on 14th March 1938. 

The learned Advocate- General on behalf 
of the railway raised a preliminary objec- 
tion on two grounds, (1) that no appeal lay 
under S. 30 of the Aot because no sub- 
stantial question of law was involved and 
(2) that the amount in dispute in appeal is 
less than Rs. 300. I consider however that 
on the case as represented now in appeal 
a substantial question of law is involved 
viz. whether there is sufficient cause for 
extension of limitation to enable the appli- 
cation to be heard on the merits. As regards 
the amount in dispute, the facts are that 
the railway has offered Rs. 44-12-0 (in 
addition to a sum of Rs. 13 already paid). 

The petitioner urges in his claim that this 
amount is insufficient, and counsel for the 
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appellant contends before me that it is 
possible inasmuch as hi3 client has been 
partially disabled by the accident that he 
could claim under Sch. 1 an amount exceed- 
ing Bs. 300. Inasmuch as the lower Court 
has, it is said, not allowed counsel to inspect 
this report, he is not yet in a position to 
say exactly the amount which it is consider- 
ed might be due to him. In these circum- 
stances, I reject the preliminary objections 
and hold that the appeal can be entertain- 
ed. As regards the appeal itself, counsel for 
the appellant does not press ground 6 of his 
appeal; his prayer is that the case should 
be remanded to the lower Court for deci- 
sion on the merits on the ground that there 
is, on the face of the record, sufficient cause 
for an extension of limitation. Admittedly, 
the applicant has been since the date of the 
accident (and still is) in the service of the 
North Western Bailway on the same rate 
of pay on which he was employed before 
the accident. Counsel has drawn my atten- 
tion to two rulings, one a Division Bench 
of the Bombay High Court, cited in A I B 
1934 Bom 28 1 and the other a Division 
Bench of the Calcutta High Court cited in 
A I B 1938 Cal 348, 2 in which it has been 
held that where a workman is re-employed 
after the accident by the same employers 
in the same workshop at the same rate of 
wages, this fact is in itself sufficient cause 
for not making an application under the 
Workmen’s Compensation Act within the 
period of limitation. In A I B 1938 Cal 
3 48 2 their Lordships held that in these 
circumstances an application made even 
ten years after the accident was within 

time. It was pointed out that 
the Limitation Act does not apply to proceedings 
under the Workmen’s Compensation Act. It ap- 
pears to me that once the workman had, for suffi- 
cient cause, not brought his proceedings within 
six months (according to the law as amended the 
limitation is now one year) there is nothing in the 
Workmen’s Compensation Act, the Limitation 
Act or in any other statute, to prevent him bring- 
ing his proceedings when he did. 

In this case the applicant has been 
throughout in the service of the railway 
employed on the same pay by the same 
employer and on the two authorities cited 
I hold that this fact is a sufficient cause for 
extending limitation. There is considerable 
force in the point made by counsel for the 

1. Hogan v. Gafur Ramzan, (1984) 21 A I R Bom 

28=1934 Cr 0 115=149 I C 247=58 Bom 128 

=35 Bom L R 1142. 

2. Salamat v. Agent, E.I.Ry. Co., (1938)25 AIR 

Cal 348=178 I C 810 = I L R (1988) 2 Cal 52 

=42 OWN 341. 


appellant that inasmuch as the railway 
was apparently from October 1936 until 
14th March 1938 considering the amount 
of compensation that should be paid it was 
impossible for the applicant to make his 
application until the Medical Board report- 
ed on his case on 14th March 1938, In 
these circumstances I accept the appeal, set 
aside the decision of the Commissioner that 
the application by Said Ahmad is time- 
barred and remand the case to the trial 
Court with a direction that the application 
should be decided on its merits. In view of 
the admitted fact that the ground on which 
this appeal has been accepted was not pre- 
sented before the trial Court, I leave the 
parties to bear their own costs of this 
appeal. 

D.S./R.K. Appeal allowed. 
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Din Muhammad J. 


Mukat Ram and another — 

Defendants — Appellants. 



Sita Ram — Plaintiff — Bespondent. 

Second Appeal No. 947 of 1939, Decided 
on 6th December 1939, from decree of 
Senior Sub- Judge, Rohtak, D/- 12th May 
1939. 

(a) Debtor and Creditor— Suit by creditor to 
recover his debt — Erasure found in bahi 
belonging to creditor supporting debtor’s plea 
— Onus is on creditor to show how erasure 
came into existence. 

If onco it is found in a suit by creditor to re- 
cover his debt that there was an erasure in the 
bahi belonging to the creditor himself and that 
erasure supported the plea of the debtor, the onus 
is evidently cast upon the creditor to show how 
the erasure came into existence. [P 229 C 1J 

(b) Negotiable Instruments Act (1881), S. 87 
—Suit by creditor to recover debt— Alteration 
found to have been made by creditor in entry 
relating to repayment — Suit should not be 
dismissed in toto. 


rhe principle that a document in which alter- 
ons have been introduced is void and no decree 
i be based on a void document should not be 
ed upon in a case where the alteration which 
3 been found to have been made by the creditor • 
lot in the entry on the basis of which his suit 
3 been instituted but in an entry 
ayment. j-* J 

Sham Lai and Qabul Chand Mifcal 

for Appellants. 

Nihal Singh — for Respondent. 
Judgment. - The plaintiff Sita Bam 
3 tituted a suit against Mukat Bam and 
3 son Toka Bam for recovery of Bs. 930 
•which Bs. 824-8-0 represented the prin- 
oal amount and Bs. 105-8-0 were charged 
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as interest. It was alleged that on 15th 
September 1935 a loan of Rs. 1200 was 
raised by the defendants from the plaintiff 
and that Rs. 460-8-0 only were re-paid in 
that account. This sum was made up of 
the following four items : 

(a) Rs. 145-0-0 

(b) Rs. 60-8-3 

(c) Rs. 5-4-9 and 

(d) Rs. 250-0-0 

Rs. 460-8-0 

The defendants denied the claim in toto 
and pleaded the repayment of the entire 
sum advanced to them. Besides the sum of 
Rs. 250 admitted by the plaintiff, they 
contended that another sum of Rs. 250 too 
had been repaid and instead of Rs. 145 
admitted by the plaintiff to have been re- 
paid to him on 29th February 1936, the 
defendants contended that Rs. 745 had 
been repaid. The Court below did not rely 
on the evidence adduced by the defendants 
and made a decree for Rs. 824-8-0 in the 
plaintiff’s favour disallowing him interest 
and costs altogether as he had not complied 
with the provisions of the Regulation of 
Accounts Act. It may be observed that the 
Court failed to notice that the amount 
decreed by it contained Rs. 85 by way of 
interest. 

The Senior Subordinate Judge on appeal 
came to the conclusion that there was an 
erasure in the entry relating to the repay- 
ment of Rs. 145 and that, as stated by Lala 
Raghunath Sahai Jain, Handwriting Ex- 
pert, Karnal, the digit "7” had been con- 
verted into the digit "1”, but he did not 
attach any importance to this circumstance 

on the ground that, to use his own words, 
there was nothing improbable in the suggestion 
that the defendants might have found access to the 
documents while in Court and might have altered 
the condition of the document so as to strengthen 
their plea. 

He accordingly affirmed the decision of 
the Court below. He, too, failed to consider 
that on the finding as recorded by the trial 
Court, Rs. 85 at least could not be allowed 
to the plaintiff. I am of opinion that the 
Senior Subordinate Judge has approached 
the case from a wrong angle of vision. If 
once it was found that there was an erasure 
in the bahi belonging to the plaintiff him- 
self and that that erasure supported the 
plea of the defendants, the onus was evi- 
dently cast upon the plaintiff to show how 
the erasure came into existence and its 
effect could not have been lost by the mere 
probability that the defendants could have 


tampered with the entry when the docu- 
ment was lying in Court. The document 
when lying in Court was in the custody of 
the Court and the Senior Subordinate Judge 
was really casting a slur on himself as well 
as on his own ministerial establishment in 
offering this explanation. It is evident 
that the plaintiff himself had brought it to 
the notice of the Court on 18th January 
1939 that there was an erasure in the said 
entry and that it further appeared that an 
attempt had been made to tamper with it. 
Seeing that the document was produced by 
the plaintiff for the first time on 11th 
November 1938, and that 18th January 
was the first date fixed for evidence after 
11th November, one is inclined to believe 
that it was the guilty conscience of the 
plaintiff himself that had impelled him to 
put in that application by way of what is 
known as pesh-bandi, otherwise it is inex- 
plicable how he at such an early stage 
came to know of the alleged erasure and 
the alleged attempt to tamper with the 
entry in question. 

The Senior Subordinate Judge has relied 
on a previous statement of the defendant 
Mukat Ram made before the Tahsildar in 
another case in support of the fact that the 
defendants knew that only Rs. 145 had 
been entered in the bahi and that that entry 
was correct. He has however failed to ap- 
preciate that even in that statement the 
defendant Mukat Ram had insisted that the 
entry relating to the repayment of Rs. 145 
was wrong and that they had repaid 
Rs. 700. It is further clear on the record 
that about two months prior to the date 
when this statement was made, the defen- 
dants had sent a reply to the notice served 
upon them by the plaintiff stating therein 
that they had repaid Rs. 700 plus interest 
besides some other items with which they 
claimed to have discharged the entire liabi- 
lity. It is significant that at the time when 
they sent the reply, five months’ interest 
only was due amounting to Rs. 45, and this 
fits in with the plea taken by the defen- 
dants that the repayment entry was origi- 
nally Rs. 745 but that the digit “7” had 
been subsequently altered into digit “1”. 

I am satisfied therefore that the figures in 
the entry relating to the alleged repayment 
of Rs. 145 only originally stood as “745’* 
and that consequently the defendants are 
entitled to the benefit of Rs. 600 in addition 
to the sums already proved to have been 
repaid by them which can only be cre- 
dited to the principal amount. The result 
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is that the decree granted by the Courts 
below will be reduced to Rs. 139-8-0. 

I may remark in this connexion that 
counsel for the appellants insisted that the 
suit should be dismissed in toto inasmuch 
as a document in which alterations have 
been introduced is void and no decree can 
be based on a void document. Reliance was 
placed on AIR 1929 Cal 789 1 and 107 
I C 475. 2 The principle enunciated in these 
judgments is no doubt sound and is con- 
tained in S. 87, Negotiable Instruments 
Act, but I am not prepared to act upon it 
in this case inasmuch as the alteration 
which has been found to have been made 
by the plaintiff is not in the entry on the 
basis of which this suit has been instituted 
but in an entry relating to repayment. 
I accordingly allow the appeal to this 
extent, that I reduce the decretal amount 
to Rs. 139-8-0. The plaintiff will get his 
costs on this amount as well as the costs 
incurred by him in proving the execution 
of the document which was falsely denied 
by the defendants. As against this, the 
defendants will be allowed costs in all the 
three Courts on Rs. 790-8-0 in relation to 
which the plaintiff’s suit has been dismissed. 

p.S./R.K. A ppeal partly allowed. 

1. Haran Chandra v. Kishori Lal, (1929) 16 AIR 

Cal 789=50 O L J 173. 

2. Diljan v. Makhul Khan, (1928) 107 I C 475. 
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Dalip Singh and Sale JJ. 

Qazi Abdul Ghani — Defendant — 

Appellant. 



Lola Lal Chand — Plaintiff — 

Respondent. 

First Appeal No. 343 of 1938, Decided 
on 30th January 1940, from decree of Sub- 
Judge, First Class, Lahore, D/- 17th June 
1938. 

aj* ( a ) Civil P. C. (1908), S. 47— Mortgagee 
decree-holder in execution of his decree bring- 
ing property to sale and purchasing it himself 
— Suit by him for possession against person 
claiming under judgment-debtor is not between 
parties to suit relating to execution and is not 
barred by S. 47. 

The mortgagee decree- holder does not have a right 
to possession of the property ordinarily speaking 
and therefore an application for possession of the 
property by the auotion-purchaser even though he 
happens to be the decree-holder himself is not in 
the same capacity and the auction- purchaser must 
therefore remain the decree-holder. This being so 
such application must be taken to be made by the 
right accruing to him for possession by virtue of 
that sale. Therefore if a party claiming under the 
judgment- debtor resists the auction-purchaser, the 


question neither relates to the execution, discharge 
or satisfaction of the decree, nor is it between the 
parties to the suit in the sense that the parties 
arrayed against each other are representatives in 
interest of the decree-holder and judgment- debtor 
or vice versa respectively in the original suit. 
Therefore it would follow that a suit by the 
auction- purchaser for possession of the property is 
not barred by reason of the provisions of S. 47 : 
AIR 1937 All 742 , Bel. on. [P 232 C 2 ; P 233 C 1] 

(b) Civil P. C. (1908), S. 65 — Right of 
auction-purchaser to possession accrues from 
date of sale — Application by auction-purchaser 
for possession resisted by person claiming under 
judgment- debtor — Latter can be deemed to 
have notice of auction- purchaser's right of pos- 
session — Auction-purchaser is entitled to mesne 
profits from date of sale. 

The title to the property after the sale is made 
absolute vests in the auction- purchaser from the 
date of the sale according to S. 65 and it is wrong 
to say that the right to possession only accrues 
from the date of the sale certificate. [P 233 0 1) 

Where the auction-purchaser had applied for 
possession and is resisted by person claiming under 
judgment- debtor the latter can be said to have had 
notice of the claim of the auction- purchaser to pos- 
session. It is not necessary that a separate notice 
should be given that if he did not give up posses- 
sion, he would be liable for mesne profits. The 
auction- purchaser is thus entitled to mesne profits 
from the date of the sale. [P 233 C 1] 

Khalifa Shuja-ud-Din and Mohammad 
Nazir — for Appellant. 

J. N. Aggarwal, Asa Ram Aggarwal and 
Daulat Ram — for Respondent. 

Dalip Singh J. — On 14th February 
1923, Zulfikar Ali and Nathu mortgaged a 
house ‘A’ with possession in favour of Sahib- 
zada Saadat Ali Khan. On 19th February 
1923, Saadat Ali Khan transferred his 
rights to Lal Chand Khosla, the present 
plaintiff-respondent. On 16th May 1923, 
Zulfikar Ali and Nathu mortgaged proper- 
ties ‘B’ and ‘C’ to Lal Chand Khosla toge- 
ther with the equity of redemption of 
house ‘A.’ On 11th September 1923, a 
third mortgage was executed by Zulfikar 
Ali and Nathu in favour of Lal Chand 
Khosla which included the old property 
mortgaged in the previous two mortgages 
and the new construction erected on ‘C’ 
and all that subsequently might be built 
on property ‘C.’ On 20th October 1923, 
Zulfikar Ali and Nathu are alleged to have 
sold orally property ‘C,’ both site and build- 
ing, to Abdul Ghani, the present defendant 
appellant. Disputes arose between Zulfikar 
Ali and Nathu and Abdul Ghani which 
were referred to arbitration. The reference 
at p. 81 of the printed paper-book shows 
that while Zulfikar Ali and Nathu con- 
tended that certain moneys paid to them 
by Abdul Ghani were in lieu of a parter- 
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ship debt inourred, Abdai Ghani’s conten- 
tion was that the moneys had been paid by 
him in pursuance of the sale of property 
G to him by Zulfikar Ali and Nathu. An 
award followed the reference to arbitration 
•on 26th March 1925, (see p. 77 of the 
printed paper, book) and in it the conten- 
tions of Abdul Ghani were upheld and he 
was declared to be the owner by sale toge- 
ther with certain conditions in case of dis- 
possession of Abdul Ghani which do not 
now concern us. A decree followed the 
■award printed at p. 82 of the paper. book 

18th November 1925. An appeal from 
’ fchis decree was dismissed on 16th May 1929: 
see pp. 92 to 95 of the printed paper- book. 

There arose in the meantime a dispute 
between Zulfikar Ali and Nathu on one 
•side and Lal Chand Khosla on the other 
which was also referred to arbitration on 
28th March 1925. The award on this dis- 
pute is at page 114 and dated 30th March 
1925. Zulfikar Ali put in an application to 
file the award and a decree was passed on 
the award on 31st March 1925 : see p. 117. 

16th May 1925, Lal Chand Khosla 
applied for execution of this decree and 
asked for ejectment of Abdul Ghani as a 
tenant of Zulfikar Ali and Nathu. Abdul 
Ghani refused to give up possession plead- 
ing bis title under the award of 26th 
March 1925 f to which reference has already 
been made. On 29th January 1929, Abdul 
Ghani brought a suit against Lal Chand 
Khosla to have it declared that he was the 
•ow ner house ‘C’ and that he was not 
nound by the decree passed in favour of Lal 
Chand Khosla already referred to. The suit 
was dismissed on 26th January 1933, and 
the appeal was dismissed on 21st June 1935: 
see p. 96. The trial Court appears to have 
dismissed the suit on the ground that no 
sale by Zulfikar Ali and Nathu in favour of 
Abdul Ghani was proved by Abdul Ghani 
on the date alleged by him, namely on or 
about 20th Ootober 1923, that the decision 
£ the arbitrators did not bind Lal Chand 
Khosla who was not a party to that deci- 
swn, and therefore the suit faded. In appeal 
a Division Benoh of this Court, to which 
*ny learned brother was a party, appear to 
have approved of the reasoning of the trial 
Court that title was not proved to have 
passed to Abdul Ghani on the date alleged 
hy him, that up to that date and up to the 
date of the award there was only an agree- 
ment to sell and not a sale ; but the Divi- 
sion Benoh proceeded to decide the case on 
6 ground that apart from this question, 
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the ordinary rule of the mortgagee being 
bound to implead subsequent transferees of 
the mortgaged property in a suit for sale of 
the mortgaged property did not apply and 
therefore the suit of Abdul Ghani had been 
rightly dismissed. In the meantime Lal 
Chand Khosla brought the property mort- 
gaged, for which he had a decree, to sale 
and purchased it himself. Lal Chand Khosla 
then brought the present suit for possession 
against Abdul Ghani. The suit was resisted 
by Abdul Ghani on various grounds, which 
do not now concern us ; but the trial Court 
decreed the suit in favour of Lal Chand 
Khosla. Lal Chand Khosla had also applied 
for mesne profits but this relief was refused 
by the trial Court. Hence Abdul Ghani has 
lodged the present appeal against the decree 
giving possession of the property to Lal 
Chand Khosla and Lal Chand Khosla has 
filed a cross-appeal in respect to the mesne 

profits for three years disallowed by the trial 
Court. 

On appeal the learned counsel for Abdul 
Ghani have contended only two points : 
firstly, that Abdul Ghani has acquired ad- 
verse possession of the property as against 
Lal Chand Khosla. This point was also 
agitated in the trial Court which held on a 
variety of grounds that adverse possession 
was not proved. It is unnecessary to enter 
into all the grounds because Abdul Ghani 
in his own application in November 1925 
admitted that Zulfikar Ali and Nathu were 
the owners of the property. That being so, 
on that date Abdul Ghani could not have 
been asserting possession as of right as an 
owner against the world. It follows imme- 
diately therefrom that Abdul Ghani could 
not have acquired adverse possession against 
Lal Chand Khosla because the present suit 
was brought on 23rd June 1936, and if in 
November 1925 adverse possession of Abdul 
Ghani had not started or had terminated by 
his admission that he was not the owner, 
the present suit being brought within 12 
years of that date, could not be barred by 
adverse possession. 

The next point raised by the learned 
counsel for Abdul Ghani was that the pre- 
sent suit was barred under the provisions 
8. 47, Civil P. C. This point was also 
agitated in the trial Court and the trial 
Court decided it on two grounds against 
Abdul Ghani: one holding that Abdul Ghani 
was not the representative of Zulfikar Ali 
and Nathu and therefore could not be pro- 
ceeded against under S. 47; secondly, hold- 
ing that by purchasing the property in 
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execution of his mortgage decree Lal Chand 
Khosla had ceased to be a decree-holder 
and had become an auction-purchaser and 
therefore a suit by the auction- purchaser to 
obtain possession of the property from 
Abdul Ghani was not a question between 
the parties to the suit relating to the execu- 
tion, discharge or satisfaction of the decree 
and therefore was not barred under the pro- 
visions of S. 47. It is unnecessary to enter 
into the first ground for the decision in 
favour of Lal Chand Khosla because it 
seems clear to me that the point can be set- 
tled on the second ground taken by the 
Court. 

On this point admittedly there is a con- 
flict of authority between the Madras and 
the Calcutta High Courts on one side and 
the Allahabad, Patna, Bombay and our own 
High Court on the other. Ini LR (1939) 
Lah 295 1 a Division Bench of this Court 
after considering all the authorities came to 
the decision that such a suit would lie and 
was not barred under the provisions of 
S. 47 on the short ground that the bulk of 
authority was in favour of the view that 
such a suit lay. The point is not without 
difficulty but it seems to me that the rea- 
soning of Sulaiman C. J. in I L R (1937) 
All 921, 2 speaking with great respect, ap- 
pears to be conclusive on the point. In the 
Full Bench ruling of the Madras High 
Court, 43 Mad 107, 3 three Judges came to 
a contrary decision on what appears to me, 
speaking with great respect again, different 
and contradictory views. Abdur Rahim, 
officiating Chief Justice, held that by virtue 
of certain Privy Council decisions, S. 47 
was to be given the widest meaning pos- 
sible and therefore the auction- purchaser 
of a decree was the representative both of 
the decree-holder and of the judgment- 
debtor according to the nature of the ques- 
tion which arose and according to the party 
contesting it: that is to say, if the dispute 
was between the auction- purchaser and the 
judgment- debtor, the auction-purchaser was 
to be considered the representative of the 
decree- holder; if the dispute was between 
the auction-purchaser and the decree-holder, 
then the auction- purchaser should be con- 

1. Bardar Mai v. Karfcar Singh, (1939) 26 AIR 

Lah 211=183 I 0 475=1 L R (1939) Lah 295 
=41 P L R 546. 

2. Kedar Nath v. Arun Ohandra, (1937) 24 A I R 

All 742=172 I C 57 = I L R (1937) All 921= 
1937 A L J 889 (F B). • 

8. Veyindramuthu Pillai v. Maya Nadan, (1920) 
7 A I R Mad 324=54 I 0 209=43 Mad 107 = 
38 M L J 32 (F B). 


sidered the representative of the judgment- 
debtor. 

Oldfield J. was of opinion that in a 
money decree the auction- purchaser must 
be held to be the representative of the judg- 
ment-debtor. He considered that the ques- 
tion of a mortgage decree was more difficult 
but he did not decide it. On the facts of 
that case on the finding that the auction- 
purchaser was the representative of the 
judgment, debtor, the case appeared to him 
to be concluded by authority in favour 
of the auction-purchaser not being able to 
bring a suit but only to apply under S. 47. 
The third Judge, Seshagiri Ayyar, appeared 
to consider that in all cases the auction- pur- 
chaser was the representative of the judg- 
ment-debtor, but in view of the Privy 
Council ruling he was of opinion that all' 
questions between persons, who represented 
either the decree- holder or the judgment- 
debtor, were to be settled under S. 47 and 
not by a separate suit. 

The reasonings of these rulings, with all 
respect again, do not appear to me to re- 
concilable with each other, and so far as the 
Privy Council case is concerned, I would 
only respectfully agree with the reasoning 
of Sulaiman C. J., in the Allahabad case 
referred to, which points out that the Privy 
Council did not intend to go as far as the 
reasoning of the third Judge in the Madras 
case. So far as the distinction drawn be- 
tween mortgage decrees and money decrees 
is concerned, I would again respectfully 
agree with the reasoning of Sulaiman C. J., 
that the distinction does not really exist. 
The mortgage decree- holder does not have a 
right to possession of the property ordinarily 
speaking and therefore an application for 
possession of the property by the auction- 
purchaser even though he happens to be 
the decree-holder himself is not in the same 
capacity and that the auction- purchaser' 
must therefore remain the representative of 
the judgment, debtor and not of the decree- 
holder. The auction- purchaser clearly in an 
execution sale purchases the right, title and 
interest of the judgment- debtor and how- 
ever the word “representative” is construed 
as including all persons who represent the 
interest of the parties, the auction-purchaser 
cannot, in any sense, be held to represent 
the interest of the decree- holder. This being 
so, any application by the auction- purchaser, 
even though he happens to be the decree- 
holder, for possession of the property pur- 
chased by him in the execution sale, must 
be taken to be made by the right accru- 
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ing to him for possession by virtue of that 
sale. Therefore, if a party claiming under 
the judgment, debtor resists the auction- 
purchaser, the question neither relates to 
the execution, discharge or satisfaction of 
the decree, nor is it between the parties to 
the suit in the sense that the parties now 
arrayed against each other are representa- 
tives-in-interest of the decree- holder and 
judgment. debtor or vice versa respectively 
in the original suit. Therefore, it would 
follow that a suit by the auction- purchaser 
for possession of the property is not barred 
by reason of the provisions of S. 47. 

The second point raised therefore by tbe 
learned counsel for the appellant has in my 
opinion no force. The third point originally 
raised by the learned counsel for the appel- 
lant, namely that the judgment of this Court 
printed at p. 96 to which reference has 
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profits for three years at the rate of Rs. 40 
per mensem which come for three years to 
Rs. 1440 in all. At p. 24 of the printed 
paper book Abdul Ghani admitted that tbe 
property was capable of realizing Rs. 50 as 
rent a month and bad been so capable for 
the last four or five years. Tbe amount 
claimed by Lal Cband Kbosla is therefore 
less than tbe amount admitted to be tbe 
mesne profits of tbe property by Abdul 
Gbani himself. I would therefore pass a 
decree in favour of Lal Chand Kbosla for 
Rs. 1440 mesne profits with costs. 

Sale J. — I agree. 

D.s./r.K. Order accordingly. 
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Emperor 


already been made was not res judicata 
between the parties, was not pressed by him 
and was finally dropped. I would therefore 
consider that the appeal fails and I would 
dismiss it with costs. 

Turning now to the appeal of Lal Chand 
Khosla as regards mesne profits, tbe trial 
Court held that as the sale certificate had 
only been granted in 1936 and as no notice 
had been given by Lal Chand Khosla to 
Abdul Ghani to vacate the property or be 
liable for mesne profits, therefore mesne 
profits could not be allowed to him. The 
Commentary of Mulla on the Civil Proce- 
dure Code under S. 65 shows clearly that 
this reasoning is not correct. The title to 
the property after the sale is made absolute 
vests in the auotion- purchaser from the 
date of the sale according to the Section 
and the learned Commentator points out 
that the old rulings to the effect that the 
right to possession only accrued from the 
date of the sale certificate are no longer 
good law. The learned counsel for the res- 
pondent could only contend that notice had 
not been given by Lai Chand Khosla to 
Abdul Ghani and this point should be taken 
into consideration. I have already pointed 
out that Lal Chand Khosla had applied for 
possession and was resisted by Abdul Ghani. 
Abdul Ghani therefore clearly had notice 
of the claim of Lal Chand Khosla to posses- 
sion, and had resisted it. It was not neces- 
sary that a separate notice should be given 
that if he did not give up possession, he 
would be liable for mesne profits. 

_ I would therefore accept the appeal of 
Lai Chand Khosla regarding the right to 
claim mesne profits. He has claimed mesn e 


v. 

Bam Lal Anand — Respondent. 

Criminal Revn. No. 1379 of 1939, Deci- 
ded on 18th January 1940, from order of 
Sess. Judge, Lahore, D/- 31st July 1939. 

(a) Criminal P. C. (1898), S. 476 — S. 47ft 
applies to summons as well as warrant case. 

The word “inquiry’' in S. 476 is wide enough to 
include any proceedings under Chap. 16, Criminal 
P.C. 8.476 is not therefore restricted to a warrant 
case but applies to a summons case also. 

[P 234 C 1] 

❖ (b) Criminal P. C. (1898), Ss. 476, 482 
and 480 — Contempt of Court — S. 482 can 
be employed only when cognizance under 
S. 480 has been taken — Court has option to 

proceed either under S. 480 or under S. 476 

S. 482 does not take away that option. 

The provisions of 8. 482 can only be employed 
where cognizance has already been taken under 
S. 480. 8. 482 is in no way independent of 8. 480. 
Therefore in a case of contempt committed coram 
judice and punishable under 8. 228, I. P. 0., it is 
optional with the Court to proceed either under 
8. 480 or 8. 476 and the existence of 8. 482 does 
not operate so as to take away this option : A I R 
1930 Cal 366 ; A I R 1924 Oudh 402 and 2* 
W R Cr 10, Disting. [P 235 C 2 ; P 236 C 1] 

M. Sleem, Advocate General — 

for the Grown. 

Mehr Chand Mahajan, Amar Das, Madan 
Lal, M. L. Chawla, Bashir Ahmad and 
Abdul Aziz Sheikh — for Bespondent. 

Order. — This case has arisen out of an 
inoident that occurred in the Court of Mr. 
Sant Ram, Special Magistrate at Lahore. 
The incident occurred on 20th May last 
and on 23rd May Mr. Sant Ram filed a 
complaint in the Court of the District 
Magistrate of an offence, under S. 228, 

I. P. C., (contempt of Court) alleged to have- 
been committed by the respondent, Mr. 
Ram Lal Anand, an advocate of this Court. 
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Mr. Ram Lal appealed to the learned Ses- 
sions Judge of Lahore who appears to have 
held that under the well-established rule 
that a special provision of law prevails over 
a general, the learned Magistrate could not 
have acted under S. 476, Criminal P. C., 
and that his proceedings were without 
jurisdiction. He accordingly accepted the 
appeal and ordered the withdrawal of the 
oomplaint. 

There is now a petition before me on 
behalf of the Crown for the revision of this 
order. The case for the Crown is briefly 
that the rule relied upon by the Sessions 
Judge has no application to this case and 
that in spite of the existence of S. 482, 
the complaint under S. 476 was perfectly 
competent. The respondent who has appear- 
ed and argued his own case has supported 
the judgment of the Court below and has 
added a further argument that S. 476 is in 
its own terms inapplicable. I will deal with 
this latter argument first. S. 476 refers to 
the offences mentioned in S. 195 (1) (b) and 
(c), and S. 228, I. P. C., is one of those 
offences. But Mr. Ram Lal Anand contends 
that under S. 476 a Court can only act if it 
considers an "inquiry” necessary. An in- 
quiry” is not held in a summons case, as the 
trial starts immediately and the definition 
of "inquiry” in the Code excludes a trial. 
[Therefore, the argument goes, S. 476 can in 
terms only apply to a warrant case. To me 
the fallacy is immediately apparent. The 
learned respondent has overlooked Chap. 16 
of the Code. The proceedings under that 
chapter precede a summons case as well as a 
warrant case and the term inquiry is wide 
enough to include any proceedings under 
that chapter even if they only consist of 
the act of the Magistrate in reading the 
complaint to find out whether it is a fit 
case in which to proceed against the ac- 
cused or not. 

The main and really the only question 
to decide in this case is whether in its cir- 
cumstances the rule of generalia specialibus 
operates so as to exclude the applicability 
of S. 476. There appears to be no clear 
authority on the point. In 57 Cal 1007 
which was cited by the respondent the 
matter was not decided as the case was dis- 
posed of on other grounds. AIR 1924 Oudh 
402, 2 if anything, goes against the respon- 




Prabhat Chandra v. Emperor, (1930) 17 A I R 
Cal 366 = 1930 Cr 0 542 = 125 I O 853 =81 
Or Ij J 942=57 Cal 1007=34 C W N 56. 
Chhedi Lal v. Emperor, (1924) HAIR Oudh 
402=81 I 0 951=25 Cr L J 1127. 


dent, as in the last paragraph the Court 
appeared to hold that even if the provisions 
of S. 482 had been violated, the complaint 
(in that case under S. 179, I. P. C.) could 
still be held to be one made under the gene- 
ral provisions of S. 195, Criminal P. C. The 
case cited in 22 W R Cr 10 3 would appear 
at first sight to support the respondent, but 
a closer examination of it shows that the 
whole foundation of the argument on which 
the finding was based no longer exists. 
S. 476 has now been brought into the same 
Chapter of the Code as S. 482, and the 
entry against S. 228, I. P. C., in col. 8 of 
Sch. 2 is just as applicable to the former as 
to the latter. Moreover, though it might be 
that in a Presidency no Magistrate could 
have jurisdiction, a Sessions Judge certainly 
would. In those parts of India where S. 30 
of the Code applies a Magistrate empowered 
under that Section would also have jurisdic- 
tion, in spite of the entry in the Schedule. 

The authorities therefore being of no real 
assistance, it is necessary to turn to the 
statute itself to see whether this is a oase 
to which the rule relied upon by the res- 
pondent applies or not. It cannot be said 
that a special procedure will oust a general 
procedure, where the statute itself gives 
the Court the free option to follow either. 
For instance it could hardly be argued that 
a Magistrate empowered under S. 260 can 
only try a case of simple hurt in a summary 
trial. The Code itself uses the words "may. 
if he thinks fit,” thereby showing unmis- 
takably that it is at the option of the 
Magistrate to choose which procedure he 
follows. The same phrase occurs in S. 480 

of the Code which runs as follows : 

When any such offence as is described in 

8. 228, I. P. O., is committed in the view or pre- 
sence of any Oivil, Criminal or Revenue Court, the 
Court may cause the offender to be detained in 
custody and at any time before the rising of the 
Court on the same day may, if it thinks fit, take 
cognizance of the case and sentence the offender 

If therefore S. 480 stood alone the answer 
to the question before me would be simple 
and obvious. In a case of contempt, even 
coram judice , the Judge need not proceed 
under S. 480, and would therefore be pre- 
sumed to retain- the power to proceed alter- 
natively under S. 476 if he thought fit. But 
S. 480 is followed by S. 482 which runs as 


Hows : .. 

(1) If the Court in any case considers that a 
cson accused of any of the offences referred to in 
480 and committed in its view or presence 
ould be imprisoned otherwise than in default of 


3. In the matter of Sardhari Lal, (1874) 13 Beng 
L R App 40=22 W R Cr 10. 
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payment of fine, or that a fine exceeding two hun- 
dred rupees should be imposed upon him, or suoh 
Court is for any other reason of opinion that the 
case should not be disposed of under S. 480, suoh 
Court, after recording the facts constituting the of- 
fence and the statement of the aooused as hereinbe- 
fore provided, may forward the case to a Magistrate 
having jurisdiction to try the same, and may re- 
quire security to be given for the appearance of 
suoh accused person before such Magistrate, or if 
sufficient security is not given, shall forward such 
person in custody to such Magistrate. 

(2) The Magistrate, to whom any case is for- 
warded under this Section shall proceed to hear 
the complaint against the accused person in man- 
ner hereinbefore provided. 

It is the oase for the respondent that 
this provision excludes the applicability of 
S. 476 to a contempt committed coram 
judice. Now the words “the Court is ... . 
of opinion that the case should not be dis- 
posed of under S. 480,” show clearly that 
the decision to act under this Section must 
be taken at a time when action under 
S. 480 is still possible, i. e. on the same 
day before the rising of the Court. If 
the respondent’s view is correct, it would 
follow that where for any reason the Court 
cannot take cognizance there and then the 
offender must remain unpunished. Of course, 
if this were the unambiguously expressed 
intention of the Legislature, I would have 
no hesitation in holding it so. But it does 
not appear to me that the respondent’s 
view is sound. 

An examination of the language of S. 482 
shows to me quite unmistakably that the 
procedure therein described is only to be 
adopted in a case where the Court has 
already taken cognizance under S. 480, 
I. P. C. For one thing, the offender of S. 480, 
L G., is now described as a person “ac- 
cused” of the offence. The term “acoused” 
is nowhere defined, but it clearly means 
more than the term “offender.” Its mean- 
ing in each case must be sought in the sub- 
ject and context, and here it can only mean 
an offender in respect of whose offence the 
Court has already taken cognizance under 
S. 480. Again the reasons for which a Court 
may act under S. 482 will in many, if not 
in most, cases be suoh as it cannot find to 
exist unless it has already held some in- 
quiry into the matter. An apparently seri- 
ous contempt may be greatly mitigated by 
the humble and repentant attitude of the 
offender when called upon to explain. Con- 
versely a less serious complaint may be 
aggravated by a defiant and insolent atti- 

f u 6 ri Laafcl y» * n fcbe third ground for which 
ne Court may decide to adopt this proce- 
dure, the words used are not "dealt with” 


or any similar phrase, but “disposed of.” 
These words suggest that, just as in the 
two. preceding grounds, it is the final result 
of the case which is being envisaged, and 
that therefore what the Court is consider- 
ing is not whether it shall start to take 
cognizance itself, but whether having taken 
cognizance it shall leave the final action to 
some other Court. By itself, this circum- 
stance might not be of any essential impor- 
tance, but it does tend to show that the 
Legislature was choosing its language care- 
fully and that therefore the use of the word 
“accused” above was deliberate. It would 
appear to me therefore that the provisions 
of S. 482 can only be employed where 
cognizance has already been taken under 
S. 480 and that the Section is in no way 
independent of S. 480. I have held that at 
the outset it is optional with the Court to 
proceed either under S. 480 or under S. 476 
and the existence of S. 482 does not appear 

to me to operate so as to take away this 
option. 

It has been argued that in this view the 
provisions of S. 482 would be unnecessary. \ 
I do not think so. For one thing once a 
Court has taken cognizance of the offence, 
it can only divest itself of that cognizanoe 
(a) by dismissing the complaint or discharg- 
ing or acquitting the accused, (b) by con- 
victing the accused or (c) by legally trans- 
ferring, committing or otherwise remitting 
the case to another Court. If S. 482 did not 
exist, a Court which had once taken cogni- 
zance of a case under S. 228 would not be 
able to divest itself of that cognizance, ex- 
cept under (a) or (b). The provisions are 
therefore not unnecessary. 

Moreover, the provisions of S. 482 are less 
favourable to the accused, as proceedings of 
a summary nature usually tend to be. For 
one thing, under S. 482 he can be tried even 
by a Third Class Magistrate, as the words 
a Magistrate having jurisdiction to try the 
same” can only be interpreted as meaning 
“any Magistrate with local jurisdiction.” 
Under S. 476 the complaint must go to a 
First Class Magistrate, and it might even 
be argued that the difference of description 
of the Magistrate in Ss. 476 and 482 lying 
in the omission of the words “to try the 
same” in the former Section means that 
even a First Class Magistrate, if he were 
not empowered under S. 30, would have to 
commit the case to Sessions under S. 28 
read with column 8 of Schedule 2. In 
the second place the Magistrate to whom 
the complaint is sent must hear it under 
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S. 482: under S. 476 he has the option to 
dispose it under S. 203. In the third place 
there is no appeal against an order under 
S. 482. It must, on the other hand, be con- 
ceded that in the summary 'procedure an 
apology can be accepted. Even when the 
case has gone to the trial Court, in the 
general procedure the case is non-compoun- 
dable. This however does not vitally affect 
the issue. 

In my opinion therefore in the case of 
a contempt committed coram judice and 
punishable under S. 228, I. P. C., a Court 
has the option of proceeding either under 
Ss. 480 to 482, Criminal P. C., or under 
S. 476, and that the learned Sessions Judge 
has misdirected himself in holding that the 
complaint under S. 476 was invalid. I ac- 
cordingly accept this petition, set aside the 
order of the learned Sessions Judge and 
remand the case to him for a fresh hearing 
and decision. 

g.n./r.k. Petition accepted. 
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Abdul Rashid J. 

Arya and others — Defendants — 

Appellants. 

v. 

Daundi and others, Plaintiffs , and 
others. Defendants — Respondents. 

First Appeal No. 99 of 1939, Decided on 
30th November 1939, from order of Senior 
Sub- Judge, Delhi, D/- 8th March 1939. 

Evidence Act (1872), S. 92, Proviao 1 and 

s. 94 Seller and purchaser both stating that 

by mutual mistake property not intended to be 
sold was inserted in sale deed Evidence is 
admissible to show what was intended to be sold. 

Where the seller and the purchaser both state 
that by mutual mistake property which had never 
been intended to be sold was inserted in the sale 
deed, it is open to the parties to produce evidence 
to show what was intended to be sold, and pur- 
chased. To such a case S. 94 is inapplicable, be- 
cause what is sought to be rectified in such case is 
not the sale deed but the mistaken expression of 
the intention of the parties as embodied in the sale 
deed '.AIR 1930 Lah 446, Eel. on. [P 237 C 1, 2] 

Qabul Chand — for Appellants. 

Faqir Chand Mittal — for Respondents 

( Plaintiffs ). 

Judgment. — Bv, means of a registered 
sale deed dated 15^h October 1936, Faiz- 
ul-Hassan, defendant 1 sold to Bhikan and 
Sukhan, defendants 2 and 3, 19 bighas 13 
biswas of land for Rs. 295. The mutation 
in respect of this sale was sanctioned on 
31st January 1937. The land sold bore tbe 
following kbasra Nos. 962, 963, 964, 966 


and 77. On 7th June 1937, Faiz-ul-Hassan 
sold 16 bighas, 14 biswas of land to Arya, 
Jal Singh, Bhagirat and Amin Chand, de- 
fendants 4 to 7 by means of a sale deed for 
Rs. 1500. The khasra Numbers of this land 
are 962, 963, 964 and 966. On 14th October 
1937, it was discovered by Faiz-ul-Hassan, 
defendant 1, and Bhikan and Sukhan, de- 
fendants 2 and 3, that wrong khasra num- 
bers had been given in the registered sale 
deed dated 14th October 1936. Both Faiz- 
ul-Hassan vendor and Bhikan and Sukhan 
vendees appeared before the Patwari and 
made a report that khasra Nos. 962, 963, 
964 and 966 had been wrongly entered in 
the registered deed dated 14th October 
1936, and that the sale deed really related 
to land bearing khasra Nos. 813, 814, 817, 
818 and 819. All the facts with respect to 
this mutual mistake were given in the 
statements of Faiz-ul-Hassan and Bhikan 
and Sukhan. This mistake was eventually 
rectified by the revenue authorities by 
means of mutations Nos. 588 and 589. 

The present suit was filed by Daundi on 
16th October 1937, for possession by means 
of pre-emption of land bearing khasra 
Nos. 962, 963, 964, 966 and 77 alleged to 
have been sold by the sale deed dated 14th 
October 1936, for Rs. 295. The plaintiff 
ignored the rectification that bad taken 
place and stated that really no mistake had 
been made and that the land mentioned in 
the plaint had in fact been sold by Faiz-ul- 
Hassan to Bhikan and Sukhan for Rs. 295. 
Arya, Jal Singh, Bhagirat and Amin Chand 
were also impleaded as defendants by the 
plaintiff as the land in dispute had further 
been sold to them by means of the sale 
deed dated 7th June 1937. The trial Court 
held that land bearing khasra Nos. 962, 
963, 964 and 966 had never been sold to 
Bhikan and Sukhan and that these num- 
bers were entered in the sale deed owing 
to a mutual mistake. After giving this 
finding the trial Court rejected the plaint 
on the ground that there being no sale 
actually of the land in question the plaint 
did not disclose any cause of action. The 
plaintiff preferred an appeal in the Court 
of the Senior Subordinate Judge. The Senior 
Subordinate Judge held that the sale deed 
was clear and unambiguous and that no 
oral evidence modifying the terms of the 
sale deed dated 14th October 1936 could 
be admitted. He also held that no mutual 
mistake was proved. The finding of the 
trial Court was upset and the case was re- 
turned to the lower Court for decision on 
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the merits in accordance with law. Against 
this decision defendants 4 to 7 have pre- 
ferred a second appeal to this Court. 

The learned Senior Subordinate Judge 
has overlooked proviso (1) to S. 92, Evi- 
dence Act. This proviso lays down that any 
fact may be proved which would invalidate 
any document owing to any mistake in fact 
or law. The evidence produced by the de- 
fendants was therefore admissible in order 
to prove that wrong numbers had been 
entered in the sale deed dated 14th October 
1936. This is particularly so as both Faiz- 
ul-Hassan, the vendor, and Bhikan, the 
vendee, admitted before tbe revenue autho- 
rities as well as in their evidence in the 
trial Court that a mutual mistake of fact 
had crept into the sale deed. The evidence 
of Faiz-ul-Hassan vendor (D. W. 6) and of 
Bhikhan (D. W. 5) clearly showed that 
the land intended to be sold bore khasra 
Nos. 813, 814, 817, 818 and 819 and that 
the other khasra numbers were never in- 
tended to be sold. One very important cir- 
cumstance has been ignored by the lower 
Appellate Court. Khasra Nos. 962, 963, 964 
and 966 relate to “Har” land. This “Har” 
land is land of superior quality and is 
worth about Rs. 100 per bigha. 16 bighas 
and 14 biswas of this land could not be sold 
for a sum of Rs. 295. Reference in this con- 
nexion may be made to mutations Exs. D. B. 
to D. H. which show that “Har” land is 
worth about Rs. 100 per bigha. Khasra 
Nos. 813, 814, 817, 818 and 819 refer to 
Par” land which is valued at Rs. 15 per 
bigha. This makes it perfectly clear that 
the vendor intended to sell and the vendees 
intended to buy “Par” land only and that 
the khasra numbers relating to “Har” land 
were wrongly entered in the sale deed 
dated 14th October 1936. 

The principal argument addressed by 
Mr. Faqir Chand on behalf of the respon- 
dent was that, under S. 94, Evidence Act, 
when the language used in a document is 
plain in itself, and when it applies accu- 
rately to existing faots, evidence may not 
be given to show that it was not meant to 
apply to such faots. The learned counsel 
contended that the khasra numbers entered 
in the sale deed, dated 14th October 1936, 
were owned by Faiz-ul-Hassan, that they 
could be sold by him and that Faiz-ul-Hassan 
could not be heard to say that he meant to 
sell other land and not the land entered in the 
sale deed. In my opinion, S. 94 is not appli- 
loable. In the present case, it is not the 
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seller alone who is trying to get out of a 
bargain but the seller and the purchaser 
both agree that the intention was to enter 
into a contract of sale of “Par” land bear- 
ing khasra Nos. 813, 814, 817, 818 and 819. 
The mistake was mutual. In such circum- 
stances it is open to the parties to produce 
evidence to show what was intended to be 
sold and purchased. Reference may be 
made in this connexion to a Single Bench 
ruling of this Court reported in A I R 1930 
Lah 446. 1 To put it in another way, what 
is sought to be rectified in the present case 
is not the sale deed but the mistaken ex- 
pression of the intention of the parties as 
embodied in the sale deed. For the reasons 
given above, I accept this appeal, set aside 
the order of the Senior Subordinate Judge, 
dated 8th March 1939, and restore the de- 
cree of the trial Court rejecting the plaint. 
Having regard to the fact that the plaintiff 
was induced to enter into this litigation by 
a mistake in the sale deed I order that the 
parties will bear their own costs throughout. 

D.S./r.K. Appeal allowed . 

l.Dalip Singh v. Dalip Singh7(l930) i7 A Tr 
Lah 446=122 I 0 493. 
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Tek Chand and Abdul Rashid JJ. 

Parshotam Dass and others 

Defendants — Appellants, 
v. 

Shiv Ram and others , Plaintiffs and 
another , Pro forma Defendant — 

Respondents. 

iirst Appeal No. 117 of 1939, Deoided 
on 30th January 1940, from decree of Sub- 
Judge, First Class, Rawalpindi, D/- 23rd 
December 1938. 

(a) Will Construction — Will held conferred 
absolute estate on testator’s brother’s widow. 

v P rov *ded that the widow of the testator’s 

brother would be the owner for her life-time. She 
would have all rights of mortgaging and selling 
the property like owners, and there would be no 
restriction to her aforesaid rights as is the case in 
widow’s rights : 

•SeW that the widow became absolute owner of 
the properties which were devised to her and she 
was competent to make a further bequest of these 
properties. [p 240 O 1, 2] 

(b) Will — Absolute estate given to legatee 
—Gift over to take effect after death of legatee 
is void and does not cut down absolute estate. 

Once an absolute estate is given to a legatee, the 
gift over to take effect after the death of the 
legatee is void and ineffective and cannot be taken 
to have cut down an absolute estate already con- 
ferred on the legatee : AIR 1921 Lah II, Rel. on. 

[P 240 0 2] 
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A. I.B* 


Qabul Chand, Abdul Karim and Prakash 
Chandra Jain — for Appellants. 

Mehr Chand Mahajan and Yashpal 
Gandhi — for Respondents 

( Plaintiffs). 


Tek Chand J. — The parties to this litiga- 
tion are Khatris of Rawalpindi City, ad- 
mittedly governed by Hindu law. Their re- 
lationship will appear from the following 
pedigree table : 


LAKHU MAI* 


m 

Mt. Kartaro= 
Rambheja Mai 


Deva Mai 
(d. 7-6-1890) 

I 


Charan Das= 
Mt. Kartar 
Devi 

I 


Narain 
Dass 
(d. s. p.) 


m 

Parshotam 

Das 

(Defdt. 1) 


Niranjan 

Das 

(d. 1918) 

I 


Bishan Das 
(Defdt. 2) 


Uttam Chand 
(Defdt. 3) 


Maya Devi 
(Daughter) 


Beli Ram 
(d. 19-3-1899) 


China Mai 
(d. 25-9-1910) 


(deceased) Jiwan Das 
=Mt. Murthi 


Ravel Chand Bhiv Ram 

(Plff. 1) 


■ 

Shankar Das 
=Mt. Shiv Devi 
(d. 28-10-36) 


i 

Saraswati Devi 
(Daughter) 

I 

I I 

,m Chaman Lai Mt. Nanki Devi 
| (Plff. 2) 

m. Sita Ram 

I 

Amrit Prakash 


The properties in dispute are a big Sarai, 
comprising a large number of kothris, known 
as ‘Sarai Billa,’ and a portion of a house in 
Landa Bazar, Rawalpindi, described in detail 
in para. 2 of the plaint and marked red on 
plan B. The last owner of these properties 
was Mt. Shiv Devi widow of Shankar Das. 
She died, without issue, on 28th October 
1936. On 30th March 1937, the present 
suit was instituted by Shiv Ram, Mt. Nanki 
Devi and Amrit Parkash, minor, for a 
declaration that they are the owners of the 
two properties in dispute under a will, which 
had been executed by Mt. Shiv Devi on 
7th August 1935 and registered on 16th 
August 1935 (Ex. P-1). It was alleged m 
the plaint, that Mt. Shiv Devi was the 
absolute owner of these properties and that 
she had duly executed the will. It was fur- 
ther averred that on the death of Mt. Shiv 
Devi, the defendants had taken forcible 
possession of the house in Landa Bazar as 
well as of a kothri (No. 34) in Sarai Billa, 
and that the rest of the Sarai was in actual 
possession of tenants. The plaintiffs, there- 
fore, prayed for a declaration that they are 
the owners of the properties in dispute and 
for possession of kothri No. 34 in the Sarai 
and of the house in Landa Bazar. 

The suit was resisted by the three defen- 
dants, Parashotam Das, Bishan Las and 
•Uttam Chand, who are collaterals of Shan- 
kar Das, husband of Mt. Shiv Devi, m the 
third degree. They denied that Mt. Shiv 
Devi had exeouted any will, and alleged 


that in any case, she did not have a dis- 
posing mind at the time when the will 
(Ex. P-1) was stated to have been written 
and thumb-marked by her. They further 
pleaded that Mt. Shiv Devi held the pro- 
perties in dispute on the usual widow's 
estate and she had no power under Hindu 
law, to devise them after her death. An 
objection was also taken that the suit for 
declaration qua the Sarai (except kothri 
No. 34) did not lie as the defendants were 
in possession of the whole of ‘Sarai Billa’ 
and, therefore, the plaintiffs should have 
sued for possession of this part of the Sarai 
also. The learned Subordinate Judge found 
that the Sarai (except kothri No. 34) was 
in possession of tenants and, therefore, the 
plaintiffs could maintain a suit for a declara- 
tion qua this part of the Sarai. He also 
held that the will (Ex. P-l) had been proved 
to have been duly exeouted by Mt. Shiv 
Devi while -she was in full possession of 
her senses, and that the will was valid as 
Mt. Shiv Devi was the absolute owner of 
the properties in dispute, she having ac- 
quired them from her husband’s brother, 
Niranjan Das, under his will executed on 
19th October 1918. On these findings, the 
learned Judge decreed the suit. From this 
decree, the defendants have appealed, and 
the only questions raised on their behalf 
relate to the due execution and validity of 
the will of Mt. Shiv Devi. 

It is no longer denied that the will 
(Ex. P-l) bears the thumb-mark of Mt. Shiv 
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Devi, and that she had a disposing mind at 
the time. She herself got the will regis- 
tered by the Sub-Registrar on 16th August 
1935, nine days after its execution, and it 
was about fifteen months after that date 
that she died on 28th October 1936. The 
will was written at her instance by a lawyer, 
Diwan Des Raj Sahni, Bar-at-law, (P. W. 
14} and has been proved to have been at- 
tested by a medical practitioner, Dr. Des 
Eaj, M. B. B. S. (P. W. 1) and by two 
other witnesses, Gobind Ram and Gokal 
Chand each of whom had seen the testator 
affix her thumb-mark on it. Before us the 
appellant s learned counsel admitted that 
these facts are correct, but he contended 
that it had not been proved that each of the 
attesting witnesses had signed the will in 

qco^o 01100 °* testator, as required by 
b. bd, Succession Act. This point was not 
raised in the lower Court, and at the trial, 
no specific question relating to this matter 
appears to have been put to the scribe 
Diwan Dea Raj Sahni or the attesting wit- 
ness, Dr. Des Raj, when they were in the 
witness-box and were examined and cross- 
examined at length. It is however clear 
from their statements read as a whole that 
the testator, the scribe and the attesting 
witnesses were all present at the time when 
the witnesses attested the will. Diwan Des 
Raj Sahni has deposed that Mt. Shiv Devi 
oame to his office, when the will was writ- 
ten by him. It was read over to her and 
she admitted it to be correct and thumb- 
marked it. He is definite that Gobind Ram 
and Dr. Des Raj attested it in his presence, 
but is not certain about Gokal Ohand. Dr. 
Des Raj has sworn that when he arrived’, 
the will had already been written, but that 
after his arrival Mt. Shiv Devi admitted 
the contents of the document and thumb- 

marked it in his presence. He has also 
stated that 
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Shiv Ram (plafntJfl 1), Ohaman Lai, Gobind Ram 
and the other witness, whose name I do not know. 

jTsigned^T 11 ^' Diwan Des Raj was P^sent when 

On this evidence, it must be held that at 
least two of the attesting witnesses, Dr. Des 
Raj and Gobind Ram, affixed their signatures 
on the will in the presence of the testator. 
It is conceded that all the other require- 
ments of S. . 63 had been complied with. 
I overrule this objection and hold, in agree- 
ment with the learned Subordinate Judge, 

P-1) was duly exeouted 
hy Mt. Shiv Devi while she was in full pos- 
session of her senses. The next question 


for determination is whether the testator, 
Mt. Shiv Devi, was the absolute owner of 
the properties devised by her in the will. 
The case for the plaintiffs is that the pro- 
perties in dispute were owned by Niranjan 
Das (brother of Shankar Das and husband 
of Mt. Shiv Devi), that Niranjan Das, by a 
will executed by him on 19th Ootober 1918 
(Ex. P-9), had bequeathed them to Mt. Shiv 
Devi in absolute ownership and that, there- 
fore, she had unrestricted power of dis- 
position over them. It is beyond question 
that Ex. P-9 is the last will of Niranjan- 
Das. After his death, Mt. Shiv Devi applied 
for grant of letters of administration of his 
estate, with the will annexed, and the pre- 
sent appellant, Parshotam Das, entered a 
caveat, but after lengthy enquiry the will 
was held to have been duly executed and 
letters of administration granted to her. 
This decision was upheld on appeal by the 
High Court. It is, however, contended that 
Niranjan Das was not the sole owner of the 
properties devised by him and that, in any 
case, his will did not confer an absolute 
estate on Mt. Shiv Devi. In my opinion, 
both these contentions are devoid of force. 

It is common ground between the par- 
ties, that Sarai Billa as well as the house 
in Landa Bazar whioh are in dispute now, 
originally belonged to Beli Ram, who was 
separate from his brothers. It is proved 
that by a deed executed and registered on 
11th July 1882 (Ex. P-16) Beli Ram sold 
the Sarai to his brother, Deva Mai, for 
Rs. 4500. Similarly, by two deeds (Exs. P-14 
and P-15) executed and registered on 26th 
March 1873 and 5th May 1876 respec- 
tively, Beli Ram sold the house in Landa 
Bazar to Deva Mai. The execution of these 
sale deeds is admitted by the appellants, 
but with regard to the sale of the Sarai, it 
is urged that it was a mere paper transac- 
tion and that after the execution and regis- 
tration of the deed (Ex. P-16), Beli Ram 
continued to be its owner and remained in 
possession as such during his life-time. 
There is, however, no reliable evidence in 
support of this allegation. It has not been 
explained, why a fictitious sale deed should 
have been executed by Beli Ram in favour 
of Deva Mai in 1882. Nor is it proved that 
Bell Ram exercised any acts of ownership 
in this Sarai after 1882. The appellants 9 
learned counsel relies solely on certain en- 
tries in the khasra paimaish, in which Beli 
Ram is entered as the owner of the Sarai 
in 1900 (Ex. D W 9/7). But this entry is 
obviously incorrect, as admittedly Beli Ram 
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had died in 1S99. No reliance can therefore 
be placed on these entries. There is nothing 
suspicious about the sale, which is evidenced 
by a registered document, more than 30 
years old. It mu3t therefore be held that 
Deva Mai had become the sole owner of the 
Sarai in 1S82. 


The appellants’ learned counsel next con- 
tended that even if Deva Mai was the sole 
owner of the Sarai and the house, on his 
dying intestate, these properties devolved 
on hi 3 sons, Niranjan Das and Shankar Das, 
in equal shares, and, subsequently on Shah- 
kar Das’s death, his widow Mt. Shiv Devi 
must be taken to have succeeded to his half 
share on the usual widow’s estate. It was 
therefore urged that Niranjan Das by his 
will could have devised his own half share 
only to Mt. Shiv Devi, and not the other 
half, to which she had already succeeded as 
the heir of Shankar Das. This contention 
is based on the assumption that Niranjan 
Das and Shankar Das had separated in 
their lifetime and were in possession of 
their paternal estate in well-defined shares, 
and that on Shankar Das’s death Mt. Shiv 
Devi had succeeded to his share. (After 
examining certain evidence the judgment 
proceeded further.) I must therefore reject 
the contention that Niranjan Das was not 
the sole owner of these properties and hold 
that he was fully competent to devise them 
by his will (Ex. P-9). In this view of the 
case, it is not necessary to consider the 
further question, discussed at length by the 
learned Subordinate Judge, that Mt. Shiv 
Devi having succeeded to her husband s 
estate as a limited owner had surrendered 
it to her brother-in-law, Niranjan Das, and 
who had thus become the sole owner of the 
entire property. The only other question 
which remains for consideration is the 
nature of the estate taken by Mt, Shiv Devi 
under the will of Niranjan Das, Para. 4 of 
the will which deals with the matter, reads 


as follows : 

Mt. Shiv Devi, widow of Shankar Dag who is 
my bharjai (brother’s wife) shall be the owner o 
the entire remaining property. Since my brothe 
was joint with me, Shiv Devi aforesaid is entitled 
to maintenance in every way. Besides, she has 
rendered great services to me as well. Henc ® 
declare her to be the owner for her lifetime. ° ne 
would have all rights of mortgaging and selling 
the nroperty like owners, and there would be no 
restriction to her aforesaid rights as in the case in 

widow’s rights. 


It is no doubt true, that it is stated that 
Mt. Shiv Devi shall be owner “for her life- 
time,” but it is further made clear that she 


“will have the power of mortgaging and 
selling the property like owners,” and the 
matter is put beyond all doubt by saying 
that there is “no restriction to her afore- 
said rights as is the case in widow’s rights.” 
Both counsel cited a large number of rul- 
ings before us, but it is not necessary to 
consider them in detail. Each case turned 
on its own peculiar facts and the terms of 
the particular document under considera- 
tion. It is well- settled that in such docu- 
ments, the use of the word malik, coupled 
with the fact that the legatee had been 
invested with full power of alienation, 
clearly establish that an absolute estate has 
been conferred, regardless of whether the 
legatee is a male or a female. 

The appellants’ learned counsel next re- 
ferred to cl. (5) of the will, in which the 
testator had made a “gift over” of that 
part of the devised properties, which might 
be left undisposed of at the time of the 
legatee’s death, and contended that this 
clearly indicated that the intention of the 
testator was to confer only a life estate on 
Mt. Shiv Devi. The proposition of law is 
firmly established that once an absolute 
estate is given to*a legatee, the “gift over” 
to take effect after the death of the legatee, 
is void and ineffective. A case, very similar 
to the present, is 2 Lah 175, 1 in which the 
question was discussed at great length, and 
it was held that the “gift over” being void, 
could not be taken to have cut down the 
absolute estate already conferred on the 
legatee. Reading the will of Niranjan Das 
(Ex. P-9), as a whole, I have no doubt that 
Mt. Shiv Devi became absolute owner of 
the properties which were devised to her by 
Niranjan Das, and that she was competent 
to make a further bequest of these proper- 
ties to the plaintiffs. I would therefore hold 
that due execution as well as the validity 
of the will (Ex. P-l) have been established 
and by this will the plaintiffs became the 
owners of Sarai Billa and the portion of 
the house in Landa Bazar a3 described in 
the plaint, and that their suit was rightly 
decreed by the Court below. The appeal 
fails and is dismissed with costs. 

Abdul Rashid J. — I agree. 


D.S./R.K. 


Appeal dismissed . 


1. Mohan Lai v. Niranjan Das, (1921) 8 A I R Lah 
11=60 I 0 619=2 Lah 175.. 
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* A. I. R. 1940 Lahore 241 

Din Mohammad J. 

/j Ram Kishen — Judgment- debtor — 

Appellant. 

v. 

•Ghandar Bhan — Decree-holder — 

Respondent. 

Exn. First Appeal No. 377 of 1939, 
Decided on 23rd January 1940, from order 
of Senior Sub. Judge, Gurgaon, D/- 18th 
August 1939. 

* (a) Civil P. C. (1908), O. 32 — O. 32 doe* 
not apply to execution — Failure to appoint 
guardian doe* not vitiate execution proceeding*. 

Failure to appoint guardian for the minor does 
not vitiate execution proceedings since the provi- 
sions of 0.32 do not in terms apply to execution: 
AIR 1921 Cal 476 and AIR 1926 Lah 490, 
Bel. on; 12 I C 628, Not foil. [P 242 C 1] 

(b) Compromise Decree — Execution — Com- 
promise reducing decretal amount and allowing 
it to be paid in instalments— Default clause that 
if instalments were not duly paid whole decree 
- as it stood would be executable is not penal. 

Where as a result of compromise the decretal 
amount is reduced and is allowed by the decree- 
holder to be paid in instalments a default clause 
that if the instalments were not duly paid the 
decree-holder would be entitled to execute the 
whole decree as it then stood cannot be treated as 
penal. The reduction of the decretal amount is in 
the nature of a concession which can be withdrawn 
on the default of the judgment-debtor : A I R 1933 
/ Lah 23, Rel. on. [P 242 C 2) 

Parkash Chand Jain for Shamair Chand 

— for Appellant. 

Judgment. — On 8th September 1931, the 
firm Pars Ram Jagan Nath suing through 
Jagan Nath obtained a decree against the 
• firm Bhondu Mai Bhoru Mai through Bhoru 
Mai. Execution proceedings were taken out 
by the decree-holder in the course of which, 
on 16th April 1935, the parties effected a 
compromise by which the decretal sum was 
■reduced to Rs. 3250 only, of which Rs. 1500 
were paid in ca9h to the decree- holder and 
the balance was agreed to be paid in two 
instalments. It was further provided in the 
deed that, if the instalments were not duly 
paid, the decree- holder would be entitled to 
execute the whole decree as it then stood. 
It may be observed that the total amount 
due to the decree-holder on that date was 
Rs. 5438. On 23rd April 1935, counsel for 
the decree- holder stated in Court that 
Rs. 1500 had been received by the decree- 
holder in the decree and prayed that the 
•execution proceedings be consigned to the 
record room and the decree be shown as 
•partially satisfied. The judgment-debtor, 
■Bhoru Mai, did not appear on that day as 
1940 L/81 & 32 


he was reported to be unwell. On 24th 
April, Bhoru Mai died and was succeeded 
by Ram Kishan, a minor son of his pre- 
deceased son. On 20th July, fresh execution 
proceedings were taken out in which it was 
stated that Ram Kishan was the only legal 
representative of the judgment-debtor and 
that the decree be executed against him by 
the attachment of his property as well as 
by his arrest. On 22nd July a notice was 
issued to Ram Kishan who was personally 
served, but as he failed to appear, the exe- 
cution proceedings were allowed by the 
decree-holder to be consigned to the record 
room. 

On 12bh August 1936, another applica- 
tion for execution was put in, in which it 
was prayed that the moveable as well as 
the immovable property belonging to the 
judgment-debtor be attached and that war- 
rants of arrest be issued against the legal 
representative. This application was not 
pursued further by the decree-holder and 
was consequently dismissed for default on 
17th November 1936. On the same day, a 
new application appears to have been drafted 
but was presented in Court on l9t Decem- 
ber 1936. On 3rd December a prohibitory 
order was issued to the judgment-debtor as 
also warrants of attachment of the judg- 
ment-debtor’s property and both were duly 
served on 5th February 1937. On 25th 
March, Ram Kishan made an application 
through Kanwar Singh, who was described 
as his next friend, challenging the execution 
proceedings on the ground that no legal 
representative of the judgment-debtor had 
been duly brought on the record and that 
inasmuch as proceedings had been taken 
against Ram Kishan personally in spite of 
the fact that he was a minor, they were 
altogether null and void. It was pleaded at 
the same time that an adjustment had taken 
place between the decree- holder and the 
judgment-debtor on 16th April 1935 and 
that the decree-holder could not ignore the 
adjustment and execute the whole decree. 
A further payment of Rs. 200 in addition to 
Rs. 1500 was alleged and as a last resort it 
was urged that the default clause was penal 
and could not be enforced. 

In the meantime, on 22nd March 1937, 
the decree- holder had died and, on 29th 
March 1937, an application was made by 
Chandar Bhan, an adopted son of Jagan 
Nath, to be substituted for the original 
decree- holder. On behalf of Ram Kishan 
Kanwar Singh resisted this application 
through his counsel Mr. Manohar Lai- and 
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this application wag eventually dismissed 
by the executing Court on 20th April 1937. 
On 14th June 1938, a fresh application for 
execution was made and, on 19th January 
1939, Bam Kishan, who was still a minor, 
once more appeared through his next friend, 
Kanwar Singh and the lawyer, Mr. Manohar 
Lai and resisted the application on the same 
grounds as had been urged before. A repli- 
cation was put in on behalf of Chandar Bhan 
on 14th April 1939. By that time Bam 
Kishan had attained majority and he him- 
self then conducted his own case as a major 
through his counsel, Mr. Manohar Lai. 
These objections were dismissed on 18th 
August 1939 by the executing Court. Hence 
this appeal. 

Counsel for the appellant insists that the 
application of 14th June 1938 was time 
barred, inasmuch as no valid application had 
been put in within three years prior to that 
date. He contends that Bam Kishan was a 
minor and that no proceedings could be 
taken against the minor without appointing 
a guardian for him and that as the decree- 
holder had failed to satisfy the require- 
ments of the law in this connexion, all 
applications put in by him from time to 
time since the dismissal of the first appli- 
cation, when Bhoru Mai was alive, could 
not be availed of by him. I am not how- 
ever disposed to agree. The provisions of 
O. 32, Civil P. C., do not apply to exe- 
cution proceedings. Beference in this con- 
nexion may be made to the judgment of a 
Division Bench of the Calcutta High Court 
presided over by Sir Lancelot Sanderson 
C. J. and Bichardson J. in a case reported 
in 64 I C 25, 1 where it was laid down that 
O. 32 did not in terms apply to execution 
proceedings. It was further observed there 
that in determining whether a minor is 
sufficiently represented in the execution 
proceedings the Court was at liberty to 
look at the substance of the transaction. 
The principle enunciated in this judgment 
was affirmed by a Division Bench of this 
Court presided over by Sir Shadi Lai C. J. 
and Coldstream J., in a case reported in 
A I B 1926 Lah 490, 2 where the learned 
Judges refused to set aside a sale in execu- 
tion on the ground that the minor judgment- 
debtor had not been properly represented in 
the proceedings. In the face of this judg- 
ment, no reliance can be placed on the 

1. Fan! Bhusan v. Surendra Nath, (1921) 8 AIR 
Oal 476=64 I 0 26=86 0 L J 9. 

22. Bansidhar v. Muhammad Suleman, (1926) 13 
AIR Lah 490=97 I C 181=27 PLB 494. 
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Allahabad judgment reported in 12 I C 
628, 3 which is referred to by the appellant's 
counsel. 

The only question therefore that falls for 
determination in this case is whether Bam 
Kishan was at any time during three years 
before the last execution application was 
made properly represented, and from the 
recital of facts made above it cannot but 
be held that this was so. He not only put 
in objections on 25th March 1937, through 
a guardian, Kanwar Singh, but he further 
resisted the application of Chandar Bhan 
for being brought on the record as the legal 
representative of the deceased decree- 
holder. A counsel had also been engaged in 
that application and it was the same coun- 
sel who was later engaged by Bam Kishan 
in the present application both before and 
after attaining majority. Seeing that the 
execution application against Bhoru Mai 
had been consigned to the record room on 
23rd April 1935, the date on which Bam 
Kishan put in objections fell within two 
years of the previous dismissal, and it was 
within fourteen months of the dismissal of 
Chandar Bhan’s application that the pre- 
sent application was lodged. It cannot be 
said therefore that this application was 
barred by time or that all the previous 
applications were null and void on the 
ground that no guardian had been appointed 
for the minor Bam Kishan. Counsel next 
contends that the decree- holder could not 
enforce the default clause inasmuch as it 
was penal. Here, too, he is on weak ground. 
The default clause referred to above could 
not be treated as penal in any circumstan- 
ces. The reduction of the decretal amount 
was in the nature of a concession which 
could be withdrawn on the default of the 
judgment- debtor. There is ample authority 
in support of the proposition that such 
default olauses cannot be treated as penal : 
see A I B 1933 Lah 23 4 among other judg- 
ments. I accordingly maintain the decision 
of the executing Court and dismiss this 
appeal with costs. 

G.N./R.K. Appeal dismissed. 

8. Mahomed Ismail Shan v. Rashld-nn-nissa, 

(1911) 8 A L J 1277=12 I O 628. 

4. Jhanda Singh v. Piara Singh, (1933) 20 A I R 

Lah 23=140 I C 225=33 P L R 1026. 
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Bhide J. 

Sardar Gulab Singh — Plaintiff — 

Appellant. 

v. 


Punjab Zamindara Bank Ltd. Ly all- 
pur through Sardar Desa Singh and 
others — Defendants — Respondents. 

Second Appeal No. 326 of 1939, Decided 
on 4th November 1939, from decree of 
Senior Sub-Judge, Lyallpur, D/- 10th 
January 1939. 

(a) Companies Act (1913), Ss. 20 and 81 

Amendment of articles of association under 
S. 20— Failure to 'mention question of amend- 
ment in notice under S. 81 is fatal and renders 
amendment invalid* 


Where a company amends the articles of asso- 
ciation under S. 20 by a special resolution without 
mentioning in the notice under S. 81 that the 
question of amendment of articles was to come up 
for deoision in the meeting, the irregularity is fatal 
to the proceedings and makes the amendment 
invalid and ultra vires. [P 244 0 1] 

(b) Companies Act (1913), S. 21 — Articles 
are contracts. 


According to S. 21, the articles of association are 
binding on the company as well as on the members 
thereof. The articles constitute a contraot inter se 
amongst the share-holders, and where the articles 
have been acted upon by the company and the 
members, the articles constitute an Implied con- 
tract between the members and the company. 

[P 244 0 1, 2] 

Therefore, where in pursuance of certain articles 
acted upon by the oompany, a member was appoin- 
ted Managing Director of the Bank and acted for 
11 years in that capacity, the articles constitute an 
implied contract between the member and the 
company, a suit for performance of whioh lies in a 
Civil Court : f 1892 ) 2 Ch 158; (1898) 1 Ch 324 
and (1872) 8 Oh D 956, Bel. on; (1876)1 ExD88 t 
Not foil. [P 244 0 2) 

(c) Master and Servant — Declaratory suit 
—Managing director removed by company by 
resolution — Suit for declaration that he is still 
managing director — Resolutions found ultra 
▼ires — Plaintiff is entitled to declaration — Fact 
that company might remove him by valid reso- 
lution subsequently is no ground for refusing 
declaration. 


Where in a suit by the managing director who 
was removed by the company by a special resolu- 
tion for a declaration that he is still the managing 
director it was found that the resolutions removing 
him from office were ultra vires : 

Held that the managing director was entitled to 
the declaration and the same could not be refused 
on the ground that the company might subse- 
quently remove him from office by a valid resolu- 
tion. [P 245 0 II 

(d) Specific Relief Act (1877), Ss. 21 and 56 

—Contract between company and member 

Member appointed managing director illegally 
removed— Suit by managing director for injunc- 
” on restraining company from preventing him 
from discharging his duties — Specific relief in 
sbape of Injunction cannot be granted — Damages 
held to be adequate relief. 


In pursuance of certain articles of association a 
member was appointed by the company as its 
managing director and was subsequently illegally 
removed. The managing director on the basis of 
the articles which constitute an implied contract 
between him and the company brought a suit for 
injunction to the effect that the company should 
not prevent him from discharging his duties : 

Held that the contract on which the managing 
director relied being dependent on personal services 
and volition of the parties, the contract could not 
be specifically enforced under 8. 21 nor an injunc- 
tion could be granted under 8. 56. Claim for 
damages against the company was adequate relief. 

[P 245 C 2] 

Mehr Chand Mahajan and Madan Lai 
Kapur — for Appellant. 

Basant Krishen — for Respondents. 

Judgment — The plaintiff sued in this 
case for a declaration that he is still the 
Managing Director of the Punjab Zamin- 
dara Bank, Lyallpur, and for an injunction 
restraining the defendants from preventing 
him from acting as such. The suit was 
decreed by the trial Court, but dismissed 
on appeal by the learned Senior Subordinate 
Judge. Plaintiff has preferred a second 
appeal. The plaintiff rested his case on the 
provisions in Arts. 84 and 101 of the arti- 
cles of association in support of his conten- 
tion that he was entitled to act as a Managing 
Director of the Bank so long as he held 
shares worth Rs. 20,000 or more and could 
not be removed from his office. The conten- 
tion of the defendants was that the said 
articles had been duly amended and the 
plaintiff had been removed from his office 
by resolutions passed at extraordinary 
meetings of the share- holders passed on 
24th December 1931 and 22nd January 
1932. The main issue in the case was whe- 
ther Arts. 84 and 101 had been validly 
amended. The learned Senior Sub. Judge 
has held that the amendment of the articles 
was ultra vires, owing to defects in the pro- 
cedure convening the extraordinary meet- 
ings for the purpose. 

Various irregularities were alleged, but 
it seems unnecessary to disouss them all. 
For there is one irregularity which seems 
fatal. It appears that the notice did not 
mention that the question of amendment of 
Arts. 84 and 101 was to come up for deoision 
in the meeting. The notice only referred to 
a vote of ‘non-confidence’ in the plaintiff ; 
but I do not think this can be considered 
to be sufficient notice of the proposed 
amendment of the artioles. It may be noted 
that in addition to the vote of 'non- confi- 
dence,’ there was also a resolution to the 
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effect that the plaintiff was not entitled to 
get l/4th of the net profit as remuneration. 
It was by no means clear that the meeting 
was to consider the question of amending 
the articles of association, even if the plain- 
tiff was not liable to be removed under the 
aforesaid articles. According to S. 20, Com- 
panies Act, the articles could not be amend- 
ed except by a special resolution passed at 
an extraordinary meeting, and due notice 
of the proposed resolution has to be given : 
see S. 81, Companies Act. No such notice 
having been given, I agree with the finding 
of the learned Senior Sub-Judge that the 
amendment of the articles relied on by the 
defendants was invalid. 

It was contended on behalf of the defen- 
dant Bank that even if the articles were 
not amended, they did not constitute any 
contract between the plaintiff and the Bank 
and the Bank was therefore not bound by 
the said articles. In support of this conten- 
tion, reliance was placed on (1888) 37 Ch D 
l, 1 (1872) 8 Ch D 956, 2 (1876) 1 Ex D 88 3 
and (1915) 1 Ch D 881. 1 Counsel for the 
appellant conceded the correctness of the 
proposition that the articles of association 
constituted a contract inter se amongst the 
share-holders, but he contended that the 
provisions of the said articles about the 
plaintiff’s acting as a managing director 
having been acted upon, those provisions 
now constituted an implied contract be- 
tween the Bank and the plaintiff and are 
therefore binding on the Bank. Reliance 
was placed by him on (1892) 2 Ch 158 s 
and (1898) 1 Ch 324.° The contention of 
the learned counsel for the appellant seems 
to me to receive support not only from the 
rulings cited by him but also from remarks 
in one of the rulings cited on behalf of the 
respondent : see (1872) 8 Ch D 956 3 at 
p. 960. Out of the cases cited for the res- 
pondent, the facts in (1876) 1 Ex D 88 3 
were somewhat similar to those of the pre- 
sent case. In that case the plaintiff sued on 

1. Brown v. La Trinidad, (1888) 37 Ch D 1 = 57 

L J Oh 292=58 L T 137=36 W R 289. 

2. In re Tavarone Mining Co., (1872) 8 Ch D 956 

=42 D J Oh 768=29 L T 363=21 W R 829. 

3. Eley v. Positive Govt. Security Life Assurance 
Co. Ltd., (1876) 1 Ex D 88=45 L J Ex 451= 
34 L T 190=24 W R 338. 

4. Hickman v. Kent or Romney Marsh Sheep- 

Breeder’s Association, (1915) 1 Ch D 8S1 = 84 
L J Oh 688=113 L T 159=59 S J 478. 

5. In re Anglo- Austrian Printing & Publishing 
Union, (1892) 2 Ch 158=61 L J Ch 431 = 66 
L T 593=40 W R 518. 

6. In re New British Iron Co., Ex parte Beckwith, 

; (1898) 1 Ch 324=67 I. J Q B 164. 


the basis of a provision in the articles of 
association to the effect that he was to be 
employed a3 a permanent solicitor of the 
company. The plaintiff was however not a 
member of the company and was not a 
party to the articles. The question of an 
implied contract was raised in that case, 
but the plea was not accepted. This ruling 
seems to be against the appellant. 

It must be said that the rulings cited are 
not easy to reconcile. No ruling of any 
Indian High Court was cited. According to 
S. 21, Companies Act, the articles of asso- 
ciation are binding on the company as well 
as the members thereof. In view of the 1 
express statutory provision, I do not see 
why the articles on which the plaintiff has 
relied should not be considered to be bind-i 
ing on the company. Moreover, the com- 
pany has acted upon the articles and the 
plaintiff has admittedly acted as Managing 
Director for some 11 years before the suit. 
In the circumstances, I do not see why 
there should not be held to be implied con- 
tract between the company and the plain- 
tiff in terms of the aforesaid articles, as 
held in the rulings cited by the learned 
counsel for the appellant. It is not shown 
that a contract of this kind with a company 
must be in writing or under seal and no 
difficulty as regards the forms of the con- 
tract seems to arise : see S. 88, Companies 
Act. I shall therefore follow the view taken 1 
in these rulings and hold that there was an 
implied contract between the plaintiff and 
the defendant Bank and he is entitled to 
maintain the present suit on the basis of 
that contract. 

I now come to the grounds on which the 
learhed Senior Sub-Judge has refused to 
grant the plaintiff the declaration and in- 
junction prayed for. The learned Senior 
Sub-Judge has held that the plaintiff has 
come to Court after great delay, that it 
would be ludicrous and inequitable to force 
him on the Bank as a Managing Director 
after this long period, especially in view of 
the fact that it would be open to the share- 
holders to remove him at any time by 
passing a proper resolution for amending 
the aforesaid articles according to law. As 
regards the question of delay, it appears 
that on 6th July 1932 the Directors of the 
Bank had themselves filed a suit for a 
declaration that the present plaintiff was 
no longer the Managing Director of the 
Bank. This suit was dismissed in default 
on 14th August 1933. The plaintiff then 
filed a suit on 31st August 1933 for a decla- 
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ration that the other Directors, who were 
opposing him, were not duly elected. The 
Bank was not made a party to that suit. 
That suit dragged on for a long time. It 
was dismissed by the trial Court on 6th 
July 1936. During the pendency of the 
appeal from that decision, the suit was 
withdrawn, as fresh elections of Directors 
had been held and the relief claimed had 
become infructuous. The present suit was 
then instituted on 13th August 1936. 

It will thus appear that the question of 
the plaintiff’s status was directly the sub- 
ject-matter of the first suit. In the second 
suit, however the plaintiff only sued for a 
declaration that the other Directors who 
were joined as defendants were not duly 
elected. The Bank was not made a party to 
the suit and no satisfactory explanation is 
given as to why the plaintiff did not seek 
the relief now prayed for in that case, when 
he had been already removed from the post 
of Managing Director on 26th November 
1932. It must therefore be held that he 
had delayed the present claim against the 
Bank at least for about three years. I do 
not however see why the plaintiff should 
not be granted at least a declaratory relief 
as regards his status when he has come to 
iCourt within limitation. The learned Sub- 
Judge has remarked that it would be open 
to the Bank to remove the plaintiff at any 
time by passing the necessary resolution at 
a meeting of the share-holders as required 
by law. But they have apparently not done 
so up till now (at least there is no evidence 
to that effect on the record) and it seems 
useless to speculate about the attitude 
which the share-holdprs may take in the 
matter. The plaintiff has come to a Court 
of law, and when it has been found that 
•the resolutions removing him from office 
were ultra vires, I do not see why a decla- 
ration to that effect should not be granted. 

The relief as regards the injunction which 
he has prayed for however stands on a 
different footing. As the plaintiff did not 
sue the Bank immediately, the Bank has 
naturally carried on its work under other 
management for a long time. The Bank is 
evidently not prepared to have the plaintiff 
as Managing Director now as it is opposing 
his claim. Moreover, it is well established 
that a Court will not give specific relief in 
the shape of an injunction when damages 
will be an adequate remedy (cf. Ss. 21 
and 56, Specific Relief Act). In the present 
instance, if the plaintiff has been deprived 
of his lawful rights, it would be open to the 
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plaintiff to claim damages from the Bank 
and I do not see why that should not give 
adequate relief to the plaintiff. Secondly, 
the status of the plaintiff as a Managing 
Director is that of an employee. The con- 
tract on which the plaintiff relies is depen- 
dent on personal services and volition of 
parties. In such cases, the contract cannot 
be specifically enforced (vide S. 21, Specific 
Relief Act) and a Court will also not grant 
an injunction : see S. 56 (f) of the same Act. 
This is also the rule observed by Courts 
where a servant sues his master to restrain 
him from dismissing him during the con- 
tracted period of service : see Smith’s Law 
of Master and Servant, Edn. 8, p. 13. 

I am therefore of opinion that the plain- 
tiff is entitled to a declaration as to his 
status, but not to the injunction prayed for. 
I have already stated that it would be open 
to the plaintiff to claim damages from the 
Bank, subject, of course, to any other pleas 
as to limitation bar under O. 2, R. 2, Civil 
P. C., etc., which the Bank may raise. The 
plaintiff has not claimed any damages in 
the present suit and it is therefore unneces- 
sary for me to say anything further here 
on that point. On the above findings, I 
accept the appeal only to the extent of 
granting plaintiff a declaration that the re- 
solutions of the share-holders dated 24th 
December 1931 and 22nd January 1932 in 
pursuance of which he was removed from 
his post as a Managing Director of the 
defendant Bank were ultra vires. In view 
of all the circumstances, I leave the parties 
to bear their costs. 

G.N./r.k. Order accordingly. 
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Din Mohammad J. 

Mt. Nanhi and another — Defendants 

— Appellants, 
v. 

Badlu, Plaintiff and others , 

Defendants — Respondents. 

Second Appeal No. 759 of 1939, Decided 
on 3rd January 1940, from decree of Addl. 
Dist. Judge, Hissar, D/- 25th February 1939. 

(a) Custom (Punjab) — Ancestral land — Land 
to be ancestral must be traced back to common 
ancestor of parties. 

Under the Customary law the word “ancestral” 
carries a peculiar signification and even if the land 
be ancestral of the last male holder, it cannot be 
held to be ancestral qua the party, unless it is 
proved that the common ancestor of the parties 
had ever held it : 76 P R 1898 ; 81 P R 1901 ; 
93 P R 1901 and AIR 1925 P C 267 , Rel. on. 

[P 246 C 2] 
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(b) Evidence Act (1872), Ss. 32 and 90 — 
Pandah’s bahis when admissible under S. 32 (5) 
and (6) and S. 90 stated. 

Pandah’s bahis are admissible under S. 32 (5) 
and (6) and S. 90 only if evidence is led to prove 
the identity, signature and handwriting of the 
writer. The mere fact that such bahi is old is no 
justification for admitting it either under S. 32 (5) 
and (6) or under S. 90 : A I R 1937 hah 599 , 
Eel. on. [P 246 0 2] 

(c) Civil P. C. (1908), S. 100— Finding of fact 
cannot be arrived at on inadmissible evidence. 

A finding of fact cannot be arrived at on inad- 
missible evidence and consequently if a judgment 
of any High Court has laid down that the evidence 
of a certain typ3 and character was inadmissible, 
lower Court cannot ignore it merely on the ground 
that it was called upon to decide a question of fact 
only and for that no authority was necessary. 

[P 246 C 2 ; P 247 C 1] 

(d) Evidence Act (1872), Ss. 32 and 50 — 
Prohit’s statement regarding relationship when 
admissible stated. 

A prohit’s statement regarding relationship is 
admissible only if it comes within the four corners 
of S. 32 (5) and (6) or under S. 50 of the Act. 

[P 247 C 1] 

N. C. Pandit and Prem Chand Pandit — 

for Appellants. 

J. R. Agnihotri — for Respondent 

(Plaintiff). 

Judgment. — The suit out of which this 
appeal has arisen was instituted by one 
Badlu against Mt. Nanki and Mt. Dhapan, 
who were described as the principal defen- 
dants, and six other persons whose interest 
was said to be identical with that of the 
plaintiff. It was alleged in the plaint that 
the plaintiff as well as defendants 3 to 8 
were the collaterals of one Bunti and that 
on the death of Bunti’s mother, who had 
succeeded to his estate, they were entitled 
to succeed in preference to the two princi- 
pal defendants who were Bunti’s sisters and 
thus not entitled to inherit their brother’s 
land. The contesting defendants resisted 
the suit on various grounds including among 
others that the plaintiff was not a collateral 
of Bunti and that the land was not ances- 
tral qua him. The trial Court found both 
the issues in favour of the plaintiff and 
decreed the suit. On appeal, the District 
Judge found that the land was not ancestral 
qua the plaintiff, inasmuch as it had not 
been established that it was ever occupied 
by the common ancestor of the parties, but 
all the same he treated the land as ances- 
tral for the purposes of the suit. On the 
question of relationship, he relied both on 
the documentary and oral evidence led by 
the plaintiff and thus upheld the decree'of 
the Court below. On the record as it stands, 
the deoision of the District Judge cannot 
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be maintained on either of the points refer- 
red to above. On the question, whether the 
land was ancestral or not, he erred in treat- 
ing the land as ancestral in spite of his 
finding that it could not be traced back to 
the common ancestor of the parties. Under 
the Customary law, the word “ancestral” 
carried a peculiar signification and even if 
the land be ancestral of the last male 
holder, it cannot be held to be ancestral 
qua the plaintiff, unless it is proved that 
the common ancestor of the parties had 
ever held it. This is such an obvious pro- 
position of law that it requires no authority 
to support it. If however, any authority is 
needed for the proposition, reference may 
be made to 76 P R 1898, 1 81 PR 1901, 2 
93 P R 1901 s and 6 Lah 502 4 at p. 510. 

Similarly, the decision of the District 
Judge on the question of relationship is bad 
in law as it is based on inadmissible evi- 
dence. On this matter he has relied on (a) 
pandah’s bahi, (b) prohit’s statement and (c) 
the statements of oral witnesses who have 
deposed to the relationship of the plain- 
tiff with Bunti. So far as the pandah’s 
bahis are concerned, the question was re- 
cently decided by a Division Bench of this 
Court in a case reported in A I R 1937 Lah 
599. 6 I was a member of that Bench and 
I wrote the judgment myself and explained 
therein in what circumstances such bahis 
could be admitted under sub-ss. (5) and (6) 
of S. 32 and S. 90, Evidence Act. None of 
the conditions laid down there was fulfilled 
in the case of the bahi relied on by the 
District Judge and it could not therefore be 
admitted in evidence in any circumstances. 
The mere fact that a bahi is old is no 
justification for admitting it either under 
S. 32 (5) and (6) or under S. 90. Some' 
judgments were brought to the notice of 
the District Judge but he failed to consider 
them on the ground that on a mere ques- 
tion of fact he needed no authorities. He 
should however have realized that although 
the point at issue was a question of fact, a 
finding of fact could not be arrived at on 
inadmissible evidence and consequently if 
a judgment of this Court or of any other 
High Court laid down that the evidence of 

1. Jowahir Singh v. Dial Singh, (1898) 76 P R 1898. 

2. Fakir v. Daulat, (1901) 81 P R 1901. 

3. Jhanda Singh v. Gunnukh Singh, (1901) 93 

P R 1901. 

4. Ahmad Khan v. Channi Bibi, (1925) 12 AIR PC 
267=91 I 0 455=52 I A 379=6 Hah 502 (PC). 

6. Hazura Singh v. Mohindar Singh, (1937) 24 
AIR Lah 599=173 I O 779=39 PL R 370= 

I L R (1937) Lah 732. 
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a certain type and oharaoter was inadmis- 
sible, he oould not ignore it merely on the 
ground that he was oalled upon to deoide a 
question of fact only and for that no autho- 
rity was necessary. 

The statement of the prohit as well as 
the oral statements of the witnesses who 
deposed to the relationship of the parties 
could also not he treated as evidenoe under 
the Evidenoe Act inasmuoh as the require- 
ments that are laid down in the Act itself 
were not satisfied in the case of those state- 
ments. Under the existing law, relationship 
can he established either under S. 32 (5) 
and (6) or under S. 50, Evidence Act, and 
unless a piece of evidence comes within the 
four corners of these provisions of law, it 
cannot be aoted upon by any Court. Under 
S. 32 (5) and (6), the statements of such 
persons only can be proved as are specifi- 
cally enumerated there and it is dear that 
the statement of the prohit or of the other 
witnesses of the plaintiff did not fall under 
that category. Under S. 50, Evidenoe Act, 
opinion derived from conduot alone can be 
established and none of the plaintiff’s wit- 
nesses could under the circumstances offer 
an opinion which was based on the conduot 
of the ancestors of the parties, inasmuoh as 
the persons to whose relationship they 
deposed had been non-existent long before 
their birth. 

The only reliable piece of evidence on 
the record was that derived from the reve- 
nue records but, unfortunately for the 
plaintiff, none of the copies produced by 
him connected him or defendants 3 to 8 
with Bunti or his ancestors in any man- 
ner. All the three branches had been men- 
tioned in separate genealogical trees and 
there was no connecting link between them. 
This link was supplied by oral evidenoe or 
the evidence derived from the pandah’s 
bahi and that evidence, as remarked above, 
was altogether inadmissible. It follows 
therefore that the plaintiff bore no relation- 
ship to Bunti and had thus no locus standi 
to sue. However defective the title of the 
principal defendants, he alone could oust 
them who had a better title. I accordingly 
allow this appeal, set aside the judgments 
and decrees of the Courts below and dismiss 
the plaintiff’s suit with costs throughout. 

D.s./R.K. Appeal allowed . 
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Tek Chand and Abdul Rashid JJ. 

Ram Lal — Defendant — Appellant. 

v. 

Bhagat Ram, Plaintiff and others , 

Defendants — Respondents. 

First Appeal No. 68 of 1939, Deoided on 
23rd February 1940, from decree of Sub- 
Judge, First Class, Rawalpindi, D /- 11th 
January 1939. 

Mortgage — Subrogation — Mortgage by J to S 
— Property cold by J to M and M mortgaging 
it to B and then selling to R — In suit by S on 
his mortgage R making certain payment in 
discharge of S's mortgage — Suit by B on his 
mortgage — R held subrogated to rights of S 
and property could be sold in execution of B's 
decree subject to R's charge. 

One J mortgaged certain property to S. J then 
sold the property to M and M mortgaged it to B. 
Subsequently, M sold the property to R. In a suit 
on mortgage brought by S, R paid certain amount 
to S in disoharge of his mortgage. Later on, B 
brought a suit on his mortgage and in execution 
sought to sell the property : 

Held that in such a case, in the absence of any 
evidenoe to the contrary, the presumption was 
that by making the payment to S, R intended to 
keep S’s charge alive to the extent of amount paid 
by him and for that sum he must be held to be 
subrogated for S. It must therefore be held that 
R had the first charge on the property and the 
property should be 6old in execution of B’s decree 
subject to that charge : 10 Cal 1035 (P C) ; 38 
P R 1894 and AIR 1922 Lah 275 , Rel. on. 

[P 249 C 2] 

J. L. Kapur and Shamair Chand — 

for Appellant. 

S. L. Puri, Roop Chand and Ajifc Ram — 

for Respondents. 

Tek Chand J. — One Jaikishen Das had 
taken on lease a plot of land from Kultar 
Singh in Mandi Baha-ud-Din. On this plot 
he had constructed some buildings in which 
he put up a small flour mill and other 
machinery. On 22nd June 1928 Jaikishan 
Das mortgaged the superstructure of this 
building and the machinery to Balwant 
Singh for Rs. 9000. The mortgage was 
without possession and the principal sum 
secured carried interest at 6 per cent, per 
annum. This deed was duly registered in 
the office of the Registrar at Gujrat, in whioh 
district Mandi Baha-ud-Din is situate. Some 
time in 1929, Jaikishan Das sold the super- 
structure and the machinery to Makhan 
Singh, who entered into possession as owner. 
On 18th July 1932 Makhan Singh mort- 
gaged a residential house in Rawalpindi and 
the machinery of the flour mill etc. in 
Mandi Baha-ud-Din to Bhagat Ram plain- 
tiff for Rs. 5000. This mortgage, also, was 
without possession and carried interest at 
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Re. 1-4-0 per cent, per annum. As a part 
of the property covered by the mortgage 
•was situate in Rawalpindi, the deed was 
registered at Rawalpindi. In this mortgage 
deed no mention was made by Makhan 
Singh of the fact that the machinery had 
previously been mortgaged by his transferor, 
Jaikishan Das, to Balwant Singh. On the 
other hand, Makhan Singh distinctly stated 
in the deed that the entire property, which 
was being mortgaged to Bhagat Ram, was 
"free from any previous charge of mortgage 
or sale." On 11th June 1934, Makhan Singh 
sold the machinery and the factory at 
Mandi Baha-ud-Din to Ram Lai and Hans 
Raj for Rs. 7000. This sale was effected by 
a deed which was registered by the Sub- 
Registrar at Phalia, in whose jurisdiction 
Mandi Baha-ud-Din is situate. In this deed 
also, Makhan Singh did not disclose that 
the machinery had been previously mort- 
gaged to Balwant Singh or Bhagat Ram. 
He falsely stated that "the things sold and 
the materials mentioned above are pre- 
viously free from all encumbrances" and 
gave the undertaking that "if there be found 
any encumbrance I will be liable therefor." 
Under this deed the vendees, Ram Lai and 
Hans Raj, took possession of the factory 
including the machinery. 

On 22nd June 1934, Balwant Singh 
brought a suit for recovery of Rs. 7500 by 
sale of the machinery which had been 
mortgaged to him by Jaikishan Das on 22nd 
June 1928. In this suit he impleaded Jai- 
kishan Das, Makhan Singh, Ram Lai and 
Hans Raj as defendants. After the suit had 
proceeded for some time, the Court, on the 
application of the parties, referred the case 
to the sole arbitration of one Lala Nanak 
Chand. Before the arbitrator the parties 
came to a settlement: Balwant Singh agreed 
to accept Rs. 4000 in full satisfaction of the 
amount due on the mortgage and it was 
agreed that this amount be paid in the 
following manner : Rs. 2600 by Makhan 
Singh in certain instalments. Rs. 1400 by 
Ram Lai and Hans Raj in equal shares. 
The arbitrator embodied the terms of this 
agreement in his award and submitted the 
same to the Court on 23rd February 1935. 
The Court accepted the award and passed 
a decree in accordance with its terms on 
7th March 1935. On 18th July 1935, Hans 
Raj and Ram Lai deposited Rs. 1400 in 
Court, which was duly paid over to Balwant 
Singh. On 11th June 1938, Bhagat Ram 
instituted the present suit in the Court of 
the Subordinate Judge, Rawalpindi, for re- 
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covery of Rs. 6250 by sale of the house at • 
Rawalpindi and the machinery at Mandi 
Baha-ud-Din, both of which had been mort- 
gaged by Makhan Singh to him by the deed, 
executed and registered on 18th July 1932. 
The defendants impleaded in the suit were 
Makhan Singh, Ram Lai, his son Hira 
Nand, and the Co-operative Bank to which 
the house in Rawalpindi had been mort- 
gaged. It appears that Hans Raj had, in the 
meantime, sold his share in the machinery 
to Ram Lai and therefore he was not im- 
pleaded as a defendant. The suit was resis- 
ted by Makhan Singh on various grounds, 
but all his defences failed. As he has not 
appealed it is not necessary to set out here 
his pleas nor those of the Co-operative 
Bank which also is not interested in the 
result of this appeal. 

Ram Lai raised various pleas, of which 
those material for the purposes of this ap- 
peal, are (l) that he is a bona fide purchaser 
of the machinery for value, without notice 
of the plaintiff’s charge and therefore the 
plaintiff is not entitled to enforce his mort- 
gage against him and (2) that he having 
paid Rs. 1400 to Balwant Singh, who held 
the first mortgage on the machinery, he 
stood in the shoes of Balwant Singh and as 
such had a prior right for recovery of that 
sum as against the plaintiff, even though the 
mortgage in favour of the plaintiff was ear- 
lier than that in his favour. The learned 
Subordinate Judge has found both these 
points against Ram Lai and has granted 
the plaintiff a decree for Rs. 5584-8-0 re- 
coverable by sale of the properties which 
had been mortgaged to him. He has dis- 
missed the suit against Hira Nand (defen- 
dant 3) as he was not found interested in 
the machinery, but has passed no order as 
to his costs. From this decree Ram Lai has 
appealed urging that the plaintiff’s suit 
should have been dismissed against him : 
Hira Nand has filed cross-objections pray- 
ing that he should have been allowed costs 
in the trial Court. 

The mortgage of the machinery by Ma- 
khan Singh in favour of Bhagat Ram had 
been effected earlier than the sale by him 
to Ram Lai. It appears that Makhan Singh 
did not reveal this fact to Ram Lai at the 
time of the sale. On the other hand, he 
falsely stated that the machinery was un- 
encumbered. But the mortgage in favour of 
the plaintiff had been effected by a regis- 
tered document and therefore Ram Lai, 
who subsequently acquired the machinery, 
must be presumed to have had notice of 
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this earlier transaction. It has, however, 
been argued by the learned counsel for the 
appellant that this presumption cannot be 
made in this case, as the mortgage deed in 
favour of the plaintiff was registered at 
Rawalpindi and not in the Gujrat District 
where the machinery in dispute is situate 
and it has not been shown that a copy of 
the deed was forwarded by the Sub-Regis- 
trar of Rawalpindi to the Registrar of 
Gujrat District as required by S. 65 (1), 
Registration Act, and the memorandum of 
registration was filed by the latter in his 
book as laid down in sub-s. (2) of that Sec- 
tion. This point had not been raised in the 
Court below, nor is it mentioned in the 
grounds of appeal presented in this Court, 
and there is no basis for the suggestion 
that the procedure laid down in S. 65, Re- 
gistration Act, had not been followed. 
Counsel asks for an inquiry on this point, 
but I can see no reason to grant this pray- 
er. Counsel is unable to suggest any data 
on which his suggestion is based. Under 
S. 114, Evidence Act, it must be presumed 
that all official acts were duly and properly 
done and there is no reason why this pre- 
sumption should not be raised in this case. 
In my opinion, the contention is without 
force and must be rejeoted. Ram Lal can- 
not therefore be said to be a transferee 
without notice, and he must be taken to 
have purchased the machinery subject to 
the charge of the plaintiff. No fraud, mis- 
representation or gross neglect on the part 
of the plaintiff has been proved nor has it 
been shown that the plaintiff, by any act or 
conduct of his, had induced Ram Lal to 
purchase the machinery which had pre- 
viously been mortgaged to him. The plain- 
tiff therefore is entitled to enforce his prior 
mortgage against the machinery. 

The appellant is, however, on firmer 
ground when he claims to stand in the 
shoes of the first mortgagee, Balwant Singh, 
whom he ha3 paid Rs. 1400 under the 
decree passed on 7th March 1935. As has 
been stated above, the original owner, Jai- 
kishan Das, had mortgaged the machinery 
to Balwant Singh by a registered deed in 
June 1928. Subsequently, Makhan Singh 
purchased the machinery from Jaikishan 
Das ; it was subject to this mortgage ; and 
later, when he created a second mortgage 
over the same machinery in favour of 
Bhagat Ram, plaintiff, he concealed from 
him the fact of the prior mortgage to Bal- 
want Singh. The deed in favour of Balwant 
Singh being registered, Bhagat Ram must 
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be presumed to have notice of that mort- 
gage, and of the fact that Balwant Singh 
had the first charge on the property. To 
enforce this charge Balwant Singh brought 
a suit, which resulted in a compromise 
decree by whioh Balwant Singh reduced 
his claim to Rs. 4000 and agreed to receive 
it partly from Makhan Singh and partly 
from Ram Lal. In accordance with that 
arrangement, Ram Lal paid Rs. 1400 to 
Balwant Singh in July 1935. This payment 
must, in the circumstances, be taken to 
have been made by Ram Lal in redemption 
of the mortgage in favour of Balwant Singh 
and, accordingly Ram Lal is subrogated to 
the rights of Balwant Singh to the extent 
of Rs. 1400. Mr. Shambhu Lal Puri for the 
plaintiff, respondent contended that as the 
decree based on the award did not, in so 
many words, create a charge for the sum 
of Rs. 4000 which Balwant Singh had 
agreed to accept on the machinery, his mort- 
gage must be deemed to have been extin- 
guished by this decree and that at the time 
of the payment of Rs. 1400 by Ram Lal 
three months later, the payment cannot be 
said to have been made in redemption of the 
prior mortgage in favour of Balwant Singh. 
In my opinion, this contention is without 
force. As has been stated above, the mort- 
gage in favour of Balwant Singh was alive 
at the time when he instituted the suit for 
recovery of the amount due on foot of his 
mortgage, and it was in satisfaction of that 
charge that the arrangement had been arriv- 
ed at, by which he was paid in the manner 
stated above. In such a case, in the absence 
of any evidence to the contrary, the pre- 
sumption is that by making this payment 
Ram Lal intended to keep Balwant Singh’s 
charge alive to the extent of Rs. 1400 and 
for that sum he must be held to be subro- 
gated for Balwant Singh : 10 Gal 1035, 1 38 
P R 1894 2 and 3 Lah 99. 3 It must there- 
fore be held that Ram Lal has the first 
charge for Rs. 1400 on the machinery, etc., 
at Mandi Baha-ud-Din and this property 
shall be sold in execution of the plaintiff’s 
decree subject to that charge. 

For the foregoing reasons, I would accept- 
this appeal in part and, in modification of 
the decree of the lower Court, would order 
that the machinery in dispute and the 
kothris, etc., in ^Iand liJB aha-ud- Din be s old 

1. Gokal Das Gopal Das v. Puranmul Premsukh 

Das, (1884) 10 Cal 1035=11 I A 126=4 Sav 

543 (P C). 

2. Ghanaya v. Cfaajju Ram, (1894) 88 P R 1894. 

3. Bur Singh v. Hazara Singh, (1922) 9 A I B 

Lah 275=63 I C 760=3 Lah 99. 
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in execution of the plaintiff’s decree, sub- 
ject to the appellant Ram Lai’s charge in 
the sum of Rs. 1400 together with interest 
thereon at 6 per cent.' per annum from 18th 
July 1935. Having regard to all the cir- 
cumstances, and particularly in view of the 
fact that both Bhagat Ram and Ram Lai 
appear to have been cheated by Makhan 
Singh, we leave Bhagat Ram and Ram Lai 
to bear their own costs of this appeal. The 
cross. objections by Hira Nand are without 
force. He is the son of Ram Lai and is, 
admittedly, joint with him. He does not 
appear to have incurred any additional 
expense and therefore the lower Court, 
while dismissing the suit against him, was 
justified in not allowing him costs in that 
Court. The cross-objections must be dis- 
missed, the parties being left to bear their 
own costs of these cross. objections in this 
Court. 

Abdul Rashid J. — I agree. 

D.S./r.k. Appeal partly allowed. 
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Young C. J. and Tek Chand J. 

Hakim Singh and another — 

Defendants — Appellants, 
v. 

Committee of Management , Gurdwara 
Guru Bhag Singh — Plaintiff — 

Respondent. 

First Appeal No. 160 of 1939, Decided 
on 8th December 1939, from decree of Sikh 
Gurdwaras Tribunal, Lahore, D/- 6-4-1939. 

(a) Punjab Sikh Gurdwaraa Act (8 of 1925), 
S. 25-A — Suit for possession of “right of 
way*’ — S. 25-A does not apply as “right of 
way” being incorporeal right is incapable of 
being possessed — Remedy lies in Civil Court. 

The only relief which can be given in a suit 
under S. 25-A is one of possession. A “right of 
way” is an incorporeal right of which possession 
cannot be given. The provisions of S. 25-A there- 
fore do not apply. A tribunal under the Act can- 
not entertain and decree a claim for a right of 
way. The remedy may be by way of injunction 
or other relief which might be obtained in the 
ordinary Civil Court. [P 251 0 1) 

(b) Punjab Sikh Gurdwaras Act (8 of 1925), 
Ss. 25-A, 10 and 7 — Compromise decree under 
S. 10 — Decree with regard to property inclu- 
ded in compromise petition but not in notifica- 
tion under S. 7 is invalid — Suit in respect of 
that property does not lie under S. 25-A — 
Remedy is by way of regular suit on basis of 
registered compromise deed. 

Where a compromise decree is passed by a tri- 
bunal in proceedings under S. 10, the decree with 
regard to property not mentioned in the notifica- 
tion under S. 7 but included in the petition of 
compromise must be deemed to be invalid, under 
O. 23, R. 8, Civil P. 0. ; therefore the proper re- 
medy in respect of that property is by way of a 


regular suit in the ordinary Civil Court based on 
the registered compromise deed and not by proceed- 
ings under S. 25-A before a tribunal. [P 251 0 2] 

Chuni Lai Yohra — for Appellants. 

J. L. Kapur — for Despondent. 

Tek Chand J. — This is an appeal from 
the judgment of the Sikh Gurdwaras Tribu- 
nal, Lahore, dated 6th April 1939, in a suit 
under S. 25-A, Sikh Gurdwaras Act. The 
suit was instituted by the Committee of 
Management of the Gurdwara Guru Bhag 
Singh of village Urapar.Tahsil Nawanshahr, 
District Jullundur, against Hakim Singh 
and Rai Singh, sons of Jaimal Singh, for 
possession of certain properties which are 
described in detail in para. 3 of the plaint. 
The tribunal granted the plaintiff commit- 
tee a decree for all the properties mention- 
ed in para. 3. . The defendants, Hakim 
Singh and Rai Singh, appeal with regard to 
three of these properties, namely those 
described in els. (o), (e) and (j). It will be 
convenient to take up the case relating to 
each property separately. The claim in 
ol. (c) relates to a right of way over land 
in Khasra No. 4052. This claim is based on 
a decree passed by the tribunal on 5th 
June 1934 in accordance with a compro- 
mise arrived at in proceedings on a petition 
under S. 10 of the Act. By that decree 
Jaimal SiDgh, father of the defendant-ap- 
pellants, was declared to be the owner of 
Khasra No. 4052, bub the “Gurudwara” 
was held “to have a right of way over it.” 
The Committee of Management of the 
Gurdwara have now sued under S. 25-A 
of the Act to be “put in possession of 
the right of way.” It is objected on behalf 
of the appellants that the "right of way” 
given to the defendant is in the nature of 
an easement, which is nob capable of being 
given possession of and therefore S. 25-A is 
inapplicable. In our opinion, this conten- 
tion is well founded and must succeed. 

S. 25-A provides a summary and cheap 
remedy for delivery of possession of pro- 
perties in which the right, title or interest 
of a Sikh Gurdwara or other person has 
been declared by the tribunal (or on appeal 
by the High Court) under the provisions of 
the Act. S. 25-A lays down that: 

When it has been decided under the provisions 
of this Act that a right, title, or interest in im- 
movable property belongs to a Notified Sikh 
Gurdwara, or any person, the Committee of the 
Gurdwara concerned, or the person, in whose 
favour a declaration has been made may .... in- 
stitute a suit before a tribunal claiming to be 
awarded possession of the right, title or interest in 
the immovable property. 

It will be seen that the only relief which 
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can be given in a suit under this Section is 
one of possession. The "right of way" 
which was given to the plaintiff committee 
by the previous decree is an incorporeal 
right of which possession cannot be given. 
The provisions of S. 25-A therefore do not 
apply and the tribunal has erred in enter- 
taining and decreeing this part of the claim. 
The plaintiff committee may have a remedy 
by way of injunction, or other relief, which 
might • be open to them in the ordinary 
Civil Court, and they may, if so advised, 
pursue it in the proper Court. The property 
in cl. (e) of para. 3 of the plaint is des- 
cribed as Khasra Nos. 4070 and 4072 of 
which the area is 2 kanals and 1 maria. It 
is urged on behalf of the defendant-appel- 
lants that this property was acquired by 
them after the compromise decree of 1934 
and therefore no suit for its possession lies 
under S. 25-A. This contention is clearly 
erroneous. Rai Singh, defendant, in his state- 
ment made before the tribunal on 14th 
October 1938, admitted in clear terms that 
this property had been included in the 
notification under S. 7. This being so, it 
was the subject of the petition under S. 10, 
which was eventually settled by the com- 
promise decree of 5th June 1934. It appears 
that in order to defeat the right of the 
Gurdwara the defendants, on 11th Novem- 
ber 1937, secured a ruqqa from one Daulat 
Ram to the effect that on that date he had 
sold Khasra No. 4070 with some other pro- 
perties to the defendants. Apart from this 
fact, this ruqqa is unregistered and could 
bave been prepared at any time and it is 
obvious that it can have no effect against 
Rai Singh’s own admission mentioned 
above. The Gurdwara was declared its own 
in the previous litigation and the plaintiff 
committee is entitled to a decree for its 
possession under S. 25-A. 

The third property is described in cl. (j) 
of para. 3 of the plaint and covers an area 
of 14 marlas in Khasra No. 3516 with the 
building standing thereon. It is conceded 
by counsel for the plaintiff committee that 
this property was not included in the noti- 
fication under S. 7 and therefore was not 
the subject-matter of the proceedings before 
the tribunal under S. 10, which ended in 
the deoree of 5th June 1934. It was.no doubt, 
mentioned in the petition of compromise 
filed in those proceedings, but being outside 
the scope of the proceedings under S. 10 no 
deoree could be or was in fact passed by 

the tribunal in respect of it. That decree 
declared, in accordance with the compromise made 


between the parties, that the property in dispute 
belongs to the Sikh Gurdwara Dera Guru Wad 

Bhag Singh subject to the terms of the 

compromise. 

Admittedly, this particular property was 
not in dispute then and was therefore not 
covered by the decree. This being so, S. 25- Aj 
is inapplicable and the plaintiff committee 
is not entitled to recover possession under 
the summary remedy provided by S. 25-A. 
Mr. J. L. Kapur conceded that under the Act 
the tribunal, or on appeal the High Court, 
had no jurisdiction to pass a decree relating 
to properties not covered by the notification 
under S. 7 or the petition under S. 8. He 
argued however that the position in this 
case is different as the compromise, actually 
arrived at between the parties, related to 
properties, some of which were the subject 
of the petition and others were outside it, 
that this compromise was filed before the 
tribunal and was accepted by it and a decree 
passed in accordance with its terms. But 
as stated already, the deoree, actually 
passed, related only to the properties then 
in dispute. Further, under O. 23, R. 3, Civil 
P. C., read with S. 12 (9) of the Aot (to 
which reference was made by Mr. Kapur 
himself) the Court recording the compro- 
mise is empowered to "pass a decree in 
accordance therewith so far as it relates to 
the suit.” This is exactly what the tribu- 
nal did in the previous case. The persons 
who were actually conducting the litigation 
on behalf of the Gurdwara before the tri- 
bunal at that time appear to have fully 
realized this and it was apparently for this 
reason that they got the compromise regis- 
tered under the Registration Act on 5th 
October 1934. Their remedy therefore is 
by way of a regular suit in an ordinary 1 
Civil Court based on the registered compro- 
mise deed and not by proceedings under 
S. 25-A before the tribunal. The decision 
of the tribunal relating to property (j) is 
incorrect and must be set aside. 

Accordingly, we accept the appeal in 
part, set aside the decree of the tribunal in 
respect of properties (o) and (j) described 
in para. 3 of the plaint and dismiss the suit 
of the plaintiff committee for possession of 
these two properties. We affirm the decree 
of the tribunal with regard to the other 
properties, including that mentioned in 
cl. (e) of the aforesaid paragraph. As neither 
party has succeeded in full, they shall bear 
their own costs in both' Courts. 

g.n./r.k. Order accordingly • 
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Din Mohammad J. 

Sardar Jai Singh and another — 

Plaintiffs — Appellants, 
v. 

Wali Mohammad and another — 

Defendants — Respondents. 

Second Appeal No. 1356 of 1939, Decided 
on 8th January 1940, from decree of Dist. 
Judge, Ambala, D/- 25th July 1939. 

(a) Practice — New plea — Point of law can be 
raised for first time in appeal if same can be 
determined from material on record. 

Where the point of law that a party intends to 
raise for the first time in appeal can be determined 
on the material already existing on the record, the 
Court should not refuse permission to the party to 
urge that plea. [P 253 C 2] 

(b) Transfer of Property Act (1882), S. 41 — 
Husband, wife and son executing mortgage of 
two houses — Registration only in name of hus- 
band — Wife allowing husband to represent 
himself as ostensible owner of house belonging 
to her — S. 41 applies. 

Where a Mahomedan, his wife and son have 
executed a mortgage of two houses and the mort- 
gage deed has been registered as executed by the 
husband alone, the wife allowing her husband to 
represent himself as the ostensible owner of one of 
the houses belonging to her, the case is covered by 
the provisions of S. 41. [P 253 C 2] 

Harnam Singh — for Appellants. 

R. C. Soni — for Respondents. 

Judgment. — The suit out of which this 
appeal has arisen was instituted by Sardar 
Jai Singh and his brother, Nand Singh, 
against Wali Muhammad, son of Gbauns 
and Mt. Munti, widow of Ghauns, in their 
personal capacity and also as the legal re- 
presentatives of Ghauns deceased. It was for 
recovery of Rs. 1400 on the foot of two 
mortgage deeds executed by Ghauns de- 
ceased in favour of the plaintiffs on 25th 
June 1926 and 11th March 1929 respec- 
tively. The suit was resisted on the ground 
that one of the houses said to have been 
mortgaged to the plaintiffs did not belong 
to Ghauns but belonged to Mt. Munti and 
consequently the plaintiffs were not en- 
titled to obtain a decree against that house. 
It was further alleged that inasmuch as 
registration had been refused on behalf of 
both Wali Mohammad and Mt. Munti, 
although they had been shown as joint 
executants of the mortgage deed of the year 
1926, they could not be held responsible. 
On the pleadings of the parties, their res- 
pective counsel were examined who stated 
what the case was as put forward by them. 
Counsel for the plaintiffs insisted that both 
the houses belonged to Ghauns and further 


relied on the fact that the mortgage deed of 
the year 1926 had been executed by both 
Wali Mohammad and Mt. Munti along with 
Ghauns. Counsel for the defendants reite- 
rated what had been incorporated in the 
written statement. Thereupon, Mr. Gobind 
Ram, Subordinate Judge, First Class, framed 
the following issues : 

(1) Are Mt. Munti and Wali Mohammad defen- 
dants liable on the mortgage deed in spite of the 
fact that as against them its registration was 
refused ? 

(2) Did both the houses mortgaged belonged to 
Ghauns deceased ? 

(3) Was the mortgage amount received by all the 
three executants ? 

(4) Was the second mortgage deed executed by 
Ghauns deceased in the plaintiffs’ favour and foe 
consideration ? 

(5) Relief. 

On issue 1, the Subordinate Judge held 
that the registration of the document, Ex. 
P-1, that is the mortgage deed of the year 
1926, did not affect any property which did 
not belong to Ghauns. On issue 2, it was 
decided that of the two houses mortgaged 
one did not belong to Ghauns. Issue 3 was 
found to be redundant inasmuch as personal 
remedy had been time-barred. Issue 4 was 
decided in favour of the plaintiffs. The suit 
was accordingly decreed as regards the house 
described in the judgment as No. 1 only 
but was dismissed as regards house No. 2. 
The plaintiffs appealed to the District Judge 
and their appeal was heard by Mr. I. M. 
Lall. One of the points raised before him 
was that even if house No. 2 did not belong 
to Ghauns, Mt. Munti was debarred from 
raising any such plea under S. 41, T. P. Act. 
This plea however was not allowed to be 
raised by the District Judge on the ground 
that it had not been raised in the Court 
below. On the question whether registra- 
tion of the deed had been effected in res- 
pect of both houses, the District Judge 
found that the admission made by Mt. 
Munti was not clear and he consequently 
dismissed the appeal and maintained the 
order of the trial Court. Hence this appeal. 

In my view, this appeal must succeed. 

It has been reliably established that the 
document Ex. P-1 was executed on behalf 
of W’ali Mohammad and Mt. Munti in addi- 
tion to Ghauns and it was duly signed by 
all of them. The deed was written on two 
papers of Re. 1-8-0 each as one paper of 
the value of Rs. 3 was not available and 
both papers were similarly signed. At the 
time when they were purchased from the 
stamp vendor all the three persons had 
gone there and had signed the endorse- 
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menfcs made by the stamp vendor on the 
deeds. Both the endorsements and the deed 
refer to the mortgaging of two houses. 
Further, in order to make the matter 
doubly sure, a plan was attached to the 

deed the heading of which ran as follows : 

Plan of pukhta houses situate in the abadi of 
Rupar, Mohalla Miran Sahib, owned by Ghauns, 
son of Ranjhe Khan, Rajput Mussalman of Rupar. 

This plan too was signed by all the three 
persons concerned. On the same day, the 
document was presented for registration by 
all the three persons named in the deed as 
executants. The Sub- Registrar made an 
endorsement stating that Ghauns had ad- 
mitted the execution of the deed and the 
receipt of consideration and the registration 
was consequently allowed on his behalf but 
was disallowed on behalf of Wali Moham- 
mad and Mt. Munti. The reason that was 
advanced for this order may be stated in 
the language of the Sub-Registrar himself 
as it is that part of the endorsement which 

has given rise to this dispute : 

Kiyonkih Ghauns bian karta hai kih yeh makan 
jis ko main ar karta hun meri malkxyat ka hai 
Wali Mohammad aur Mt. Munti bhi is bat ko 
tasdik karte hain kih yeh makan hamara nahin 
hai. Siraf Ghauns hi ki malkiyat ka hai. Isliye 
Ghauns ki taraf se registry manzur ki jati hai. 
Wali Mahammad wa Mt. Munti bian karte hain 
kih hamara nam siraf murtihan ke kehne se Arzi 
Nawis ne pesh kunandan men tahrirkar diyahai. 

This may be translated as follows : 

Inasmuch as Ghauns states that the house mort- 
gaged belongs to him alone, and Wali Mohammad 
and Mt. Munti too admit this fact and state that the 
house does not belong to them and that it belongs 
to Ghauns alone, registration is effected on behalf 
of Ghauns only. Wali Mohammad and Mt. Munti 
further state that their names have been shown as 
executants by the petition writer at the instance of 
the mortgagee. 

The deed had not been drafted as a mort- 
gage deed. It was drafted as a bond and 
the words “do makanat”, i. e. two houses, 
occurred only once throughout the deed. It 
appears therefore that the Sub-Registrar at 
that time did not cautiously read the deed 
and so misdescribed two houses as one ; 
otherwise the trend of his note clearly 
shows that both Wali Mohammad and Mt. 
Munti admitted the ownership of the pro- 
perty mortgaged to be that of Ghauns alone 
and on that basis the Sub-Registrar did not 
effect the registration on their behalf. Had 
Wali Mohammad or Mt. Munti represented 
at the time that one of the houses belonged 
to Mt. Munti and that as she was not mort- 
gaging that house to the plaintiffs, registra- 
tion should be refused on that account, the 
note would have been drafted in a different 
language. On the wording of the note, as it 


stands, it can be safely argued that regis- 
tration was not refused as some of the exe- 
cutants had protested that the property 
mortgaged belonged to them and that they 
were not mortgaging it but on the ground 
that the property belonged to one executant 
only and that they had no interest in the 
matter. Further, it is in evidence that some 
time after the execution of this deed another 
deed was executed on behalf of Ghauns 
where both houses were again stated to 
have been mortgaged by Ghauns. It i 3 
significant that in the body of the docu- 
ment the petition writer committed the 
same mistake as the Sub-Registrar and at 
one place described the property mortgaged 
as makan makfula (house mortgaged) 
although at other places he had used the 
term jaidad makfula (property mortgaged). 

It is true that the site of the house was 
transferred to Mt. Munti for Rs.-99 in 1918 
but it is in evidence that application for 
sanction to build on that site was put in by 
Ghauns himself. In the circumstances dis-j 
dosed above, there could be no doubt as to 
the applicability of S. 41, T. P. Act, to the 
facts as had been brought upon the record 
and the District Judge was consequently 
wrong in not allowing counsel to argue that 
point before him especially as in my view 
it was covered by issue 2. The point did in 
the alternative arise under that issue. The 
appellants could not be allowed to lead fur- 
ther evidence on the matter but if the point 
of law that they intended to raise could be 
determined on the material already existing 
on the record, the District Judge should 
not have refused permission to the appel- 
lants’ counsel to urge that plea. 

Counsel for the respondent states that a 
question arising under S. 41, T. P. Act, is 
not a mere question of law but is a mixed 
question of law and fact ; but even if this 
were so the appellants before the District 
Judge had not asked for any permission to 
lead further evidence on the matter and if 
counsel for the appellants had missed this 
aspect of the case in the trial Court, they 
should not have been deprived of the use of 
better intelligence in the lower Appellate 
Court. I accordingly hold that even if the 
site of the house in question had been sold to 
Mt. Munti in 1918, in 1926, when the docu- 
ment Ex. P. 1 was executed on behalf of 
Wali Mohammad, Mt. Munti and Ghauns,; 
Mt. Munti allowed Ghauns to represent! 
himself as the ostensible owner of the pro- 
perty and to transfer it for consideration. 
On the grounds stated above, I allow this 
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appeal, set aside the judgments and decrees 
of the Courts below and decree the plain- 
tiffs’ suit with costs throughout. The amount 
decreed will be payable by the defendants 
into Court within six months from the date 
of this judgment. 

g.n./R.k. Appeal allowed . 
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Din Mohammad J. 

Firm Lorind Chand Lachhman Das 
through Sainditta Mai — Plaintiff — 

Appellant. 

v. 

Punjab National Bank Ltd., Sargodha 
and another — Defendants — 

Respondents. 

Second Appeal No. 1413 of 1939, Decided 
on 5th January 1940, from decree of Addl. 
Dist. Judge, Shahpur at Mianwali, D/- 26th 
May 1939. 

(a) Evidence Act (1872), S. 115 — There is no 
estoppel if true facts are known to both parties. 

8ection 115 does not apply to a case where the 
statement relied upon is made to a person who 
knows the real facts and is not misled by the un- 
true statement. There can be no estoppel where the 
truth of the matter is known to both parties : 30 
Cal 639 (P C), Pel. on, [P 255 C 1] 

(b) Limitation Act (1908), Art. 145 — Depo- 
sitary** depositary. 

A depositary’s depositary is not contemplated in 
the Act : A I R 1934 Cal 87 ; AIR 1924 Nag 12 
and AIR 1921 Cal 416, Disting. [P 256.C 1] 

Ratan Lai Chawla and Gosain Kundan 
Lai — for Appellant. • 

M. L. Puri — for Respondent (Bank). 

Judgment. — The suit out of which this 
appeal has arisen was instituted in the fol- 
lowing circumstances: In August 1929, the 
firm Lorind Chand Lachhman Das deposit- 
ed 14 bales of cotton with Jawanda Mai for 
safe custody. Jawanda Mai’s lease of the 
factory in which these bales were lying ex- 
pired, and they were consequently trans- 
ported to the factory of one Tara Chand. 
One Jawahar Mai obtained a decree against 
Tara Chand and in the execution of his de- 
cree these bales along with some other pro- 
perty, with which we are not concerned, 
were attached. The Punjab National Bank 
Ltd. raised an objection to that attachment 
on the ground that the property attached 
did not belong to Tara Chand but was in its 
possession. These objections were however 
dismissed. It is further evident that Tara 
Chand was in the meantime adjudged an 
insolvent and the receiver in insolvency 
took possession among other things of 167 


bales of cotton including these 14 bales. On 
1st October 1930, he sold the whole pro- 
perty including these bales for Rs.7777-15-0 
In the meantime, on 28th April 1930, 
the Bank instituted a suit for a declaration 
that the property attached in execution of 
Jawahar Mai’s decree against Tara Chand 
was not liable to attachment and sale. On 
4th December 1930, the Bank instituted 
another suit against the same persons for 
recovery of Rs. 12,711-10-9 by way of 
damages. The former suit was decreed in 
favour of the Bank on 30th July 1931 and 
the latter on 13th August 1932. From these 
decrees Jawahar Mai preferred two appeals 
to this Court: Civil Appeals Nos. 1386 of 
1931 and 1786 of 1932. 1 Both these ap- 
peals were disposed of by one judgment by 
a Division Bench of this Court on 3rd 
January 1936. The appeal against the de- 
claratory decree was dismissed, while the 
appeal against the decree for damages was 
allowed only to this extent that the amount 
was reduced to Rs. 9392-4-0. On 30th July 
1936, the firm Lorind Chand Lachhman 
Das instituted the present suit against the 
Punjab National Bank Ltd., and Jawanda 
Mai for recovery of Rs. 1697-4-0 as the 
price of 14 bales of cotton which as stated 
above had been lying with Jawanda Mai 
on their account and of which the price 
had been realized by the Punjab National 
Bank. It may be remarked here that the 
Bank had, instead of paying the price of 
these bales of cotton to the firm Lorind 
Chand Lachhman Das, credited Jawanda 
Mai’s account with the amount so received 
on the ground that Jawanda Mai had pawn- 
ed these bales with it. This suit was resist- 
ed by the Bank on various grounds. The 
Subordinate Judge who tried the suit de- 
creed it against Jawanda Mai but dismissed 
it against the Bank, mainly on the ground 
that the plaintiff firm was estopped by vir- 
tue of the sale effected in their favour on 
1st October 1930. The District Judge on 
appeal maintained the decree of the Court 
below holding that there being no privity 
of contract between the plaintiff firm and 
the Bank, the plaintiff had no cause of ac- 
tion against it. 

In my view, the decision of both the 
Courts below is wrong on the question of 
estoppel as well as on the question of ab- 
sence of cause of action. In the matter of 
estoppel, all that is pleaded against the 

1. Jawahar Mai v. Punjab National Bank Ltd., 
Sargodha, Reported in (1936) 23 A I R Lah 
524=166 I C 521=17 Lah 668=39 P L B 68. 
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plaintiff firm is that in fche sale held by the 
Official Receiver on 1st October 1930, the 
plaintiff firm purchased 167 bales of cotton 

Jnu^ U u ln ^ ^ kales- now claimed by it. 
This however is not enough. In the first 

place, the property that was put to auction 
by the receiver in insolvency was described 
to be that of Tara Chand and the plaintiff 
firm purchased it as suoh. Secondly, nothin^ 
that was done by the plaintiff firm amount! 
ed to a declaration, act or omission inten- 
tionally causing or permitting the Bank to 
believe that the property did not belong to 
it and to act upon such belief, and unless 
this is so, S. 115, Evidence Act does not 
come into play. Moreover, there is no 
estoppel if the true facts are known to the 
person who pleads estoppel in his defence. 
Reference in this connexion may be made 
to 30 Cal 539. 2 In that case it was held in 
very clear terms by their Lordships of the 
Privy Council that S. 115, Evidence Act 
does not apply to a case where the state- 
ment relied upon is made to a person who 
knows the real facts and is not misled by 
[the untrue statement. There can be no 
estoppel where the truth of the matter is 
Iknown to both parties. So far as the Bank 
is concerned, it was aware of the faot that 
the 14 bales of cotton in dispute did belong 
to the plaintiff firm and, this being so, it 
could not be misled by anything done by 

the firm in the matter of the sale by the 
Receiver. 

. Similarly, the District Judge was wrong 
in holding that the plaintiff had no cause 
of action against the Bank. It is reliably 
established that the Bank knew that the 
14 bales of cotton belonged to the plaintiff 
even so far back as 29th November 1929 
when two inventories, Exhibits P. 16 and 
P. 16. A, were prepared by the Bank itself 
of the goods lying in their charge. In both 
the documents it was clearly said that the 
14 bales of cotton belonged to the plaintiff 
farm. Not only that, throughout the previ- 
ous litigation the Bank relied on the posi- 
tion that the 14 bales of cotton belonged to 
the plaintiff firm and that it was with their 
consent that steps were being taken for 
their release from attachment. It is further 
clear that the Bank in the previous litiga- 
tioq represented itself to be the bailee of 
these goods and on that basis invoked in its 
aid S. 180, Contract Act, in order to estab- 
j 8 1 " a f ight to realize damages on ac 


count of these 14 bales also. The following 
passages m the judgment delivered by the 

DlV \ S n°o n * Bench of this Courfc on 3rd Janu- 
ary lydb support these conclusions: 

thif WK r< A is i a nu th i Q si 8 nifi cant circumstance 

£ , Am ‘ r ° hand and Lorind Ch ™a when 
“J?. h - d L d Dot raise a °y objection 

from e auach k m 8 e n " ght *° their bales 

nn! b L?i? n Voi Jawanda Mai was the gratuit- 
CWrf 1 ® 5 £ r ^eson behaHofMakhanlVIal Amir 
Chand aDd Lormd Chand Lachhman Das res- 
pectively, and that the Bank, being in possession 

“a of dawa ? da Mai, had no higher title in 

is^tit?ed S to Jawauda Mal himself, the Bank 
is entitled to recover damages for their wroncful 

seizure from its possession. wrongnu 

tbus ° lear tha t the plaintiff hae not 

for thVlnc 08 standl . to suo for recovery of damages 
If i Ca ? ln res P ect of the entire quantity 

of cotton^ in dispute, but the true measure 3 

fcc^dineto thorn 1111 w 1U t ° f the goods ’ assessed 

of the^tfachmo 6 ““ PrOTailiD e at thetime 


v * Dharmodas Ghose, (1903) 80 
874 (P O)! 80 1 A 114 = 7 0 W N 441=8 Bar 


It is obvious therefore that the Bank was 
allowed damages on account of the plaintiff 

i m as wel1 and consequently this was a 
clear case of money payable by the defen- 
dant to the plaintiff for money received by 
the defendant for the plaintiff's use, as con- 
templated in Art. 62, Limitation Act. The 
plaintiff firm therefore had a cause of an- 
turn against the Bank and the suit could 
not be thrown out on the ground that no 
such cause of action existed. Counsel for 
the Bank contends that the Bank was a 
pawnee in good faith and that its case was 
consequently covered by S. 178, Contract 
Act. I however am not disposed to agree. 
Jawanda Mal could in no circumstances be 
treated as a mercantile agent and even if 
be was so, the Bank’s knowledge of the 
true state of affairs disentitled it to the 
benefit of that Section. This however does 
not set the matter at rest. It is still to be 
seen whether the plaintiff firm is entitled 
to recover the whole amount claimed by it. 
As stated above, the suit falls within the 
purview of Art. 62, Limitation Act, and the 
terminus a quo in that article is the date 
when the money is received. It is reliably 
established that the amount of Rs. 7777.15 0 
was received by the Bank on 14th Septem- 

o b ^ 19 A 31 .?^ 0 ? al . ance waa recovered on 
28th April 1936. It is admitted that of the 

amounts so received the plaintiff firm was 

entitled to Be, ^ 786-3-0 out of the first sum 

and Rs. 911-1-0 out of the second sum. 

The present suit therefore is clearly time 

barred so far as the first item is concerned 

and the firm s suit to that extent must fail. 

The suit relating to the second item is- 
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within time and the firm is entitled to a 
decree to that extent. 

It may be remarked that counsel for the 
firm contended that Art. 145, Limitation 
Act applied to the facts of the present case 
but I do not agree. Art. 145 applies to the 
case of a depositary or pawnee and in this 
case it cannot at all bo argued that the 
Bank was either a depositary or pawnee on 
» behalf of the plaintiff firm. A depositary’s 
depositary is not contemplated in the Act. 
Counsel for the appellant however relied in 
this connexion on 61 Cal 119, 3 AIR 1924 
Nag 12 4 and AIR 1921 Cal 416. 6 Apart 
from the fact that AIR 1921 Cal 416 5 was 
dissented from in 61 Cal 119, 3 none of these 
cases is in .point. The Calcutta case laid 
down that the heirs of the depositary suffer 
from the same disadvantage as the deposi- 
tary himself and the Nagpur case related 
to a sapurddar appointed by the Court. I 
accordingly allow this appeal to this extent 
that I pass a decree for Rs. 911-1-0 in 
favour of the plaintiff firm against the 
Punjab National Bank Ltd., but in view of 
the fact that the plaintiff firm was also not 
free from blame in not giving a definite 
warning to the Bank at the opportune 
moment, I make no order as to costs. 
d.s./r.K. Appeal partly allowed. 

3. Bibhu Bhusan v. Anadi Nath, (1934) 21 A I R 

Cal 87=150 I C 398 = 61 Cal 119 = 58 C L J 

502. 

4. Lakshmichand v. Duli Chand, (1924) HAIR 

Nag 12 = 75 I C 787. 

5. Promotho Nath v. Prodymno Kumar, (1921) 8 

A I R Cal 416=69 I 0 900=26 C W N 772. 
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Tek Chand and Abdul Rashid JJ. 

Chaudhri Atma Ravi and others — 

Plaintiffs — Appellants, 
v. 

Mian Umar Ali — Defendant — 

Respondent. 

First Appeal No. 25 of 1939, Decided 
on 24th January 1940, from decree of 
Senior Sub-Judge, Muzaffargarh, D/- 5th 
November 1938. 

(a) Hindu Law — Joint family — Presump- 
tion — Brothers and nephew are presumed to 
be joint in absence of proof of disruption. 

In the case of real brothers and son of deceased 
brother governed by Hindu law the presumption 
is that they are members of a joint Hindu family 
in absence of proof that there has been any disrup- 
tion of the family. [P 258 O 1] 

(b) Hindu Law — Joint family — Presump- 
tion — Entry in revenue papers showing mem- 
bers as owning land in equal shares does not 


necessarily show that they are co-owners and 
not coparceners — It is only piece of evidence 
to be considered along with other evidence. 

It canot be presumed that the entry in the reve- 
nue papers showing members of a Hindu family 
as owning land in equal shares necessarily shows 
that they held it as co-owners and not as co- par- 
ceners. Such an entry is only a piece of evidence 
which has to be considered along with other evi- 
dence in the case ; standing alone, it is not suffi- 
cient to prove separation of status : AIR 1920 PC 
46; 18 All 176 and AIR 1925 P C 132 , Rel. on; 
13 Bom 75 and AIR 1925 P C 49, Ref.; AIR 
1938 P C 65, Expl. [P 259 C 1, 2) 

(c) Hindu Law — Joint family — Business — 
“Money-lending” is trading business — Regula- 
tion of Accounts Act has no application. 

Money-lending or banking is as much a “trad- 
ing business” as any other, and a joint Hindu 
family might as well engage in it as any indivi- 
dual or individuals working in partnership. The 
definition of “trade” as contained in the Regula- 
tion of Accounts Act has no application. 

[P 260 C 1] 

(d) Civil P. C. (1908), O. 30, R. 1 _ O. 30, 

R. 1 is only enabling provision — Members can 
sue jointly in individual names. 

Order 30, R. 1 is only an enabling provision. It 
merely says that a “firm” may sue or be 6ued in 
the name of the firm. It is nowhere laid down 
that this is the only form in which a suit on 
behalf of, or against, a firm can be brought. Con- 
sequently the partnership members can sue jointly 
in their individual names. As a matter of fact 
O. 30 merely provides an alternative and a short- 
hand mode of describing the parties with a view 
to facilitating the bringing of suits on behalf of or 
against persons working under a trade name : AIR 
1930 Pat 239 and AIR 1933 Lah 356, Rel. on. 

[P 260 C 2] 

(e) Plaint — Amendment — Plaint describing 
plaintiffs as “joint Hindu family partnership 
business Atma Ram, Seva Ram, etc." — Amend- 
ment by way of transposition of description of 
individual plaintiff from beginning of heading 
to end held could be allowed as it was merely 
case of misdescription. 

The plaintiffs, members of joint Hindu family', 
described themselves in the plaint as “joint Hindu 
family partnership business Atma Ram, Seva 
Ram, etc.” and applied for amendment of heading 
as Atma Ram, Seva Ram, etc. proprietors of joint 
Hindu family partnership business” : 

Held that it was merely a case of misdescrip- 
tion which could be corrected by the transposition 
of the description of the individual plaintiffs from 
the beginning of the heading to the end. The 
amendment could be made at any stage of the suit 
as it did not alter the character of the suit nor 
introduced a new cause of action. [P 261 C 1, 2] 

(f) Plaint — Amendment — Joint Hindu family 
partnership — Pro-note executed in favour of 
one member only — Suit by all members jointly 
— Amendment striking off names of members 
except one in whose favour pro-note was Exe- 
cuted and treating suit as instituted by him 
held could be allowed. 

A pro-note was executed in favour of one of the 
members of a joint Hindu family partnership 
business. The suit however was instituted in the 
name of all the members. On the plaintiffs’ appli- 
cation for amendment of the plaint by striking off 
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the names o! the members except one in whose 
favour the pro- note was executed and treating the 
suit as having been brought by him : 

Held that the amendment sought for could be 
allowed. [P 261 0 2] 

Achhru Ram and V. K. Ranade — 

for Appellants . 

J. G. Sethi and M. L. Sethi — 

for Respondent . 
Tek Chand J. — The following pedigree- 
table will be helpful in understanding the 
facts of thie case : 

ISHAR DAS 

! 

I I I I I 

Mul Ohand Atma Seva Kira Mannu Ram 
(died child- Ram Ram Nand | 
less, 1928) Jesa Ram 

On 28th February 1935, Mohammad 
Hussain, father of the defendant executed 
a pro-note in favour of Atma Ram for Rs. 
4723-8-0 bearing interest at 1 per cent, 
per mensem. On 26th February 1938, a 
suit for the recovery of Rs. 6432 alleged to 
be due on foot of this pro- note, was institu- 
ted. In the heading of the plaint the plain- 
tiffs were described as the 
joint Hindu family partnership business Chau- 
dhri Atma Ram, Chaudhri Seva Ram, Chaudhri 
Hira Hand, sons of Ishar Das, and Jesa Ram, son 
of Mannu Ram, caste Batra, through Chaudhri 
Atma Ram and Chaudhri Hira Nand. 

In the plaint it was stated that the four 
persons mentioned above were members of 
a joint Hindu family who carried on busi- 
ness jointly and that Atma Ram and Hira 
Nand were the managers and agents of the 
said family. It was further averred that 
the pro-note in suit had been executed for 
valid consideration by the father of the 
defendant in favour of Atma Ram as the 
manager of the joint family of the plaintiffs 
and that Mohammad Hussain had died and 
'the defendant was his heir and had posses- 
sion of his property. On these allegations, 
it was prayed that a decree for Rupees 
4723-8-0 as principal and Rs. 1708-8.0 as 
interest or Rs. 6432 in all be passed in 
favour of the plaintiffs against the defen- 
dant recoverable from the estate of his 
deceased father. The plaint was signed and 
verified by Atma Ram and Hira Nand and 
was also signed by Mr. N. N. Krishan, plea- 
der, in whose favour a vakalatnama had 
been exeouted by Atma Ram, Hira Nand, 
Sewa Ram, and Jesa Ram. 

The defendant took objection to the 
frame of the suit and denied the plaintiffs’ 
claim on the merits. In support of the 
drst objection he pleaded that the suit 
could not proceed on behalf of the “joint 

1910 L/88 & 81 
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Hindu family partnership business” inas- 
much as (a) the four persons mentioned in 
the plaint did not constitute a joint Hindu 
family, (b) that they did not carry on busi- 
ness jointly, (o) that Atma Ram and Hira 
Nand were not the managers of the alleged 
joint Hindu family and (d) that even if a 
joint family business was carried on by 
the four persons mentioned above, the suit 
could not proceed on behalf of the “joint 
Hindu family partnership business.” 

On the merits the defendant denied all 
knowledge of the execution of the pro- note 
by his father in favour of the plaintiffs 
and pleaded want of consideration. After 
examining the parties, the learned Senior 
Subordinate Judge framed seven issues, of 
which he has decided the following three 
only : (1) Whether the separation of the 
plaintiffs’ joint Hindu family has taken 
place, if so, when and what is its effect on 
the plaintiffs’ claim ? (2) Whether plain- 
tiffs’ joint Hindu family is carrying on 
joint family business ; if not, what is its 
effect on the plaintiffs’ claim ? (3) If issues 
(1) and (2) are proved in favour of the 
plaintiffs, whether this suit is maintainable 
in the name of plaintiffs’ joint Hindu family 
business ? 

After a part of the evidence for the 
plaintiffs had been recorded, on 14th July 
1938 an application was made on their 
behalf under O. 6, R. 17 and O. 1, R. 1, 
Civil P. C., for amendment of the plaint. 
In this application it was reiterated that 
the four persons mentioned above were 
members of a joint Hindu family and car- 
ried on money-lending business and trade 
jointly, and it was stated that the suit had 
been filed by all four of them, who had 
signed the power of attorney in favour of 
their pleader and were all present at the 
hearing of the case, though the pro- note 
was in favour of Atma Ram alone. It was 
therefore prayed that the plaint be allowed 
to be amended in either of the following 
ways : (1) the heading of the plaint may 
run as follows : 

Chaudhri Atma Ram, Seva Ram, Hira Nand, 
sons of Ishar Das, and Jesa Ram, son of Mannu 
Ram, members of a joint Hindu family, plaintiffs ; 

or (2) if the Court thought that the 
plaintiffs were not entitled to amend the 
plaint in the form mentioned in (1) above, 
a deoree be granted in favour of Atma Ram 
plaintiff alone, in whose favour the pro- 
note in suit had been executed. 

The learned Senior Subordinate Judge 
dismissed the application by his order dated 
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8th August 1938 (printed at pp. 18 to 
20 of the paper-book). The main grounds 
given by the learned Judge in support of 
his order ■were : (1) that the plaintiffs had 
persisted in urging that the suit, as brought, 
was in proper form, and (2) that as the 
limitation for bringing the suit had long 
since passed, an amendment would deprive 
the defendant of a valuable right. 

The parties then produced evidence on 
the three preliminary issues as originally 
framed and, on 5th November 1938, the 
learned Senior Subordinate Judge gave his 
decision on these issues. He found that the 
plaintiffs were members of a joint Hindu 
family, that even if a joint Hindu family 
existed, it had not been proved that 

they were carrying on business so as to entitle 
them to bo styled as a joint Hindu family trading 
partnership 

and thirdly, even if there was a joint 
Hindu family trading partnership, the suit 
was not maintainable in the form in which 
it had been brought, but that it should 
have been instituted in the name of each 
individual member of the family trading 
partnership. On these findings, he dismis- 
sed the suit leaving the parties to bear their 
own costs. From this decree the plaintiffs 
have preferred a first appeal to this Court 
and it has been contended on their behalf 
that the decision of the learned Senior Sub- 
ordinate Judge is erroneous on all the three 
points on which it proceeds and, in any 
case, this was a fit case in which amend- 
ment of the heading of the plaint should 
have been allowed, as prayed in the plain- 
tiffs’ application of 14th July 1938. After 
hearing counsel at length and examining 
the record we have no doubt that these 
contentions are well founded and this ap- 
peal must succeed. 

It will be seen from the pedigree-table 
given above, that Atma Ram, Sewa Ram 
and Hira Nand are real brothers and Jesa 
Ram is the son of a deceased fourth bro- 
ther, Mannu Ram. They are Aroras by 
caste, admittedly governed by Hindu law. 
The presumption, therefore, is that they are 
members of a joint Hindu family. There 
is no proof that there has been any disrup- 
tion of the family. On the other hand, the 
evidence on the record proves beyond doubt 
that they are joint in residence, mess and 
business. They live in the same house and 
all their dealings are joint. A mass of docu- 
mentary evidence has been produced which 
shows that for debts advanced in the name 
of one, payments have been made to the 


others, and on bonds executed in favour of 
some of them suits have been instituted 
either by all four jointly, or in the name of 
the “joint Hindu family partnership busi- 
ness” and decrees passed in their favour. 
Land revenue has been paid by them 
jointly, and income-tax has been assessed 
on the family as a whole, some time in the 
names of all the adult coparceners and at 
others of the two eldest members, and in 
all cases it has been paid out of joint funds. 
The onus of issue (1) had been placed on 
the defendant and it was for him to prove 
that there had been a disruption of the 
family. He did not produce any evidence 
to prove this. His sole reliance is on entries 
in the revenue papers in which the four 
members of the plaintiffs’ family are shown 
as owning agricultural land “in equal 
shares.’’ 

It was contended that these entries were 
evidence of severance of the coparcenary 
status and showed conclusively that they 
were holding their property as tenants-in- 
common. This argument found favour with 
the learned Subordinate Judge who felt 
bound to give effect to it in view of cer- 
tain observations of their Lordships of the 
Privy Council in A I R 1938 P C 65. 1 The 
learned Judge appears to have entirely 
misunderstood these observations, which if 
taken with the context, do not indicate any 
departure from the law as authoritatively 
laid down in several former pronouncements 
of the same high tribunal. The leading 
decision on this point is 42 All 368 2 in 
which their Lordships observed that entries 
in revenue records 

take their place as part of the evidence in the case. 
They do no more. Their importance may vary with 
oircumstances, and it is not any part of the law of 
India that they are, by themselves, conclusive evi- 
dence of the facts which they purport to record. 

It may turn out that they are in accord with the 
general bulk of the evidence in the case ; they may 
supply gaps in it ; and they may, in short, form a 
not unimportant part of the testimony as to fact 
which is available. But to give them any higher 
weight than that might open the way for much 
injustice and afford temptation to the manipula- 
tion of records or even of the materials for the first 
entry. 

Their Lordships then referred to several 
Indian decisions bearing on the point and 
expressed their approval of the pronounce- 
ment of Edge G. J. of the Allahabad High 

1. Anurago Kuer v. Darshan Rant, (1938) 25 AIR 

P C 65=172 I C 977=32 S L R 392 (P C). 

2. Nageshar Bakhsh Singh v.Mt. Ganesha, (1920) 

7AIRP046 = 56 I0 306=47 I A 57=42 

All 368=23 O 0 1 (P C). 
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Court in 18 All 176 s (at pp. 179-80) to 
the following effect : 

A definition of shares in revenue and village 
papers affords by itself but a very slight indication 
of an aotual separation in a Hindu family, and 
certainly in no case that has come before us could 
we have regarded such a definition of shares, 
standing alone, as sufficient evidence on which to 
find, contrary to the presumption of Hindu law, 
that the family to which such definition referred 
had separated. 

The matter came up again before another 
Board of the Judicial Committee in 88 I C 
385 4 (at page 390) where their Lordships 
expressed their concurrence with the law 
as laid down in 42 All 368 2 and in doing 
so reiterated their approval of the above 
quotation from Sir John Edge’s judgment. 
They then cited another observation of the 
learned Ohief Justice that the names of 
Hindus were entered, not uncommonly, in 
revenue and village papers in defined shares, 
and after referring to the provisions of the 
N. W. P. Land Revenue Acts (correspond- 
ing to S. 44, Punjab Land Revenue Act), 
held that these provisions could not be 
read as 

making the definition of shares of co-sharers in a 
settlement khewat as conclusive of a separation in 
a joint Hindu family (page 391). 

In both these cases, their Lordships also 
referred to the remarks of Birdwood J. in 
13 Bom 75 6 that the “collector’s books were 
kept (primarily) for purposes of revenue 
and not of title’’ as indicating that the 
definement of shares in these papers is not 
intended to show that the co- sharers held 
the land as tenants-in- common and not as 
coparceners. In this connexion reference 
may also be made to 48 Mad 254 6 at p. 257 
where their Lordships after enunciating the 
well-known principle of Hindu law that a 
division by metes and bounds is not neces- 
sary to effect a change in the coparcenary 
status of a family, laid down that the mere 
fact that shares of coparceners had been 
ascertained, if it is not for the purpose of 
effecting a partition, does not convey a 
separation of status. It cannot therefore be 
presumed that the entry in the revenue 
papers showing members of a Hindu family 
as owning land “in equal shares’’ necessarily 
jshows that they held it as co-owners and 
not as coparceners. Such an entry is only a 

3. Jagendar Singh v. Sardar Singh, (1896) 18 All 

176=1896 A W N 23. 

4. Bhagwani Kunwar v. Mohan Singh, (1925) 12 

AIRFO 132=88 I 0 385 (P C). 

5. Bhogji v. Bapuji, (1889) 13 Bom 75. 

6. Palani Ammal v. Muthu Venkatachala, (1925) 

13AIRFO 49=87 I 0 333=48 Mad 254= 

52 I A 83 (P 0). 
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piece of evidence which has to be considered 
along with the other evidence in the case. 
“Standing alone,’’ it is not sufficient to prove 
“separation of status.’’ The recent decision 
of the Judicial Committee in A I R 1938 
P C 65 1 did not effect any change in the 
law, which had been laid down clearly and 
authoritatively in the cases cited above, as 
has been erroneously assumed by the learned 
Senior Subordinate Judge. On the other 
hand, the rule laid down in those cases 
was applied to the facts of that particular 
case. Their Lordships, after once again re- 
iterating 

the well-settled rule of Hindu law of the Mitak- 
shara School, that the partition of the joint estate 
consists in defining the shares of tho coparceners 
in joint property and it was not necessary that 
there should be an actual division of the property 
by metes and bounds, 

observed that 

the definition of shares may be proved, inter alia, 
by an entry in the Record of Rights showing the 
share of each member of the family. Such an 
entry will be evidence of the severance of the joint 
status. 

All that was meant by this passage was 
that the entry relied upon in that case (to 
use the words of Lord Shaw in 42 All 368 2 ) 
“took its place as evidence’’ in the case and 
was considered along with the other evi- 
dence in determining whether a particular 
family was or was not joint. It was not 
treated as conclusive on the point. Mr. Sethi 
for the respondent did not contest this posi- 
tion; indeed, he frankly admitted that the 
decision in A I R 1938 P C 65 1 was not 
intended to, nor did it in any way effeot a 
departure in the law as it has been under- 
stood previously. In the case before us, as 
has been stated above, besides the so-called 
“specification of shares’’ in the revenue re- 
cords there is nothing whatever to show 
that there had been a disruption of the 
family. On the other hand, the evidence is 
overwhelming that Atma Ram, Sewa Ram, 
Hira Nand and Jesa Ram lived in common, 
sality and held their property in coparce- 
nary and were members of a joint Hindu 
family at the time when the suit was 
brought. The finding of the learned Senior 
Subordinate Judge on this point must there- 
fore be reversed. 

The decision of the learned Judge on 
issue 2 is still more unsatisfactory, and 
here again Mr. Sethi expressed his inability 
to support it. He has found that the plain- 
tiffs carry on money-lending business on an 
extensive scale, hut nonetheless he has held 
that they cannot be said to have been carry- 
ing on a “trading business.” In the first 
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place, the evidence on the record shows 
that the plaintiffs, besides money-lending, 
deal in purchase and sale of grain. This is 
clear from the statements of three of the 
plaintiffs, Atma Ram (P. W. 10), Jesa Ram 
(P. W. 5) and Hira Nand (P. W. 9), and 
from several documents on the record. But 
even if this were not so, the plaintiffs must 
still be held to be carrying on joint family 
trading business as money-lenders. The 
learned Judge in assuming that money- 
lending is not a “trading business” appears 
to have been misled in applying the defini- 
tion of “trade,” as contained in the Regula- 
tion of Accounts Act, to matters which do 
not fall within the purview of that Act. 
Admittedly, in this case no question arises 
to which the provisions of that Act apply, 
and the restrictive definition of “trade” 
«iven therein has no possible application. 
The ruling in AIR 1938 Lah 322^ relied 
upon by the learned Judge was under the 
Regulation of Accounts Act and has no 
bearing on this case. The other case, 147 
P R 1903, also referred to by the learned 
Judge is obviously a misquotation, as no 
case bearing that number exists in the 
Punjab Record of that year. It is hardly 
necessary to say that money-lending ^ or 
banking is as much a “trading business” as 
any other, and a joint Hindu family might 
as well engage in it as any individual, or 
individuals working in partnership. In many 
families such business is ancestral and has 
been carried on from “generation to gene- 
ration.” Issue 2 must therefore be decided 
in favour of the plaintiffs. The last question 
for determination is whether the plaintiffs 
could have brought the suit in the name of 
“ the joint Hindu family partnership busi- 
ness, Atma Ram, Sewa Ram, Hira Nand 
and Jesa Ram through Atma Ram and 

Hira Nand.” 

The learned Senior Subordinate Judge, 
in holding against the plaintiffs on this 
point, has relied upon AIR 1938 Lah 563, 
decided by me, sitting in Single Bench. 
Owing to some typing mistakes and omis- 
sion of words in that judgment certain sen- 
tences convey quite a different meaning from 
what they were intended to do. Though 
these sentences, as printed, do not affect 
the ultimate decision of that case, it seems 
necessary to state at some length the legal 
position relating to the form in which suits 


7 Badri Parshad v. Banwari Lai, (1988) 25 AIR 

Lah 322=176 I C 824=40 P L R 32. 

8 Debi Sahai v. Gillu Mall, (1938) 25 A I R Lah 

563=177 I 0 918=40 P L R 456. 


by or against joint Hindu family trading 
firms might be brought. Under the law, as 
it stood before 1908, a trading firm (whe- 
ther contractual or not) could not sue, or 
be sued, in the firm’s name ; the partners 
or proprietors of the firm had to bring suits, 
or be sued, in their individual names. In 
the Code (5 of 1908) which came into force 
on 1st January 1909, O. 30 was enacted 
which, with some slight modification (not 
material for our present purposes) brought 
the law in this country in line with that in 
force in England: see O. 48-A of the Rules 
of the (English) Supreme Court. Rule 1 of 
O. 30 of the Code lays down that any two 
or more persons claiming, or being liable, 
as partners and carrying on business in 
British India may sue, and be sued, in the 
name of the firm (if any) of which such 
persons were partners at the time of the 
accruing of the cause of action. This provi- 
sion (as enacted by the Legislature) applied 
only to contractual partnerships and did 
not cover a joint Hindu family trading 
business. Soon after the Code came into 
force the Punjab Chief Court, in the exer- 
cise of its rule-making power (Part 10, 
S. 125 et seq of the Code) added an Ex- 
planation to R. 1 of O. 30 to the following 
effect: “Explanation: This Rule applies to 
a joint Hindu family trading partnership” 
( See Chief Court Notification No. 2212-G, 
dated 12th May 1909.) 

From that date therefore the provisions 
of R. 1 of O. 30 apply, in the Punjab, to 
joint Hindu family trading firms or partner- 
ships, and persons who are members of such 
a family trading business can sue, and be 
sued, in the name of the firm as provided 
in R. 1, and subject to the limitations laid 
down in other rules of O. 30. But it must 
be clearly understood that R. 1 is only an 
enabling provision. It merely says that a 
“firm” (which means a contractual partner- 
ship in provinces other than the Punjab 
and includes, in addition, a joint Hindu 
family trading firm in this province, by 
reason of the Explanation) may sue or be 
sued in the name of the firm. It is nowhere 
laid down that this is the only form in 
which a suit on behalf of, or against, a firm 
can be brought. As has been pointed out 
by the Patna High Court in 9 Pat 717 7 8 9 at 
p. 720, O. 30, R. 1, merely provides a new 
procedure. It did 

not affect the law on the subject, as it existed 
before, which was to the effect that a plaintiff 

9. Kazmi Begam v. Lachman Lai, (1930)17 AIR 
Pat 239=127 I C 575=9 Pat 717. 
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bringing a suit against a firm may implead all the 
members of the firm as defendants in that suit. 

Conversely, suoh members could sue 
jointly in their individual names. Similarly 
in 14 Lah 543 10 at p. 551 Addison and 
Agha Haidar JJ. pointed out that "O. 30, 
R. 1 was merely permissive. If it is followed,’ 
then O. 30, R. 4 applies but not otherwise.” 
Unfortunately, this aspect of the matter is 
frequently overlooked in the lower Courts 
and it is erroneously assumed that firms, as 
described in O. 30 as originally enacted (as 
well as those included within its purview 
by the Explanation) must sue, or be sued, 
only in the form prescribed therein. As a 
matter of faot, this Order merely provides 
an alternative and a shorthand mode of 
describing the parties, with a view to faci- 
litating the bringing of suits on behalf of, 
or against, persons working under a trade 
name. The evidence on the record shows 
that the joint Hindu family of the plaintiffs 
has been carrying on business under the 
name and style given in the heading of the 
plaint. It must therefore be held that the 
plaintiffs could sue in the name of the “joint 
Hindu family partnership business, Atma 
Ram, Sewa Ram, Hira Nand and Jesa Ram,” 
and the suit as brought was maintainable. 

In this view of the case it is not 
necessary to consider at length the further 
question whether amendment of the plaint 
should have been allowed in terms of the 
application made by the plaintiffs on 14th 
July 1938. It may however be stated that 
the reasons given by the learned Senior 
Subordinate Judge for rejecting the appli- 
cation are altogether wrong. As stated 
already, the names of all the four members 
of the family bad been given in the heading 
of the plaint and in the body of the plaint 
it had been clearly stated that they were 
members of a joint Hindu family. Even 
according to the view of the law as under- 
stood by the learned Judge, it was merely 
a case of misdescription, which could have 
been corrected by the transposition of the 
description of the individual plaintiffs from 
Ithe beginning of the heading to the end. It 
is conceded that the suit would have been 
in proper form, if it had been headed “Atma 
Ram, Sewa Ram, Hira Nand and Jesa Ram, 
proprietors of joint Hindu family partner- 
ship business, etc.” instead of "joint Hindu 

f parfcnership bu8in ess Atma Ram, 
.,?• Such an amendment could not have 
jaitered the character of the suit, nor in- 


troduced a new cause of action, and there- 
fore should have been allowed to be made 
at any stage of the suit. In any case, there 
was no justification for not allowing amend, 
ment in the alternative form, namely that 
the names of Sewa Ram, Hira Nand and 1 
Jesa. Ram be struck off and the suit be 
considered as having been brought by Atma 
Ram alone. The pro-note, on which the 
suit was founded, was alleged to have been 
executed by defendant’s father in favour of 
Atma Ram alone and therefore it was com- 
petent to Atma Ram to sue in his own name 
without joining the other members of thei 
family as plaintiffs or describing himself as! 
the manager or agent of the joint Hindu 
family business. 

For the foregoing reasons, this appeal 
must be accepted, the judgment and decree 
of the lower Court set aside, and the case 
remanded to it under O. 41, R. 23, Civil 
P. C., for decision of the remaining issues. 
Court-fee on this appeal shall be refunded: 
other costs shall be costs in the cause. 

Abdul Rashid J. — I agree. 

G.N./r.k. Appeal accepted. 
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Bhide J. 

Municipal Committee , Jagadhri — 

Defendant — Appellant, 
v. 


1°. Obnni Lai Tula! Ram v. Amin Chand, (1938) 
=84 P L^ll 142 1 ° 649=14 Lab 648 


Joti Pershad — Plaintiff — Respondent. 

Second Appeals Nos. 1547 and 1548 of 
1939, Decided on 15th March 1940, from 
decree of Senior Sub-Judge, Ambala, D/- 
10th July 1939. 

Punjab Municipal Act (3 of 1911), S*.3 (13) 
J a ) an< ^ (b) and 175 — Municipal Committee 
leasing portion of public street and allowing 
lessee to build chabutra thereon — Site under 

chabutra ceases to be portion of public street 

Municipal Committee cannot issue notice under 
Se 175 for demolishing chabutra. 

Where the Municipal Committee leases out a 
portion of the public street and allows the lessee 
to build a chabutra thereon the site under the 
chabutra ceases to be a portion of the public street 
and the Municipal Committee has no power to 
issue notice under 8. 175 for demolishing the 
chabutra. [p 2 62 C 1, 2} 

Achhru Ram — for Appellant. 

Shamair Chand — for Respondent. 

Judgment. — Regular Second Appeals 
Nob. 1547 and 1548 of 1939 arise out of 
two suits of a similar character and may 
be conveniently disposed of together. The 
suits were for a declaration to the effect? 
that the chabutras in front of plaintiffs* 
shops were not part of a street and for issue 
of a perpetual injunction to the defendant? 
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Municipal Committee restraining it from 
demolishing the chabutras in pursuance of 
notices issued under S. 175, Punjab Muni- 
cipal Act. The trial Court dismissed the 
suits but on appeal the learned Senior Sub- 
ordinate Judge has upheld the finding of 
the trial Court about the defendant’s owner- 
ship of the site under the chabutras but 
granted an injunction restraining the defen- 
dant from demolishing the chabutras. From 
this decision these appeals have been prefer- 
red by the defendant Municipal Committee. 
It i 3 no longer disputed before me that the 
sites on which the chabutras were built by 
the plaintiffs were public streets as defined 
in the Municipal Act. It was however con- 
tended that when the Municipal Commit- 
tee decided to allow the plaintiffs to build 
chabutras on a portion of the public street 
and gave the land on lease the land ceased 
to be a portion of the public street and 
therefore the defendant Committee was not 
entitled to issue any notice under S. 175, 
Punjab Municipal Act, for the demolishing 
of the chabutras. The learned counsel for 
the appellant conceded that if the land on 
which the chabutras were built could not 
be considered to be still a portion of the 
public street, the Municipal Committee had 
no power to issue notice under S. 175 for 
the demolishing of the chabutras. 

The sole point for decision in these ap- 
peals therefore is whether the land under- 
neath the chabutras is still a portion of the 
public street. "Public street” is defined in 
the Municipal Act as a street fulfilling cer- 
tain conditions. ‘Street’ is also separately 
defined as follows : 

‘Street’ shall mean any road, footway, square, 
Court, alley or passage, accessible whether perma- 
nently or temporarily, to the public, whether a 
thoroughfare or not ; and shall include every 
vacant space, notwithstanding that it may be 
private property and partly or wholly obstructed 
by any gate, post, chain or other barrier, if houses, 
shops or other buildings abut thereon, and if it is 
used by any persons as a means of access to or 
from any public place or thoroughfare, whether 
such persons be occupiers of such buildings or not, 
but shall not include any part of such space which 
the occupier of any such building has a right at 
all hours to prevent all other persons from using 
as aforesaid ; and shall include also the drains and 
gutters therein or on either side and the land, 
whether covered or not by any pavement, verandah, 
or other erection, up to the boundary of any abut- 
ting property not accessible to the public. 

The land underneath the chabutra does 
not admittedly fall under the first part of 
the definition aud it seems to me that it 
cannot fall under the other two portions of 
the definition as well as the plaintiffs who 


have been given the land on lease are enti- 
tled to exclude the public from use of the 
land under the chabutras at all hours and 
the land cannot now be considered to be 
accessible to the public as of right. There is 
no direct authority on the point but after 
considering the definition of ‘street,’ it seems 
to me that the land cannot now be consi- 
dered to be a portion of the street so long 
as it is held on lease by the plaintiffs. The 
plaintiffs are of course tenants of the Muni- 
cipal Committee and it is open to it to eject 
the plaintiffs as its lessees according to law. 
I dismiss the appeals but in view of all the 
circumstances, leave the parties to bear 
their costs in this Court. 

g.n./r.k. Appeals dismissed. 
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Din Mohammad J. 

Sita Ram and another — Defendants — 

Appellants. 

v. 

Munshi Ram , Plaintiff and others, 

Defendants — Respondents. 

Second Appeal No. 918 of 1939, Decided 
on 13th December 1939, from decree of 
Dist. Judge, Ambala, D /- 16th March 1939. 

(a) Limitation Act (1908), S. 22 — Mortgage 
suit — Plaintiff impleading legal representatives 
after period of limitation — Suit is barred — It is 
immaterial whether in adding party Court acts 
suo motu or on party*s application — Suit decreed 
against all defendants — Dismissal of suit on 
appeal by such legal representatives held involved 
dismissal as against non-appealing defendants 
also. 

Where a mortgagee institutes a suit against the 
father of the legal representatives of the deceased 
mortgagor and it is found that he could not be 
legal representative of the deceased, the property 
having been gifted to his sons by the mortgagor, 
the mortgagee cannot implead the legal representa- 
tives of the deceased mortgagor after the expiry of 
the period of limitation. It is immaterial whether 
in impleading the new party the Court acts suo 
motu or on the application of a party : Case law 
referred. [P 263 C 2 ; P 264 O 1] 

Dismissal of the suit on appeal by such legal re- 
presentatives involves the dismissal of the suit 
against the non-appealing defendants also especial- 
ly where the mortgaged property is not in their 
possession or ownership and the decree appealed 
from pertains to the mortgaged property alone : 69 
P R 1902 and AIR 1928 Lah 33, Rel. on. 

[P 265 C 1] 

(b) Hindu Law — Joint family — Karta can re- 
present other members in respect of transac- 
tions entered into by him as karta or in respect 
of joint family property — In suit by mortgagee 
father cannot represent sons where mortgage 
property is acquired by sons by gift from mort- 
gagor. 
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The karta of a joint Hindu family can represent 
other members of the family in respect of transac- 
tions entered into by him as karta of the family or 
in respect of the joint family property but in no 
other case. [p 264 0 1] 

Therefore in a suit by the mortgagee where the 
property involved in the suit cannot be described 
as joint family property the father as karta of the 
family cannot represent his sons in respect of pro- 
perty which they had personally acquired by gift 
from the mortgagor: AIR 1915 Bom 272, Not 
approved. [P 264 C 1] 

(c) Limitation Act (1908), S. 18— Suit by 
reversioner challenging mortgage on ground of 
want of consideration and necessity — Rever- 
sioner is not bound to disclose that mortgage 
property was gifted to him — Even attempt on 
his part to conceal factum of gift cannot bring 
case under S. 18. 

In a suit by reversioners challenging a mortgage 
on the ground of want of consideration and neces- 
sity, the reversioners are not bound to disclose 
that the mortgage property was gifted to them by 
the mortgagor and even an attempt on their part 
to conceal the factum of gift cannot bring the case 
within the purview of S. 18. [P 264 C 2; P 265 0 1] 

Asa Ram Aggarwal — for Appellants. 

Tek Chand — for Respondent 

(Plaintiff). 

Judgment. — On 27fch January 1926, 
Mb. Thakri mortgaged one- half of a house 
and a shop for Rs. 1800 to Munshi Ram. 
It may be observed that the house mort- 
gaged by her had been gifted to her by her 
son, Ralia Ram, on 8th December 1919, 
and the shop she had acquired herself later. 
•On 5bh February 1929, she gifted this pro- 
perty to Sita Ram and Matu Ram, sons of 
Asa Ram, a brother of her deceased hus- 
band. In 1937, Mb. Thakri died and, on 
27th January 1938, the suit out of which 
this appeal has arisen was instituted by 
Munshi Ram against Asa Ram and Mt. Rali, 
daughter of Mb. Thakri. It was stated in 
the plaint that these two persons were the 
only legal representatives in possession of 
the property of Mb. Thakri and were con- 
sequently being impleaded as defendants. 
Both of them however replied that the real 
legal representatives of Mt. Thakri were 
Sita Ram and Matu Ram, to whom she had 
made a gift of the property in question. On 
9th March 1938, Sita Ram and Matu Ram 
also applied for being brought on the re- 
cord. On 7th April 1938, an order, by con- 
sent of the parties, was made impleading 
Sita Ram and Matu Ram as defendants in 
the case and the plaint was amended ac- 
cordingly. Sita Ram and Matu Ram resisted 
the suit principally on the ground that it 
jvas barred by limitation, inasmuch as they 
had been impleaded after the expiry of limi- 
tation. The trial Court repelled this conten- 


tion and decreed the suit. On appeal, the 
District Judge maintained the decree of 
the trial Court on the following grounds : 
(a) That S. 22, Limitation Act, is nob appli- 
cable to those defendants who are impleaded 
on their own application ; (b) That both Sita 
Ram and Matu Ram were represented by 
their father Asa Ram and as they were 
members of a joint Hindu family, it did not 
matter whether they themselves were im- 
pleaded before or after the expiry of limi- 
tation ; and (c) That the suit being for 
enforcement of a mortgage bond, the addi- 
tion of parties after the expiry of limitation 
did not entail the dismissal of the suit under 
S. 22. 

Counsel for the appellants contends that 
all these grounds are wrong in law and 
I agree with him. In support of the pro- 
position that S. 22 does not apply to de- 
fendants who are impleaded on their own 
application, the District Judge has relied 
on a judgment of the Bombay High Court 
reported in A I R 1928 Bom 526, 1 but I may 
say with all respect that it does nob lay 
down good law. In 35 Cal 519, 3 a Full 
Bench of the Calcutta High Court held that 
a Court, acting under para. 2 of S. 32, Civil 
P. C., which now corresponds to O. 1, R. 10, 
Civil P. C., is bound by the provisions of 
S. 22, Limitation Act. The suit before the 
Calcutta High Court had also been brought 
on a mortgage bond. A portion of the mort- 
gaged property had been sold to a third 
'person and the Court directed the plaintiff 
to join the vendee as defendant. This was 
done more than 12 years after the date of 
the mortgage bond and it was contended 
that the suit qua him was barred by limi- 
tation. Five Judges of the Calcutta High 
Court maintained this plea. In 6 Rang 29 3 
their Lordships of the Privy Council held 
an appeal against the respondent, who had 
been impleaded after the expiry of limita- 
tion, to be time ba-rred. In 11 Lah 688 4 a 
Division Bench of this Court, composed of 
Sir Shadi Lai C. J. and Agha Haidar J. 
followed 35 Cal 519 2 in a suit instituted on 
a mortgage bond a nd held that S. 22, Limi- 

1. Bhaudin Baba Shaikasan v. Ebrahim Alii 
Saheb, (1928) 15 AIR Bom 526=112 I 0 786 
=80 Bom Lt R 1405. 

2. Ram Kinkar Biswas v. Akhil Chandra, (1908) 

35 Cal 519 = 5 0 L J 242 = 11 O W N 850 
(P B). 

3. Chocklingam Chefcfcy v. 8eethai Ache, (1927) 14 

A I R P 0 252=107 I C 237 = 55 I A 7 = 6 
Rang 29 (P C). 

4. Bher Singh v. Sundar Singh, (1930) 17 A I R 

Lah 747=126 I 0 78=11 Lah 688=32 PL R 
242. 
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tation Act applied to the case of all persons 
brought on the record after the expiry of 
limitation. The learned Judges further 
added that it was immaterial whether the 
Court acted suo motu or on the application 
of a party. 

In the light of the authorities cited above, 
it is obvious that the provisions of S. 22, 
Limitation Act did apply to the case of the 
present appellants. It is also wrong to say 
that Asa Ram represented his sons, Sita 
Ram and Matu Ram, in the present suit. 
The property involved in the suit could, 
under no circumstances, be described as 
joint family property and Asa Ram as the 
karta of that family could not represent his 
sons in respect of property which they had 
personally acquired by gift from Mt. Thakri. 
The karta of a joint Hindu family can re- 
present other members of the family only 
in respect of a transaction entered into by 
him as karta of the family or in respect of 
the joint family property but in no other 
case. It is true that a Division Bench of the 
Bombay High Court in a case reported in 
39 Bom 729 5 6 held that, in a suit to enforce 
a mortgage lien binding on the whole pro- 
perty in the hands of any heir of the mort- 
gagor, the addition of parties after the 
expiry of time did not involve the dismissal 
of the suit under S. 22, Limitation Act. 
But, here too, I may say with all respect 
that, apart from the fact that neither Asa 
Ram nor Mt. Rali, who had originally been, 
impleaded as defendants, were the heirs of 
Mt. Thakri, the original mortgagor, this 
decision is wrong. Its correctness in respect 
of the proposition laid down there that the 
mortgage decree would be binding on the 
Mahomedan co-heirs, who were not parties, 
was even doubted by another Division 
Bench of the same Court in a case reported 
in 43 Bom 575 6 at p. 581. Both the Cal- 
cutta and the Lahore cases referred to above 
were mortgage suits and we in the Punjab 
are bound to follow the authority of our 
own Court in preference to the authority of 
any other High Court. 

It is well settled in this Province that 
S. 22, Limitation Aot applies to all money 
suits, especially where a party is substituted 
for another : see among others AIR 1932 

5. Virchand Vajekaran v. Kondu Kasam, (1915) 

2 A I R Bom 272=31 I C 180 = 39 Bom 729 

= 17 Bom L R 685. 

6. Sabduralli v. Sadashiv Supde, (1919) 6 AIR 

Bom 135=51 I 0 223=43 Bom 575=21 Bom 

L R 369, 
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Lah 314, 7 AIR 1934 Lah 657 8 and A I R 
1937 Lah 369, 9 and inasmuch as the appel- 
lants in this case were impleaded after the 
expiry of limitation, a suit against them 
could not proceed, especially as they were 
the only legal representatives of the deceased 
in whose possession the property of the 
deceased was and they were the only proper 
parties to be brought on the record as 
defendants — see in this connexion 58 All 
594. 10 Counsel for the respondents has in 
addition urged that neither the surrender 
in favour of the widow nor her surrender 
in favour of the appellants was absolute 
and that therefore their father Asa Ram 
and Mt. Thakri’s daughter, Mt. Rali, were 
among the proper persons to be brought on 
the record. This contention however is not 
sound. The deed of gift, Ex. D-2, clearly 
and unequivocally indicates that Mt. Thakri 
had acquired an absolute ownership in res- 
pect of the house relinquished in her favour 
by her son Ralia Ram, and the shop, as 
stated above, had been acquired by Mt. 
Thakri herself. It further shows that an 
absolute ownership was conferred upon the 
appellants too. In the face of these facts* 
it cannot be reasonably urged that Mt. 
Thakri's estate was a limited one or thab 
the right conferred on the appellants suf- 
fered from any defect. 

Counsel for the respondents has further 
urged that, in the previous suit instituted 
by Sita Ram and Matu Ram, they had nob 
disclosed the factum of gift and had chal- 
lenged the deed of mortgage on the ground 
of want of consideration and necessity only 
as reversionary heirs of Ralia Ram and 
that consequently the plaintiff having been 
deceived by them was entitled to extension 
of time. In the first place, it was not neces- 
sary for the appellants to refer to their gift 
in their previous suit and, secondly, even 
if by any stretch of language it can be 
presumed that there was some attempt on 
the part of the appellants to conceal the 
factum of gift, S. 18, Limitation Act does 
not apply and it is only under that Section 
that the benefit of fraud can be claimed for 
a belated suit. This contention also there- 

7. Northern Bank of India Ltd. v. Ramesh Chan- 

dar (1932) 19 A I R Lah 314=137 I 0 89=33 
P L R 253. 

8. All Muhammad v. All Mohammad, (1934) 21 

AIR Lah 657=155 I O 285=35 P L R 59&. 

9. Mohindar Singh v. Kirpal Singh, (1937) 24 

AIR Lah 369=173 I G 357=39 P L R 585. 

10. Manni Gir v. Amar Jati Chela, (1936) 23 AIR 
All 94=160 I 0 1030=58 All 594=1936 ALJ- 
431. 
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fore cannot prevail. On the ground stated 
above, the suit of the respondent Munshi 
Bam as against the appellants must fail. 

The only question that remains to be 
considered is, what is the effect of the 
dismissal of the suit on the decree made 
against Asa Bam and Mt. Bali, inasmuch 
as they have not appealed and the original 
decree was made against all the defendants. 
Under O. 41, B. 33, Civil P. C., the Appel- 
late Court has ample power to pass any 
decree and to make any order as the case 
may require, and it is obvious that it is 
useless to maintain a decree against Asa 
Bam and Mt. Bali, seeing that the mort- 
gaged property is not in their possession or 
in their ownership and that the decree 
obtained by the plaintiff Munshi Bam per- 
tains to the mortgaged property alone. The 
dismissal of the suit against the present 
appellants involves therefore the dismissal 
of the suit against those defendants too. This 
conclusion is supported by 69 P B 1902 11 
and A I B 1928 Lah 33. 12 I accordingly 
allow this appeal, set aside the decrees of 
the Courts below and dismiss the plaintiff’s 
suit in toto. In view of the fact however 
that the plaintiff is deprived of a consider- 
able amount of money on a mere techni- 
cality of law, I do not propose to saddle 
him with the costs of the successful defen- 
dants and I accordingly order that the 
parties will bear their own costs through- 
out. 

g.n./r.k. Appeal allowed. 

11. Ram Ohand v. Subhan Bakhsh, (1902) 69 P R 

1902. 

12. Devi Dayal v. Narain Singh, (1928) 15 A I R 

Lah 33=100 I 0 859. 
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Din Mohammad J. 

Hukam Chand-Bansi Dhar — 

Plaintiffs — Petitioners, 

v. 

Toyo Menka Kaisha Ltd., Karachi and 
another — Defendants — Bespondents. 

Civil Bevn. No. 848 of 1939, Decided on 
4th January 1940, for revision of order of 
Sub-Judge, 1st Class, Amritsar, D/- 26th 
November 1938. 

(a) Arbitration Act (1899), S. 19 — Suit on 
award declaring it to be null and avoid — Suit 
can be stayed under S. 19 — Arbitration pro- 
ceedings can continue. 

Any proceedings taken after the institntion of a 
suit on a reference made prior to the institution 
of the Bait are no doubt null and void ; but a suit 
oan still be stayed and the parties cannot be com- 
Pollod to waive their right to move the private 
tribunal upon which they had agreed at the time 
the eontraot was entered into between them. The 


arbitration proceedings can legally continue on tho 
stay of the suit in spite of the decision that the 
award already made is a nullity : A I R 1937 Lah 
851, Bel. on. [P 205 C 2] 

(b) Arbitration Act (1899), S. 19— Order 
staying suit under S. 19 can be set aside by 
Court on ground of fraud or misrepresentation 
—High Court can interfere under S. 151, Civil 
P. C. 

An order staying the suit, if made on a fraudu- 
lent misrepresentation can be reversed by the 
Court making the order, if it is satisfied of the 
fraud and misrepresentation of the other side and 
the suit can in the circumstances be revived. 
Similarly, the Court is empowered under S. 151, 
Civil P. C., to make any order as may be necessary 
for ends of justice or to prevent abuse of the pro- 
cess of the Court. Nothing in tho Arbitration Act 
bars this action. [p 266 C l'J 

Mehta Puran Chand — for Petitioners. 

Kahn Chand — for Respondents. 

Order. — An order for the stay of a suit 
having been made under S. 19, Arbitration 
Aot, the plaintiff has moved this Court on 
revision. Counsel for the petitioner con- 
tends that inasmuch as the award had been 
declared to be null and void by the Court 
below, the suit should not have been stayed 
because no arbitration proceedings could in 
the oircumstances continue. This proposi- 
tion however is not sound in law. Refer- 
ence in this connexion may be made to 20 
Lah 351, 1 where Tek Chand Ag. C. J., has 
clarified the whole position in respect of 
that matter. Any proceedings taken after 
the institution of a suit on a reference made 
prior to the institution of the suit are no, 
doubt null and void ; but a suit can still be 
stayed and the parties cannot be compelled 
to waive their right to move the private 
tribunal upon which they had agreed at the 
time the contract was entered into between 
them. I am therefore definitely of the opi- 
nion that the arbitration proceedings can 
legally continue on the stay of the suit in 
spite of the decision that the award already 
made is a nullity. 

Counsel for the petitioner has next urged 
that the order of stay should not have been 
made as the respondent was not “ ready 
and willing to do all things necessary to 
the proper conduct of the arbitration” as 
required by S. 19, Arbitration Act. In sup- 
port of this contention, he refers to the 
subsequent conduct of the respondent in 
not taking any step whatever in the matter 
of arbitration during the full one year that 
has elapsed since the ordeif of stay was 
made. Counsel for the respondent ho wever 
1. Firm Jowahir Singh 8undar Singh v. Fleming 

Shaw & Co. Ltd., Amritsar and Karachi, 

(1937) 24 AIR Lah 851=176 I 0 352=1 L R 

(1939) 20 Lah 351=41 PLB 746. 
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urges tbafc the reason why no proceedings 
could be taken in the matter was that not 
only was this petition submitted by the 
petitioner, which re-opened the whole 
matter, but he had also instituted a regular 
suit against him, in which a summons was 
issued to him on 19th January 1939. The 
inactivity of the respondent so far may 
therefore be excused in these circumstances. 
But it cannot be said that he can indefi- 
nitely avoid the arbitration proceedings and 
thus abuse the order of the Court staying 
the suit. Counsel for the respondent says 
that the order of stay made under S. 19 
i3 a permanent order, which cannot be 
reviewed even by the Court making the 
order and that that being so, it is not open 
either to the Court below to revive the 
suit even if the arbitration proceedings are 
not carried on, or to this Court to impose 
any condition on that order. I however do 
not agree. To concede the proposition ad- 
vanced by the respondent's counsel would 
evidently lead to a grave miscarriage of 
justice and countenance fraud. 

A party to an arbitration proceeding may 
succeed in securing an order under S. 19 
on the ground of his readiness and willing- 
ness to do all things necessary to the proper 
conduct of the arbitration and then after 
having obtained that order, may revolt and 
thus deprive the opposite side of a legal 
remedy for all time. This result could 
never be contemplated by law. An order 
staying the suit, if made on a fraudulent 
misrepresentation, can certainly be reversed 
by the Court making the order, if it is 
satisfied of the fraud and misrepresentation 
of the other side, and the suit can in the 
circumstances be revived. Similarly, this 
Court is empowered under S. 151, Civil 
P. C., to make any order as may be neces- 
sary for the ends of justice or to prevent 
'abuse of the process of the Court. Nothing 
in the Arbitration Act bars this action. I 
accordingly direct that with a view to 
implement the assurance impliedly given 
before the order of stay was made, the 
respondent should see that the arbitration 
proceedings are carried out and finished 
within a reasonable time and in case of his 
default, it will be open to the petitioner to 
move the Court below to review its order, 
of stay and revive the suit. With these 
remarks I didlniss the petition. In the cir- 
cumstances of the case however there will 
be no order as to costs. 

G.N./R.K. Order accordingly. 
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Young C. J. and Tek Chand J. 
Gurdit Singh and others — Defendants 

— Appellants, 
v. 

Committee of Management Gurdwara 
Nawin Padshahi , Bichhuana through 
Sardar A jit Singh — Plaintiff — 

Respondent. 

First Appeal No. 48 of 1939, Decided 
on 19th January 1940, from decree of Sikh 
Gurdwaras Tribunal, Lahore, D /- 11th 
November 1938. 

(a) Interpretation of Statutes — Directory or 
imperative — - Distinction — Statute creating 
public duties is directory while statute creating 
private rights is imperative — Use of word 

shall” does not necessarily imply that parti- 
cular provision is imperative. 

The question whether mandatory enactments 
ought to be construed to be directory only or obli- 
gatory, depends upon the general scope and object 
of the statute to be construed and these are the 
guides upon which a Court can decide whether 
the provisions are directory or imperative. It is 
thus that the intention of the Legislature can be 
determined. The use of the word “shall” does not 
necessarily imply that a particular provision is 
imperative. The distinction between statutes creat- 
ing public duties and those conferring private 
rights is that in general the provisions of the for- 
mer are directory and of the latter imperative and 
that in the absence of an express provision the 
intention of the Legislature is to be ascertained by 
weighing the consequences of holding a statute to 
be directory or imperative. [P 267 0 2] 

(b) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 99 — S. 99 is directory and not mandatory 
— Notice under S. 99 not issued to members— 
All members present at meeting — President 
authorized to file suit — S. 99 held sufficiently 
complied with. 

Section 99 is directory and not imperative, its 
purpose being to ensure that all members of’tho 
committee had notice of any meeting. Therefore 
the fact that all the members of the committee 
were present when the resolution authorizing the 
president to conduct a suit was passed makes the 
resolution in accordance with law and renders the 
Issue of notice under S. 99 unnecessary. 

[P 268 C 1] 

(c) Punjab Sikh Gurdwaras Act (8 of 1925). 
Ss. 12, 7, 10 and 14 (1)— Tribunal under S. 12 
is set up to decide claims made in accordance 
with provisions of Act and not merely matters 

arising in petitions under S. 14 (1) Tribunal 

has jurisdiction to decide claim under S. 7 as it 
is made under the Act and also because that 
claim would be before tribunal in petition hied 
under S. 10. 

The Sikh Gurdwaras Tribunal set up by S. 12 
has authority to decide a petition under S. 7 when 
a counter-petition under S. 8 or S. 10 has been 
filed and forwarded to the tribunal. Under S. 12 the 
tribunal is expressly constituted for the purpose of 
deciding claims made in accordance with the pro- 
visions of the Act. It is not constituted merely to 
decide matters arising in petitions received by ifc 
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from the Provincial Government under Sa. 5, 6, 
8, 10 or 11, in accordance with 8. 14 (1). These 
latter petitions are received by the Government 
and forwarded by them for decision, but the peti- 
tion under 8. 7 is a claim and is also before the 
tribunal, when under S. 10 (1) a counter- petition 
is forwarded to it ifor disposal, because under 
S. 10 (1) the petition forwarded under this latter 
Section is based upon a right, title or interest in 
any property included in the list attached to the 
petition forwarded to Government under 8. 7. The 
tribunal is set up for the purpose of deciding all 
claims made and a claim under 8. 7 in connexion 
with the property said to belong to the Gurdwara 
is a claim in accordance with the provisions of 
the Sikh Gurdwaras Act : A I R 1935 Lah 279, 
JExpl., and Dissent. [P 269 C 1, 2] 

Bhagat Singh — for Appellants. 

Narindar Singh and Harnam Singh Wasu 

— for Respondent. 

Young C. J. — This is a first appeal 
from a decision of the Sikh Gurdwaras 
Tribunal in a suit under S. 25-A, Sikh 
Gurdwaras Act, by the Gurdwara of Bi- 
chhuana for possession of the Gurdvfrara 
buildings and certain land belonging to the 
Gurdwara. The suit was brought by the 
Committee of Management of the Gurdwara 
of Biohhuana through its President Sardar 
Ajit Singh. The tribunal framed three 
issues : 

1. Whether Ajit Singh has been fully authorized 
to institute the case against the defendants ? 

2. Whether the plaintiff is entitled to possession 
under 8. 25-A ? 

3. To what compensation, if any, are the defen- 
dants entitled ? 

The tribunal deoided that Ajit Singh was 
authorised to institute the suit ; that the 
plaintiff was entitled to a decree for pos- 
session of the property in dispute and that 
there was no evidence of any improvements 
which would entitle the defendants to com- 
pensation. Against this decision the defen- 
dants appeal. A petition was originally filed 
under S. 7, Sikh Gurdwaras Act, claiming 
that the institution known as the Gurdwara 
Nawin Padshabi in Bichhuana was a Sikh 
Gurdwara. Under S. 7 (2) of the Act, a list 
of property was attached to the petition 
whioh the petitioners claimed to belong 
to the Gurdwara. Two petitions were re- 
ceived by Government disputing the plain- 
tiff's claim, one under S. 8 of the Aot and 
another under S. 10. The first petition was 
deoided in July 1932 and in that petition 
it was deoided that the institution was a 
Sikh Gurdwara. The petition under S. 10 
was deoided by the tribunal on 10th Novem- 
ber 1933. In that petition it wa9 decided 
on an issue properly framed that the pro- 


perty in dispute belonged to the Sikh 
Gurdwara. The present proceedings under 
S. 25-A were then instituted. 

In this appeal Sardar Bhagat Singh, on 
behalf of the appellants has pressed two 
points : c firstly that the President of the 
Gurdwara, i. e., Sardar Ajit Singh, had not 
been authorized to institute the suit, and 
secondly that the suit was not governed by 
S. 25-A, in that the tribunal mentioned 
above, which decided that the property be- 
longed to the Gurdwara, had no jurisdiction 
under the Act to try or decide any such 
issue. The question of improvements, and 
therefore compensation to the defendants, 
was not pressed. The objection that Sardar 
Ajit Singh was not authorized to bring the 
suit was based upon S. 99, Sikh Gurdwaras 
Act. That Section enacts that a meeting of 
the Committee shall be called by the Pre- 
sident by seven days’ notice in writing. It 
was agreed (i) that a meeting of the Com- 
mittee was necessary in order to authorize 
any person to bring the suit, (ii) that no 
such seven days’ notice was in fact given, 
and (iii) that in fact all the members of the 
Committee were present at the meeting. It 
was argued by Sardar Bhagat Singh that 
the meeting not having been properly con- 
vened under the provisions of the Act, the 
resolution passed by that Committee, autho- 
rising Sardar Ajit Singh to bring the 9uib 
was therefore null and void. 

The question whether mandatory enact- 
ments ought to be construed to be directory 
only or obligatory, depends upon the general 
scope and object of the statute to be con- 
strued and these are the guides upon which 
a Court can decide whether the provisions 
are directory or imperative. It is thus that 
the intention of the Legislature can be de- 
termined. The use of the word “shall" does 
not necessarily imply that a particular pro- 
vision is imperative. In (1877) 2 C P D 562 
at p. 566, also reported in 46 L J C P 541 1 
at p. 543, Lord Campbell, Lord Chancellor, 
remarked that the distinction between sta- 
tutes creating public duties and those con- 
ferring private rights is that in general the 
provisions of the former are directory and 
of the latter imperative and that in the ab- 
sence of an express provision the intention 
of the Legislature is to be ascertained by 
weighing the consequences of holding a sta- 
tute to be directory or imperative. In this 
case the Committee met together. They 
were c oncerned with public duties and not 

1. Caldow v. Pixell, (1877) 2 O P D 662=46 L J 
0 P 541=36 L T 469=26 W R 773. 
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with private rights. It would appear to 
have been meticulous, almost amounting to 
absurdity, for the Committee having all 
met to issue orders for seven days’ notice 
to be given in writing to each of those 
members then present, to abandon the 
meeting and hold it again after the expira- 
tion of seven days after each of them had 
received the notice in writing. We are 
satisfied on a consideration of the Sikh 
Gurdwaras Act as a whole, that the purpose 
of S. 99 is to ensure that all members of 
the Committee had notice of any meeting, 
jand under the circumstances of this case as 
igiven above that it was unnecessary to have 
'issued notice under S. 99 and that S. 99 is 
directory and not imperative. The fact that 
all the members of the Committee were 
present when the resolution appointing 
Sardar Ajit Singh to conduct the suit was 
passed, makes the resolution in accordance 
with law. With regard to the second point 
raised by counsel, it is necessary to look at 
the provisions of the Sikh Gurdwaras Act. 
Under Section 7 

any fifty or more Sikh worshippers of a Gurdwara 

may forward to the Provincial Government 

a petition praying to have the Gurdwara 

declared to be a Sikh Gurdwara. 

Under S. 7 (2) the petition shall be ac- 
companied by a list of all rights, titles or 
interests in immovable properties situated 
in the Punjab, which the petitioners claim 
to belong, within their knowledge, to the 
Gurdwara. Under S. 7 (3), the Provincial 
Government is empowered thereafter to 
publish the petition and the accompanying 
list by notification in every district in 
which any of the immovable properties 
mentioned in the list is situated. Under 
S. 7 (4) the Provincial Government must 
also send by registered post a notice of the 
claim to any right, title or interest included 
in the list to each of the persons named 
therein as being in possession of such right, 
title or interest. Under S. 8, certain per- 
sons, mentioned therein, may forward a 
petition claiming that the Gurdwara is not 
a Sikh Gurdwara. Under S. 10 any person 
may forward a petition claiming a right, 
title or interest in any property included in 
the list published under S. 7. If no claim 
is forwarded, the Government may publish 
a notification under S. 10 (3) specifying the 
rights, titles, or interests in any properties 
in respect of which no such claim has been 
made. Under S. 12 of the Act the Provin- 
cial Government has power to direct the 
constitution of a tribunal for the purpose of 


deciding claims made in accordance with 
the provisions of this Act. Under S. 14, the 
Provincial Government shall forward to 
the tribunal all petitions received by it 
under the provisions of Ss. 5, 6, 8, 10 or 11 
and the tribunal shall dispose of such 
petitions by order in accordance with the 
provisions of this Act. Under S. 16 (1) it is 
provided that if in any proceeding before a 
tribunal it is disputed that a Gurdwara 
should or should not be declared to be a 
Sikh Gurdwara, the tribunal shall, before 
enquiring into any other matter relating to 
the said Gurdwara, decide whether it should 
or should not be declared a Sikh Gurdwara. 
Under S. 25-A it is provided that 

when it has been decided under the provisions of 
this Act that a right, title or interest in immov- 
able property belongs to a notified Sikh Gurdwara, 
or any person, the Committee of the Gurdwara 
concerned, or the person in whose favour the 
declaration has been made, may, within a period 
of one year from the date of the decision or the 
date of the constitution of the Committee, which- 
ever is later, institute a suit before the tribunal 
claiming to be awarded possession of the right, 
title or interest in the immovable property in 
question as against the parties to the previous 
petition, and the tribunal shall . . . pass a decree 
for possession accordingly. 

This latter provision was inserted in the 
Act at a later stage in order to give a suc- 
cessful claimant before the tribunal a short 
and easy method of getting possession of the 
property declared to be his. It has been 
argued by Sardar Bhagat Singh that the 
question of the right, title or interest of the 
Gurdwara to the property in dispute cannot, 
by the Sikh Gurdwaras Act, be placed before 
the tribunal and that therefore the tribunal 
has no jurisdiction to decide whether the 
property belongs to the Sikh Gurdwara or 
not. This argument is based upon S. 14 (1) 
set forth above. It is argued that the Pro- 
vincial Government has only to forward to 
the tribunal the petitions received by it 
under the provisions of Ss. 5, 6, 8, 10 or 11 : 
that the petition under S. 7 is omitted, and 
that therefore the questions arising in peti- 
tions under S. 7 are at no time before the 
tribunal and therefore the matters raised in 
S. 7 cannot be decided by the tribunal. 

If thi3 were the provision, it would 
appear to us that the whole purpose of the 
Act, which was to provide a convenient and 
easy method of deciding disputes relating to 
Gurdwaras, would be defeated, and S. 25-A 
would be without meaning as regards the 
Committee of Management of a Gurdwara. 
We think however that on a proper consi- 
deration of all the sections alluded to above 
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it ia dear that the Sikh Gurdwaraa Tribunal 
set up hy S. 12 has authority to decide a 
petition under S. 7, when a counter-petition 
under Ss. 8 or 10 has been filed and for- 
warded to the tribunal. It is to be noted 
that under S. 12 the tribunal is expressly 
constituted for the purpose of deciding claims 
made in accordance with the provisions of 
this Aot. It is not constituted merely to 
decide matters arising in petitions received 
by it from the Provincial Government under 
Ss. 5, 6, 8, 10 or 11, in accordance with 
S. 14 (1). These latter petitions are received 
by the Government and forwarded by them 
for decision, but the petition under S. 7 is a 
claim and is also before the tribunal, when 
under S. 10 (1) a counter. petition is for- 
warded to it for disposal ; because under 
S. 10 (1) the petition forwarded under this 
latter Section is based upon a right, title 
or interest in any property inoluded in the 
list attached to the petition forwarded to 
Government under S. 7. 

The provisions of S. 12 are also perfectly 
dear. The tribunal is set up for the purpose 
of deoiding. all claims made, and a claim 
under S. 7 in connexion with the property 
said to belong to the Gurdwara is a claim 
in accordance with the provisions of the 
Sikh Gurdwaras Aot. Further, S. 25-A in 
plain words recognises the right of the 
tribunal to pass a deoree for possession in 
favour of any person in whose favour a 
declaration has been made. Taking there- 
fore the provisions of the Sikh Gurdwaras 
Act as a whole, we have no hesitation in 
deciding that there i3 no foundation for the 
argument that the Tribunal had no juris- 
diction to decide that the property included 
in the list attached to the petition under 
S. 7 in this case belonged to the Gurdwara 
Biohhuana. 

The appellants here relied upon a deci- 
sion of Monroe and Currie JJ. in 16 Lah 
968. a In that case there was no issue 
framed as to the olaim of the Gurdwara 
that the property belonged to it. A petition 
had been filed under S. 10, but that had 
been withdrawn. It was dear therefore 
that it would have been impossible for the 
tribunal in that oase to have decided that 
the property belonged to the Gurdwara. 
The learned Judges however in their judg- 
ment deoided although it was wholly un- 
necessary to the decision of that oase that 
there was no jurisdiction in the tribunal to 

2. Shiromani Gurdwara Farbaudhak Committee 
v. Jagat Bam, (1985) 22 A I R Lah 279=166 
1 O 1042=16 Lah 968=38 P L R 44. 
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hear and decide such a claim. The remarks 
of the learned Judges were therefore obiter 
and are not binding upon us. In any event, 
we would respectfully disagree with the 
decision of that Bench on this point. That 
decision was based on the omission in S. 14 
of the Act, of any allusion to S. 7. As we 
have pointed out above however in our 
opinion, the claim under S. 7 (2) would be 
before the tribunal in any petition filed 
under S. 10, and if an issue was framed 
upon the point and the Court decided that 
issue, their decision would be, in our opi- 
nion, within their jurisdiction. The juris- 
diction of the tribunal is not confined to a 
deoision of the petitions received by it under 
S. 14. That Section is not exhaustive. Its 
jurisdiction is, under S. 12, to decide all 
claims made in accordance with the provi- 
sions of the Sikh Gurdwaras Act. For these 
reasons therefore we must dismiss this 
appeal with costs. 

G.N./R.K. Appeal dismissed. 
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Din Mohammad J. 

Mt. Ghulam Fatima — Plaintiff 

— Appellant, 
v. 

Mt. Gopal Devi and another — 

Defendants — Respondents. 

Second Appeal No. 770 of 1939, Decided 
on 30th November 1939. 

sf* (a) Transfer of Property Act (1882), S. 92 
— Every subsequent mortgagee paying off pre- 
vious mortgagee succeeds to right of priority 
held by previous mortgagee. 

The privilege conferred by S. 92 is not confined 
to the first person only who redeems the prior 
mortgagee and can be inherited by his 6Uccessors- 
in-interest. Every subsequent mortgagee who pays 
off the previous mortgagee succeeds to tho entire 
rights possessed by his predecessors-in-interest and 
if those rights include a right of priority, he will 
be clothed with that right too. [P 271 C 1] 

(b) Transfer of Property Act (1882), S. 78^ — 
Neglect is to be determined in every case on its 
own facts — Prior mortgagee held guilty of gross 
neglect and therefore postponed to subsequent 
mortgagee. 

Neglect is apparently something different from 
fraud; it may include honest inadvertence. Neglect 
is to be determined in every case on its own facts 
and no precedent can serve as a safe guide in this 
matter. [P 271 0 2] 

A mortgagor after mortgaging his house to M 
subsequently mortgaged the same house to succes- 
sive mortgagees. In all the mortgages effected sub- 
sequent to the mortgage of M , it had been expressly 
mentioned by the mortgagor that his house was 
free from incumbrance. Farther to every mortgagee 
subsequent to M the title deeds were given along 
with possession. M however had allowed the mort- 
gagor to retain the title deeds in his possession as 
well as the house : 


Ghulam Fatima v. Gopal Devi 


A. I. B, 
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Held that the neglect which induced the subse- 
quent mortgagees to deal with the mortgagor was 
evidently gross and consequently on the principles 
enunciated in S. 78, the subsequent mortgagee 
was legally entitled to ignore M's mortgage. 

[P 272 0 1] 

(c) Transfer of Property Act (1882), S. 41 — 
Principle applies to mortgages. 

The principle of S. 41 applies to mortgages : 
AIR 1935 Lah 410 and AIR 1936 Lah 405 , 
Rel. on. [P 272 C 1) 

(d) Maxim — Of two equally innocent or 
equally guilty persons law favours one who is 
in actual possession. 

Of the two innocent persons or equally guilty 
persons if the law has to make its choice as whom 
to penalise, the law will choose the person whose 
indiscretion has enabled the fraud and favours 
him who is in possession: (1895) 1 QB 521; 
AIR 1919 Mad 247 and AIR 1926 All 591 , 
Rel. on. [P 272 C 1, 2] 

(e) Transfer of Property Act (1882), S. 3 as 
amended in 1929 — Transfer of Property Act 
does not not apply to Punjab — S. 3 as amended 
in 1929 therefore does not affect that Province. 

The Transfer of Property Act is not in force in 
the Punjab and hence S. 3 of that Act as amended 
in 1929 does not affect that Province. Conse- 
quently the state of law as existed prior to 1929 
according to which registration did not amount to 
notice continues to hold good in that Province : 
AIR 1935 Lah 410 and AIR 1921 P C 112, 
Rel. on. [P 272 C 1, 2] 

Barkat Ali — for Appellant. 

Achhru Ram — for Respondent 1. 

Judgment. — The facts bearing on the 
questions of law involved in this case are 
these. Haji Mohammad Abdullah purchased 
a house No. 3491 situate in Sheranwala 
Gate from Allah Bakhsh on 24th June 1909 
(Ex. P/1). On 21st May 1920, Haji Moham- 
mad Abdullah deposited the title deeds of 
this house with the Punjab National Bank 
in an over.draft account. On 1st April 
1926, he mortgaged this house to Mb. Gopal 
Devi by way of collateral security for the 
loans advanced by her to Mt. Khurshaid 
Begum, a daughter of Haji Mohammad 
Abdullah (Ex. D/1). On 13th December 
1928, Haji Mohammad Abdullah mortgaged 
the same house to Mr. Cooper with posses- 
sion for Rs. 6000 and authorized the mort- 
gagee to redeem the previous mortgage of 
the Punjab National Bank (Exhibit P/2). 
Mr. Cooper consequently paid Rs. 3000 odd 
to the Bank and secured the title deeds 
which had been deposited with it. In that 
deed it was expressly mentioned that the 
only encumbrance on the house was that of 
the Punjab National Bank. On 21st March 
1931, Haji Mohammad Abdullah mortgaged 
this house to Mb. Sardar Begum with pos- 
session for Rs. 1500 (Ex. P/3) and on the 
same day Mt. Sardar Begum paid off Mr. 
Cooper and obtained the title deeds of the 


house from him. On 25th May 1932, this 
house was once more mortgaged to Mt. 
Ghulam Fatima, the present appellant, for 
Rs. 2000, of which Rs. 50 had already been 
paid, Rs. 1500 were to be paid to the pre- 
vious mortgagee and Rs. 450 were paid in 
cash before the Sub-Registrar (Ex. P/7). 
Mt. Sardar Begum was paid off on 30th 
May 1932 (Ex. P/2-A). On 3rd January 
1934, Mt. Ghulam Fatima obtained a mort- 
gage decree against Haji Mohammad Abdul- 
lah and on 16th May 1935, the house was 
sold in execution of the decree and pur- 
chased by Mb. Ghulam Fatima herself. In 
the meantime, on 23rd March 1933, Mb. 
Gopal Devi had obtained a final decree on 
the foot of her own mortgage and after the 
sale had been effected in favour of Mt. Ghu- 
lam Fatima, started execution proceedings 
therein asking for the attachment of the 
same house. On 21st October 1937, Mt. 
Ghulam Fatima instituted the present suit 
for a declaration that the house in suit was 
not liable to attachment and sale in the 
execution of Mt. Gopal Devi’s decree. Mt. 
Gopal Devi resisted this suit on various 
grounds and it was ultimately decreed 
against her on 25th July 1938. On 3rd 
April 1939, the Additional Distriot Judge 
accepted Mb. Gopal Devi’s appeal from that 
order. Hence this appeal. 

Counsel for the appellant has urged 

(a) that Mb. Ghulam Fatima was subro- 
gated to the rights of the Punjab National 
Bank and inasmuch as the mortgage in 
favour of the Bank was prior to the mort- 
gage in favour of Mb. Gopal Devi, Mt. Ghu- 
lam Fatima’s mortgage was not affected in 
the least by Mb. Gopal Devi’s mortgage, 

(b) that Mt. Gopal Devi was guilty of gross 
neglect and on that basis she, in spite of 
being a prior mortgagee, was liable to be 
postponed to the subsequent mortgagee, 

(c) that on the basis of the principle enun- 
ciated in S. 41, T. P. Act, Mt. Ghulam 
Fatima who had acted in good faith oould 
not be touched, and (d) that the maxim of 
law, that in adjudicating upon the relative 
claims of . two innocent persons or two 
equally guilty persons, the law favours the 
person in possession and penalizes the per- 
son whose indiscretion enables the fraud, 
applies to this case. These points will be 
discussed in the order in which they are 
stated above. 

The principle of subrogation is explained 
in S. 92, T. P. Act, which provides that the 
persons referred to in S. 91, who include 
subsequent mortgagees, have on redeeming 
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the property subject to the mortgage the 
same rights as the mortgagee whose mort- 
gage they redeem. In the present case it is 
contended on behalf of the appellant that 
Mr. Cooper stepped into the shoes of the 
Punjab National Bank when he redeemed 
the mortgage in favour of the Bank, that Mt. 
Sardar Begum on redeeming Mr. Cooper’s 
mortgage stepped into his shoes, that Mt. 
Ghulam Fatima in redeeming Mt. Sardar 
Begum’s mortgage stepped into her shoes 
and that inasmuch as Mr. Cooper had been 
clothed with priority on the principle of 
subrogation, Mt. Sardar Begum succeeded 
to all his rights on subrogation and so did 
Mt. Ghulam Fatima on redeeming Mt. Sar- 
dar Begum’s mortgage. Reliance has been 
placed in this connexion on 10 Cal 1035, 1 
50 Mad 626 2 and 19 Lah 155 s at page 161. 
The principle enunciated in these judg- 
ments is not disputed by counsel for the 
respondent but he urges that the privilege 
conferred by S. 92 is confined to the first 
person only who redeems the prior mort- 
gage and that it is not inherited by his 
successors-in-interest. He however has not 
been able to cite any authority in support 
of this proposition and ordinarily this pro- 
position does not appear to be sound. Every 
subsequent mortgagee who pays off the 
previous mortgagee succeeds to the entire 
rights possessed by his predecessor, in. inte- 
rest and if those rights include a right of 
priority, he will be clothed with that right 
too. I accordingly have no hesitation in 
holding that when Mt. Ghulam Fatima paid 
off Mt. Sardar Begum, she inherited all the 
rights and privileges which Mt. Sardar 
Begum enjoyed and as she had succeeded 
to the rights and interests of Mr. Cooper, 
who admittedly had stepped into the shoes 
of the Punjab National Bank, Mt. Ghulam 
Fatima obtained priority over Mt. Gopal 
Devi in that manner. A decision on this 
point is sufficient to dispose of the appeal 
but as I am inolined to grant a certificate 
under Cl. 10, Letters Patent, of this Court, 

I propose to decide all the questions in- 
volved in the case in view of their impor- 
tance. The principle involved in the plea 
based on gross neglect is contained in S. 78, 

T. P. Act, which lays down that 

1. Gokal DasB Gopal Dass v. Puran Mai Prem- 

sukhdas, (1884) 10 Cal 1035 = 11 I A 126 = 4 

Bar 548 (P C). 

2. Kotappa v. Raghavayya, (1927) 14 A I R Mad 

681=102 IC316=50 Mad 626=52 ML J 632. 

8. Karamchand v. Ramsingh, (1987) 24 A I R 

Lah 665=174 I C 226 = I L R (1938) 19 Lah 

155=89 P L R 899. 
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where, through .... gross neglect of a prior mort- 
gagee, another person had been induced to advance 
money on the security of the mortgaged property, 
the prior mortgagee shall be postponed to the 
subsequent mortgagee. 

It is urged by counsel for the appellant 
that Mt. Gopal Devi neither took possession 
of the title deeds nor of the property mort- 
gaged to her and thus allowed the mortga- 
gor to deal with the property in any manner 
he liked. This, it is urged, was a gross neg- 
lect on her part entitling all persons dealing 
with the mortgagor subsequently to priority 
over her. Reference in this connexion has 
been made to 56 Cal 868 4 at pages 879-80, 
883 and 885, AIR 1928 Sind 179 6 at page 
183, 43 Cal 1052 6 and A I R 1938 Mad 87/ 
As against these, counsel for the respondent 
relied on 2 C W N 750 8 at p. 753, 31 Mad 
7, 9 98 I C 19 10 and A I R 1936 Rang 152. 11 
In 2 C W N 750, 8 Jenkins J. relied on cer- 
tain English decisions and held that neglect 
as contemplated in S. 78, T. P. Act, involves 
an element of fraud and unless such neglect 
is proved, S. 78 does not come into opera- 
tion. This judgment was, however, oritioised 
in 43 Cal 1052 6 and 56 Cal 868 4 and if I 
may say so, with all respect, rightly so. As 
explained by Page J. in 56 Cal 868, 4 Eng- 
lish decisions might authorize the interpre- 
tation of neglect’ in that limited manner, 
but Indian decisions do not justify that 
course. ‘Neglect’ is apparently something 
different from fraud. It may include honest 
inadvertence, what to say of its being neces- 
sarily dishonest. 31 Mad 7° proceeded on 
the basis that there was a practice in vogue 
in that province that title deeds were never 
made over to the mortgagee. 98 I C 19 10 
and AIR 1936 Rang 152 11 are also dis- 
tinguishable on one ground or another. 

‘Neglect’ is to be determined in every 
case on its own facts and no precedent can 
serve as a safe guide in this matter. In the 
present case in all mortgages effected sub- 

4. Lloyds Bank Ltd. v. P. E. Guzdar & Co.i 

(1930)17 AIR Cal 22=12110 625=56 Cal 868- 

5. Cowaaji Jehangir & Co. v. Tyabalia Mandvi- 

walla, (1928) 15 A I R Bind 179=112 I C 722 
=23 S L R 97. 

6. Nanda Lai v. Abdul Aziz, (1916) 3 AIR Cal 33 

=34 I O 115=43 Cal 1052. 

7. Samarapuri Ohetti v. Thangavelu Chetti, 

(1938) 25 A I R Mad 87=176 I C 757. 

8. Manindra Chandra Nandi v. Troyluckho Nath, 

(1898) 2 O W N 750. 

9. Rangaswami Naiken v. Annamalal Mudali, 

(1908) 31 Mad 7=17 M L J 499. 

10. A. L. R M. Chettiar Firmv. L. P. R. Chetti&r 
Firm, (1926) 13 A I R Rang 195=98 I C 19= 

4 Rang 238. 

11. Bank of Chettinad Ltd. v. Ma Ba Lo, (1936) 

23 AIR Rang 152=163 10 645=14 Rang 494, 
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sequent to the mortgage in favour of Mt. 
Gopal Devi, it had been expressly mention- 
ed by Mohammad Abdullah that the house 
was free from encumbrance. Further, to 
every mortgagee the title deeds were deli- 
vered along with possession. These circum- 
stances were enough for any person to be 
assured of the validity of the title of his 
alienor as well as of the genuineness of the 
assurances given by him. Had Mt. Gopal 
Devi not conducted herself in that incau- 
tious or indiscreet manner in which she did 
in allowing Haji Mohammad Abdullah to 
retain the title deeds in his possession as 
well as the house, the subsequent mortga- 
gees would not have been deceived as to 
(the true state of affairs. This neglect which 
induced the subsequent mortgagees to deal 
with Haji Mohammad Abdullah was, in my 
view, evidently gross and consequently on 
the principle enunciated in S. 78, T. P. Act, 
Mt. Ghulam Fatima is legally entitled to 
ingore Mt. Gopal Devi’s mortgage. 

That the principle of S. 41, T. P. Act, 
applies to mortgages is clear from the two 
judgments of this Court reported in A I R 
1935 Lah 410 12 and A I R 1936 Lah 405. 13 
I need not however dwell on this matter at 
any length as it is of very minor impor- 
tance in the decision of this case. The legal 
maxim relied upon by the appellant no 
doubt prevails. Of the two innocent persons, 
even if Mt. Gopal Devi be treated as inno- 
cent in spite of her indiscretion if the law 
has to make its choice as whom to penalize, 
the law will choose the person whose indis- 
cretion has enabled the fraud : see (1895) 1 
Q B 521 14 at page 529 and 53 I C 379 16 at 
p. 381. Similarly, of the two innocent per- 
sons the law favours him who is in posses- 
sion. Counsel for the respondent urges in 
this connexion that even Mt. Ghulam 
Fatima was not free from blame inasmuch 
as it was her duty to have looked into the 
registration records to find out whether 
the property had already been mortgaged 
or not. Reliance is placed on S. 3, T. P. 
'Act, as amended in 1929, but as remarked 
in A I R 1935 Lah 410 13 the amendment 
does not affect this province and conse- 


12. D. A. V. College Registered Society, Lahore v. 
Umrao Singh, (1935) 22 A I R Lah 410=157 
I C 92=37 P L R 168. 

•13. Arur Singh v. Santl, (1936) 23 A I R Lah 405 
= 166 I C 147=38 P L R 1097. 

14. Henderson & Co. v. Williams, (1895) 1 Q B 521 

=14 R 375=72 L T 98 = 43 W R 274 = 64 
L J Q B 308. 

15. Palaniveluppa Goundan v. NachappaGoundan, 

(1919) 6 A I R Mad 247=53 I 0 379. 


quently the state of affairs as existed prior 
to 1929 continues to hold good in this 
province. Previously, as held in 48 Cal l, 16 
registration did not amount to netice. But 
even if for the sake of argument it be held 
that Mt. Ghulam Fatima was also to blame 
in this matter, again the principle of law, 
that where each party is equally in fault 
the law favours him who is actually in pos- 
session, comes to her rescue : see 48 All 
735 17 at pages 759 and 760. 

From whatever point of view, therefore, 
the case is looked at, it is evident that the 
decree of the Additional District Judge 
proceeded on erroneous grounds. I accord- 
ingly allow the appeal, set aside the judg- 
ment and decree of the Additional District 
Judge and decree Mt. Ghulam Fatima's suit 
with costs throughout. If Mt. Gopal Devi 
chooses to file a Letters Patent appeal 
against this order, I shall be willing to 
grant her the necessary certificate. 

d.S./r.k . Appeal allowed. 

16. Tilakdhari v. Khedan, (1921) 8 A I R P 0 112 

=57 I G 465=47 I A 239=48 Cal 1 (P C). 

17. Mewa Ram v. Ram Gopal, (1926) 13 A I R All 

591=97 I C 90=48 All 735=24 A L J 777. 
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Bhide J. 

Melitab and others — Appellants. 

v. 

Ahmad Khan and others — Respondents. 
Second Appeal No. 1080 of 1939, Deci- 
ded on 1st February 1940. 

(a) Civil P. C. (1908), O. 1, R. 8— Some de- 
fendants appointed to represent the rest under 
O. 1, R. 8 — Death pendente lite of some of re- 
presented defendants — Suit does not abate — It 
can proceed without bringing legal representa- 
tives on record. 

Where some of the defendants are appointed to 
represent the rest of the defendants under O. 1, 
R. 8, the death of any of the defendants pendente 
lite who were represented as aforesaid is immate- 
rial. The suit in suoh circumstances does not abate 
and can proceed without impleading their legal 
representatives : A I R 1931 Lah 610 and AIR 
1939 Lah 572, Rel. on. [P 273 C H 

(b) CivU P. C. (1908), O. 1, R. 8 — Two out 
of twelve defendants appointed under O. 1, 
R. 8 dying pendente lite — Remaining defen- 
dants should apply to Court for directions whe- 
ther other persons should be added. 

Two of the defendants who died pendente lite 
were out of the twelve representatives appointed 
under O. 1, R. 8 : 

Held that the remaining representative defen- 
dants should have applied to the Court for direc- 
tions as to whether they should conduct the case 
on behalf of all the defendants as before or whe- 
ther any other persons should be added : A I R 
1931 Mad 452, Foil. [P 273 C 1] 

D. N. Aggarwal — for Appellants. 

S. Mohsin Shah — for Respondents. 
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The plaintiffs, who are pro- 
prietors of a patti in village Sakras, sued in 
this case for an injunction directing the 
defendants to close certain moris which 
they had made in a bund from which the 
plaintiffs irrigated their lands, alleging that 
the moris interfered with the irrigation of 
their land and caused inconvenience in 
other ways. The defendants pleaded that 
they had constructed the moris in accor- 
dance with a certain compromise. The trial 
Court found the issues in favour of the 
plaintiffs and granted them a decree. From 
this decision, the defendants appealed to the 
District Court. An objection was raised on 
behalf of the appellants before the learned 
District Judge that nine of the defendants 
had died during the pendency of the suit 
and as their legal representatives had not 

^ i on the record within the 

prescribed period of limitation the suit had 
abated in toto. This objection was upheld 
by the learned District Judge and the suit 
was dismissed. From this decision the pre- 
sent appeal has been preferred. 

The learned counsel for the appellants 
pointed out that, in the present suit, twelve 
persons had been appointed to represent 
the defendants under 0. 1, R. 8, Civil P.C. 
He pointed out that, in such circumstan- 
ces, the death of any of the persons who 
were represented by these twelve men was 
immaterial and there was no necessity to 
implead their legal representatives. In sup- 
port of this contention he relied on 13 Lah 
195, 1 which was recently followed in A I R 
1939 Lah 572.* Two of the defendants who 
died were however out of the twelve re- 
presentatives who were appointed under 
0. 1, R. 8, Civil P. 0. As regards these two 
persons, the learned counsel was not able 
to cite any authority to show that their 
death did not affect the order passed under 
O. 1, R. 8, Civil P. C. According to the 
view taken in 54 Mad 527, 3 it would appear 
that when two of these persons died, the 

lfu m r| n ^ D ^ P ersons should have applied to 
.the Court for directions as to whether they 
should conduct the case on behalf of all the 
defendants as before or whether any other 
persons should be added. The learned coun- 
Isel for both parties agreed before me that 


this procedure would be proper in the cir- 
cumstances and they had no objection to 
this procedure being followed in the pre- 
sent case. 

In the circumstances, I accept this appeal 
and, setting aside the decision of the learn- 
ed District Judge and the trial Court, re- 
mand the case with the direction that the 
question of appointing fresh representa- 
tives, if any, instead of the two deceased 
persons out of the twelve persons who were 
originally appointed to represent the defen- 
dants under O. 1, R. 8, Civil P. C., should 
be considered and a proper order passed. 
The Court should then proceed to decide 
the case according to law from the stage of 
the death of the two persons named above. 
Costs will follow final decision. The parties 
are directed to appear before the trial Court 
on 22nd February 1940. 

G.N./r.k. Appeal accepted. 

^ A. I. R, 1940 Lahore 273 

Bhide J. 

Governor. General in Council 

Petitioner. 

v. 


1. Afzalunnisa v. Fayazuddln, (1981) 18 A I R 

PL R 80 T 182 1 0 657 = 18 Lah 195 = 33 

2. Fazal Rahim Khan v. Hussaina, (1939) 26 
AIR Lah 672. 

Reddi v * Srinivasachariar, 
AIR Mad 462 = 130 I 0 761 = 54 
Mad 627 = 61 M L J 185. 
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Guranditta Mal — Respondent. 

Civil Revn. No. 636 of 1939, Decided on 
9th January 1940, from order of Dist. 
Judge, Sialkot, D /- 21st March 1939. 

In *° ,ven cy Act (1920), S. 9— 

P r££ lm . by Governm ® n t against employee 
of Post Office in respect of sum embezzled by 
Him— Amount claimed is not debt. 

n P ?J ** e purp ° s ,° ot s - 9 the 'debt' must ba a 
liquidated sum. Where an employee in a post office 

is alleged to have embezzled certain amount the 

claim by the Government in respect of this amount 

is in the nature of unliquidated damages. The 

amount claimed therefore cannot be described to 

be a debt : A I R 1932 Oudh 107, Rel. on. 

■D 4. O- 1 * 4 „ CP 274 C 1] 

Partap Singh, for Advocate-General 

-rr D ... . . for Petitioner. 

Hem Raj Mahajan — for Respondent. 

, 0^ er ; — This was an application on 
behalf of the Governor- General in Council 
for the adjudication of one Guranditta Mal 
as insolvent. The allegation in the petition 
was that Guranditta Mal, who was employ. 

Tb. 9 % P q°-f 6 °® oe ’ had embezzled a sum of 
Rs. 12,335- 9 .° and was therefore a debtor 

to the Crown to the extent of that sum. 

The trial Court held that the sum aUeged 

to be due from the respondent could not be 

considered to be a debt within the meaning 

of the term as used in the Provincial Insol. 

vency Act and, therefore, the petition was 
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Dot maintainable. This decision was affirm- 
ed by the learned District Judge, and a 
petition for revision of the latter order has 
been now filed. 

The only point which requires decision is 
whether the Courts below were right in 
holding that the amount alleged to have 
been embezzled by the respondent could be 
considered to be a debt within the meaning 
of the term as used in the Provincial In- 
solvency Act. There is no precise definition 
of the term in the Provincial Insolvency 
Act. All that is stated in the definition 
given in the Act is that it includes a judg- 
ment debt. The Government have admit- 
tedly not obtained any decree in the present 
case against the respondent. The main point 
is whether the Government could have sued 
the respondent for recovery of the amount 
embezzled by him as a ‘debt.’ It seems to 
me that the amount having been misappro- 
priated by the respondent by commission of 
an offence the Government could only sue 
him for recovery of damages. The present 
(claim of the Government is therefore in the 
nature of unliquidated damages. Admittedly, 
there was no contractual relation between the 
parties in the present case and no authority 
has been cited that, in such ciroumstances, the 
(amount claimed fould be legally considered 
to be a ‘debt.’ For the purpose of S. 9, Pro- 
vincial Insolvency Act, under which the 
petition was filed the ‘debt’ must be a liqui- 
dated sum. The learned District Judge has 
relied on A I R 1932 Oudh 107 1 which 
supports the view taken by him. In the 
absence of any authority to the contrary, 
I see no reason to dissent from the view 
taken by the learned District Judge, and, 
therefore, dismiss the petition; but, in view 
of all the circumstances, I leave the parties 
to bear their costs in this Court. 

D.S./R.K. Petition dismissed. 

1. Rajaram v. Ohandi Prasad, (1982) 19 A I R 
Oudh 107=138 I C 627=9 OWN 102. 
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Skemp J. 

Ram Chand — Convict — Petitioner 

v. 

Emperor. 

Criminal Revn. Petn. No. 948 of 1939, 
Decided on 18th October 1939, for revision 
of order of Sess. Judge, Ludhiana, D/- 18th 
April 1939. 

ajc (a) Criminal P. C. (1898), S. 439 — Ac- 
cused dying pending revision against sentence 
of fane — Revision continues. 


A. I. EC 

If pending the revision against the sentence of 
fine the accused dies, the revision continues : AIR 
1919 Lah 347, Eel. on. [P 274 O 2] 

(b) Deed — Construction — Will or settlement* 
— Deed held one of settlement. 

The document is not a will but a deed of settle- 
ment if the executant has stated that he had 
already given his property to his sons. [P 274 C 2] 

(c) Stamp Act (1899), S. 64 — For conviction 
under S. 64 intent to defraud must be proved. 

In order to maintain a conviction under 8. 64 
it is necessary to prove intent to defraud. This 
intent can only be inferred from the circumstances, 

[P 274 O 2] 

M. L. Puri — for Petitioner. 

Abdul Aziz Khan for Advocate. General 

— for the Crown* 

Order. — One Ram Chand was convict- 
ed under S. 64, Stamp Act, and sentenced' 
to Rs. 500 fine. He appealed to the Sessions 
Judge who reduced the fine to Rs. 250. He, 
then came here on revision through Bai 
Bahadur Lala Mukand Lai Puri. Pending 
the revision he died but as the sentence is 
one of fine the revision continues : 8 P R 
Cr 1919. 1 On 23rd December 1936 Ram 
Chand executed a document in favour of 
his sons which in the document is described 
as a wasiyatnama. He took the draft to a 
petition writer asking him to copy it out 
word by word. The document which con- 
sists of a few lines only was presented to 
the Sub- Registrar who registered it as a 
will. About two years later a Stamp Audi, 
tor inspecting documents discovered that 
in reality the document was not a will but 
a deed of settlement as Ram Chand stated 
that he had already given his property to 
his three sons. There is no doubt that this 
view is correct in law and that in reality 
the document is a deed of settlement. 

But in order to maintain a conviction 
under S. 64, Stamp Act, it is necessary to 
prove intent to defraud. This intent re yn 
only be inferred from the circumstances, 
but it seems to me that the circumstances 
summarized above fall far short of estab- 
lishing intent to defraud. There was no 
secrecy about the preparation of the docu- 
ment which was described and attested as-- 
a will, the attesting witnesses being law- 
yers clerks, and it was taken by a petition- 
writer to be formally drawn up. I accept 
this revision, set aside the conviction and • 
direct that the fine if paid be refunded to 
legal representatives of Ram Chand. 

D.S./R.K. Petition all owed. 

(1) Daulat Ram v. Emperor, (1919) 6 A I R I^h 
347 = 49 I 0 774=8 P R Or 1919=95 P L B 
1918=20 Or L J 214. 
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Skemp J. 

Jiya Lai — Defendant — Appellant. 

v. 

Babu Janeshwar Das, Plaintiff and 
others, Defendants — Respondents. 

First Appeal No. 258 of 1939, Decided 
on i9fch March 1940. from order of Dist. 
Judge, Hissar, D/- 3rd October 1939. 

***?«* of J ndebtedneM Act (7 of 
1934), S«. 5 and 6 — Transaction in 1914 

2 >«. 5 and 6 have effect of amending S. 2 (3) (a). 
Usurious Loans Act, and apply to suits insti- 
tuted after commencement of Punjab Relief of 
Indebtedness Act. 

Section 6, Punjab Relief of Indebtedness Act. 
clearly meant to apply the amendment to S. 8, 
Usurious Loans Act, to all suits instituted after 
the oommencement of the former Act. The effect is 
the same as if 8. 2 (8), Usurious Loans Act, had 
been amended in 8. 5, Punjab Relief of Indebted- 
ness Act. Therefore, it cannot be said that the 
Punjab Relief of Indebtedness Act does not apply 
to suits instituted after its commencement even 
though the transaction is of the year 1914 . 

. [P 276 Cl] 

(b) Usurious Loans Act (1918), S. 3 — Whe- 
ther bargain is fair or unfair — Test. 

The proper test to determine whether a bargain 
is fair or unfair is to take into consideration the 
olroumstances as they existed at the time it was 
made. [p 276 Q ^ 

F. 0. Mittal — for Appellant. 

Achhru Ram — for Respondent 

(Plaintiff). 

Judgment. — This is a first appeal from 
an order. On 28th Jnly 1914 Abdul Hakim 
mortgaged his fifth share in a larger hold- 
ing, (his share amounting to 28 bighas, 16 
biswas) to the father of the present appel- 
lant for Rs. 797. According to the terms of 
the mortgage deed, the mortgage was with 
possession and the profits on the land were 
to be deemed equal to the interest on Rs. 
500 out of the amount secured. On the 
balance i.^ e. on Rs. 297 simple interest was 
to be paid at one per cent, per mensem. 
This arrangement remained in force until 
April 1937, when Babu Janeshwar Dass, a 
Mahajan of Hansi town and a practising 
lawyer, bought the equity of redemption 
from the heirs of Abdul Hakim for a thou- 
sand rupees. On 4th May 1937 he sued for 
redemption joining as defendants both the 
mortgagors and the mortgagees. After set- 
ting forth the facts narrated above, he 
pleaded ^ that interest was excessive, that 
the transaction was unconscionable and that 
m ° rfc Sagee had received larger profits 
than the law now in foroe allowed. It was 
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mentioned in the plaint that part of the 
property mortgaged had been acquired by 
Government and that a sum of Rs. 224-15 0 
was in deposit with the Collector. It is 
admitted that this sum has since been paid 
to the mortgagees and that a credit should 
be given to it in the account. 

On the points now material the learned 
Subordinate Judge held that the suit was 
governed by the Usurious Loans Act 1918 
as amended by Ss. 5 and 6, Punjab Relief 
of Indebtedness Act, 1934. He further held 
that the bargain was not unconscionable 
and that interest was not excessive ; it was 
necessary to look at the transaction in the 
light of the circumstances prevailing at the 
time it was made. He granted the plaintiff 
a decree for redemption on payment of the 
amount secured, namely Rs. 797 minus 
Rupees 224-15-0 — Rupees 572-1.0. Both 
parties appealed to the learned District 
Judge who agreed that the suit was govern- 
ed by Ss. 5 and 6, Punjab Relief of Indeb- 
tedness Act, but held that it was necessary 
to reopen the accounts and examine them 
carefully and then determine whether the 
interest had been excessive. He remanded 
the case for this purpose. The mortgagee 
has appealed through Mr. Faqir Chand 
Mital, while the plaintiff Babu Janeshwar 
Dass has been represented before me by 
Mr. Achhru Ram. Mr. Faqir Chand Mital’s 
first point is that the Punjab Relief of 
Indebtedness Act does not apply to tbe 
transaction in question. The Usurious Loans 
Act was passed in 1918 and S. 2 (3) of that 
Act runs : 

/ > w hioh this Aofc applies’ means any suit, 

(a) for the recovery of a loan made after the com- 
mencement of this Act ; or (b) for the enforcement 
of any security taken, on any agreement, whether 
by way of settlement of account or otherwise, made 
after the commencement of this Act in respect of 

any loan made either before or after the commence- 
ment of this Act. 

Section 3, Usurious Loans Act, laid down 
the conditions on which the Court might 
reopen a transaction. The Punjab Relief of 
Indebtedness Act, 1934, which came into 
force on 19th April 1935, amended 8. 3 

Usurious Loans Act. The amended Seotion 
now provides : 

Notwithstanding anything in the Usury Laws 
Repea 1 Act, 1855, where in any suit to which this 

fht r PPl ! 6 S whether heard ex Parte or otherwise, 
the Court has reason to believe, (a) that the inter- 
est is excessive; or (b) that the transaction was, as 
between the parties thereto, substantially unfair, 
the Court shall exercise * 

powers of reopening the transaction. S. 6 
of the Aot provides : 
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The provisions of this part of the Act shall apply 
to all suits pending on or instituted after the 
commencement of this Act. 

“This part; of the Act” is Part 3 and 
consists of Ss. 5 and 6, Amending Act. 
Mr. Faqir Chand Mital's point is that S. 2 
(3), Usurious Loans Act, has not been 
amended and still runs as quoted above i. e., 
a suit for the recovery of a loan made after 
the commencement of this Act.” The mort- 
gage in question was entered into in the 
year 1914. The Usurious Loans Act came 
into force in 1918. Therefore he says the 
Punjab Relief of Indebtedness Act does not 
apply because S. 6 does not delete S. 2 (3) 
(a), Usurious Loans Act. In my opinion, this 
argument is not well founded. In agreement 
with the Courts below and with Mr. Achhru 
Ram I think that S. 6, Punjab Relief of 
Indebtedness Act, clearly meant to apply 
the amendment to S. 3 to all suits instituted 
after the commencement of the former Act. 
The effect is the same as if S. 2 (3), Usurious 
Loans Act, had been amended in S. 5, 
Amending Act. 

The next point is whether the learned 
District Judge was right in remanding the 
case to take accounts. In order to succeed 
the plaintiff has to prove under the law as 
amended that the interest is excessive or 
that the transaction was substantially 
unfair. The question is whether to look at 
the transaction as the parties did when they 
entered into the contract or whether to 
examine it in the light of everything which 
has happened since. It is understood that a 
factory has been built on part of the land 
in question, increasing the profits. I think 
that the proper test to determine whether 
a bargain is fair or unfair iB to take into 
consideration the circumstances as they 
existed at the time it was made. The con- 
tract provided that the rents of the land 
should be equal to the interest on Rs. 500 
and that the balance of Rs. 297 should bear 
interest at 12 per cent, per annum. The 
rate of 12 per cent, per annum is specifically 
permitted by the Usurious Loans Act and 
is probably a guide to the whole transaction; 
for, it is not likely that the estimated return 
on Rs. 600 would differ materially from the 
agreed rate on Rs. 297. The learned Subor- 
dinate Judge has pointed out that for the 
first four or five years after the bargain the 
profits on the land amounted to about 12 
per cent. His judgment says Rs. 63-12-0 
per annum. Counsel says the correot figure 
was Rs. 58-12-9 per annum, whereas 12 
per cent, on Rs. 500 would be Rs. 60 per 


annum, I am therefore of opinion that the 
plaintiff is not entitled to have the whole 
accounts examined since the mortgage of 
1914 and accept this appeal with costs, 
setting aside the order of the District Judge 
and restoring that of the Subordinate Judge. 
The learned Subordinate Judge reopened the 
transaction to this extent that he disallowed 
all interest on the sum of Rs. 297 a point 
not attacked before me. 

g.n./r.k. Appeal accepted. 
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Dalip Singh J. 

Ramzani — Defendant — Petitioner. 

v. 

Mt. Nur Ahmadi, Plaintiff and other s t 

Defendants — Respondents. 

Civil Revn. No. 121 of 1939, Decided on 
2nd May 1939, for revision of order of 
Hony. Sub- Judge, Fourth Class, Rohtak, 
D/- 26th November 1938. 

(a) Review — Review of order if competent. 

Review of an order is competent and it depends 
upon circumstances whether the order passed in 
review is a correct order or not. , [P 277 C 1] 

«^-rr Arbitra i ion “' Partie * “peeing that in cafe 
ot difference between arbitrators, Court should 

decide case — Difference between arbitrators — 

Court cannot appoint another person as umpire. 

Where in a deed of reference to arbitration the 
parties have agreed that in case of difference be- 
tween the arbitrators, the Court should itself decide 
the case, the Court, in case of difference between 
the arbitrators, has no jurisdiction to appoint 
another person as umpire. [p 277 C 1, 2] 

Qabul Chand — for Petitioner. 

F . C. Mittal — for Respondent 

(Plaintiff). 

Order. — In this case the facts are a little 
curious. The plaintiff sued the defendants 
for pre-emption of land sold by Hakim-ud- 
Din defendant. On 18th February 1938 the 
case was fixed for evidence and on that date 
the parties put in a deed of reference to 
arbitration by two named arbitrators Sultan 
Singh and Abdul Hamid Khan. It was pro- 
vided in the deed of reference that if there 
was a difference ^ of opinion between the 
arbitrators then 11 jo adalat faislafarma - 
wegi woh ham fariqain ko manzur hai .” 
In the statements of the parties following 
on this deed of reference it was stated by 
all the parties that if the arbitrators differ- 
ed the Court should be umpire. On that 
date the Court was that of the Honorary 
Subordinate Judge, Lala Basheshar Nath. 

I do not consider by these statements that 
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the parties really meant that in fchat case 
Lala Basheshar Nath, Honorary Subordi- 
nate Judge, was to act as an umpire over 
the arbitrators. I think all that the parties 
meant was to say in polite language that if 
the arbitrators differed, the Court should de- 
cide the case according to law. The arbitrator 
Sultan Singh put in an award which is dated 
26th March 1938 on 14th April 1938. Abdul 
Hamid Khan put in an award dated 13th 
April 1938 by registered post reaching the 
Court on 19th April 1938. The arbitrators 
differed in these two awards, but the learned 
counsel for the respondent now raises the 
contention that as a matter of fact Abdul 
Hamid Khan had agreed to the first award 
and therefore there was no difference of 
opinion between the arbitrators. This point 
does not appear to have been decided by 
the Court, but on 22nd April 1938 the Sub- 
ordinate Judge, Mr. Suri, to whom the case 
had been transferred, cancelled the arbitra- 
tion and fixed the case for evidence on 26th 
April 1938. A review was filed of the order 
of 22nd April 1938 on 26th April 1938 and 
Mr. Suri, Subordinate Judge, admitted this 
review. The case was then transferred back 
to the Honorary Subordinate Judge, Lala 
Basheshar Nath. Issues were struck on 
10th June 1938. On 31st July 1938 the 
review was accepted and an order was 
passed for referring the case to an umpire 
appointed by the Court, Lala Uggar Sain. 

It is contended here, firstly, that this 
review was not competent to the Court. 

I am unable to agree with this. Review of 
an order is competent and it depends upon 
circumstances whether the order passed in 
review is a correct order or not. But it can- 
hot be held a priori that no review was 
competent. It is next argued that the Court 
could not delegate its functions to another 
arbitrator; in other words that according to 
the statements of the parties the Court it- 
self was to be the umpire and it could not 
delegate these functions to someone else. 

I have already however held that in my 
opinion the parties did not intend that the 
Court should act as an umpire though they 
used those words and therefore no question 
arises of the Court being able to delegate its 
functions or not. The only point really is 
whether the Court was competent to ap- 
point somebody as an umpire when the 
arbitrators differed. It appears to me that 
as the deed of reference made no provision 
for this contingency by way of appointing 
an umpire, but expressly stated that the 
It/ourt should then decide the matter, the 
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Court had no jurisdiction to appoint Lala 
Uggar Sain as arbitrator. Thirdly, it is con- 
tended that Lala Uggar Sain’s actions were 
without jurisdiction because he made no 
endeavour to consult the previous arbitra- 
tors as he should have done under the terms 
of the Court’s order of 31st July 1938 ap- 
pointing him as arbitrator. It is however 
unnecessary in view of my previous deci- 
sion to deal with this point. The award was 
filed on 4th October 1938 and on 14th 
October objections were put in and on 17th 
October 1938 issues were struck ; 

1. Was the appointment of an umpire invalid? 

2. Did the umpire act against the orders of the 
Court? 

8. Is the award liable to cancellation? 

. 26th November 1938, without decid- 
ing these issues, the Court merely accepted 
the award and passed a decree. It appears 
to me that this cannot stand and I hereby 
therefore set aside the decree passed in 
terms of the award of Lala Uggar Sain and 
set aside that award too. I remand the case 
back to a stipendiary Subordinate Judge to 
be appointed by tbe learned Senior Subordi- 
nate Judge to dispose of the case according 
to law. The learned counsel for the respon- 
dent wishes to contend that the arbitrators 
did not really differ originally and Abdul 
Hamid Khan having signed the original 
award propounded by Sultan Singh arbi- 
trator could not change his mind subse- 
quently and put in a fresh award. This 
point would be open for the learned Sub- 
ordinate Judge to decide because I do not 
consider that the decision by the Honorary 
Subordinate Judge on this point is at all 
satisfactory. If the Court comes to the con- 
clusion that the original arbitrators really 
decided the case in one fashion it will 
accept the award if no objections are taken 
to it and pass a decree according to that 
award. If on the other hand it holds that 
the arbitrators differed, it will proceed to 
dispose of the case according to law in the 
ordinary fashion. Costs will abide the event. 
Parties are warned to appear before the 
Senior Subordinate Judge on 20th May and 
obtain a date. 


D.S./R.K. 


Case remanded. 
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Dalip Singh J. 

Munshi — Defendant — Appellant. 

v. 

Bhagat Singh, Plaintiff and others , 

Defendants — Respondents. 

Second Appeal No. 243 of 1939, Decided 
on 4th December 1939, from decree of 
District Judge, Hoshiarpur, D/- 7th Janu- 
ary 1939. 

(a) Second Appeal — Lower Appellate Court 
misreading evidence and holding that admission 
had been made whereas in fact no such admis- 
sion had been made — Second appeal lies. 

It ia true that misconstruction of certain histori- 
cal materials would not be a ground for a second 
appeal. But, if it is a question of misreading of evi- 
dence and holding that an admission has been 
made, whereas as a matter of fact no such admis- 
sion had been made at all, in other words, the 
plaintiff had stated a certain fact and the defen- 
dant had controverted it and the lower Appellate 
Court under some misapprehension had held that 
the other defendant in his evidence had admitted 
the said fact, though as a matter of fact the defen- 
dant had made no such admission, it cannot be 
held that in such circumstances no second appeal 
would lie : AIR 1930 P C 91, Disting. 

[P 279 0 1, 2] 

(b) Civil P. C. (1908), S. 100 — Document 
not one of title misconstrued — No second ap- 
peal lies (Obiter). 

Even if the first Appellate Court has miscon- 
strued a document which is not a document of 
title, no second appeal can be based on this mis- 
construction '.AIR 1930 P C 91, Rel. on. 

[P 279 C 1] 

(c) Civil P. C. (1908), S. 100 — Finding of 
fact. 

Whether the plaintiff in a pre-emption suit is 
collaterally related to the vendor or not is a ques- 
tion of fact. [P 279 C 1] 

D. N. Aggarwal — for Appellant. 
Aohhru Ram and Chandra Gupta — 

for Respondent (Plaintiff.) 
Judgment. — The plaintiff in this case 
sued to pre-empt a certain sale of property 
on the ground of being a proprietor in the 
patti and the village in which the land in 
dispute is situate and secondly on the 
ground of being a collateral of the vendor. 
The trial Court held that he had no supe- 
rior right by virtue of being a proprietor in 
the patti or the village as the vendee was 
also at the time of the suit a proprietor in 
the patti or the village, as the case might 
be, and that the plaintiff had failed to 
prove that he was any collateral of the 
vendor and the pedigree- table propounded 
by him to prove the said relationship was 
not proved. The Court therefore dismissed 
the suit with costs. 

In appeal the learned District Judge 
agreed with the trial Court in all its findings 


and held that the pedigree-table propound- 
ed by the plaintiff was not proved ; but 
lastly decided on the strength of the kaifiat 
deh, Ex. P-9, prepared in the settlement of 
1884, that all the proprietors holding land 
in this village were descendants of the ori- 
ginal founder of the village, one Bharo. 
Construing this kaifiat deh the learned 
District Judge appears to have considered 
that it was made by all the proprietors of 
the village and as it was stated that the 
proprietors of Kalal qaum were descended 
from Bharo, therefore as the predecessor- 
in- interest of the present plaintiff was a 
proprietor at the time when the statement 
was made, he too was a descendant of 
Bharo and therefore was a collateral of the 
vendor and hence had a superior right of 
pre-emption to the vendee. He therefore 
allowed the appeal and decreed the plain- 
tiff’s claim leaving the parties to bear their 
own costs throughout. The vendee has come 
in second appeal and as pointed out in my 
order dated 31st May 1939, the question 
really turns on the proper interpretation of 
the kaifiat deh. 

The learned District Judge considered 
that the words %l ham malikan qaum Kalal ” 
referred to all the proprietors of Kalal caste. 
Time was given to the learned counsel for 
the appellant to produce a statement which 
he said he had instructions existed on which 
the kaifiat was based. No such statement 
has been produced before me ; but the 
learned counsel for the appellant has put 
in other documents showing that in the 
pedigree- table subsequent to 1884 prepared 
in 1905-1906 the gots of various Kalal pro- 
prietors are given. These gots are not the 
same and he therefore contends that these 
documents, if admitted, would strengthen 
his claim that the learned District Judge 
has wrongly interpreted the kaifiat deh as 
applying to all proprietors of Kalal caste. 
The learned counsel for the respondents 
objects that this was not contemplated in 
the order dated 31st May 1939, that this is 
seeking to produce fresh evidence in appeal 
and that no application has been made 
under O. 41, R. 27. The matter however 
is not free from difficulty and if I consi- 
dered it necessary to elucidate the matter 
further, I might have exercised my discre- 
tion under O. 41, R. 27, to admit these 
documents which are extracts from the 
pedigree- table in the settlement record and 
therefore presumably correct in order to 
throw light on the somewhat difficult ques- 
tion of the interpretation of the kaifiat deh. 
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On reading the said kaifiat deh carefully 
and with full reference to the context, I 
am dear that the interpretation put upon 
it by the learned District Judge is not 
oorreot and that the words “ ham malikan 
qaum Ratal ” do not refer to all the pro- 
prietors of the Kalal caste. If carefully read, 
the kaifiat deh appears to refer to two kinds 
of proprietors : one, which might be called 
for clearness, hereditary proprietors, des- 
cendants from the original founder of the 
village or brought into the village subse- 
quently by reason of collateral relationship ; 
and it refers to a second group of proprietors 
who have acquired proprietorship by reason 
of sale or gift or other transactions from 
the original hereditary proprietors. These 
are mentioned separately in the pedigree- 
table to whioh reference is made in the 
kaifiat deh and there is really nothing to 
show that these persons were collaterally 
related to the original founder of the village. 
Therefore, it would follow that there is 
nothing to show that the pre-emptor is 
collaterally related to the vendor. 

I have however been faced with the rul- 
ing of their Lordships of the Privy Council 
reported in 11 Lah 199 1 and it has been 
(strongly contended before me by the learned 
counsel for the respondents that even if the 
learned District Judge has misconstrued 
the kaifiat deh, this is not a dooument of 
title and therefore no second appeal can 
be based on this misconstruction. I must 
admit that I have been impressed by this 
objection and at first sight it would appear 
that the objection is well founded. After 
all the question to be decided was whether 
the plaintiff was collaterally related to the 
vendor or not and this is a question of 
fact. Misconstruction of certain historical 
materials would not, according to the ruling 
of their Lordships of the Privy Council, 
which binds the Courts in India, be a ground 
for a second appeal. In this particular case 
however it seems to me that the learned 
District Judge really holds that there is an 
admission by the predecessors- in- interest 
of the vendor that the predecessors- in- 
interest of the pre-emptor were collaterally 
related to them. As a matter of fact, on my 
reading of the kaifiat deh no such admission 
exists. It is not therefore entirely a ques- 
tion of drawing a wrong inference from a 
certain dooument, not being a question of 

title but a question of misreading of evidence 

^ ^ ^ 

Wall Mahomed v. Mahomed Baksh, (1930) 17 

AIRPO 91=122 I 0 316=57 I A 86=11 

Lah 199 (P 0). 


and holding that an admission has been 
made, whereas as a matter of fact no such 
admission has been made at all. If, for 
instance, the plaintiff had stated a certain i 
fact and the defendant had controverted it 
and the District Judge under some mis- 
apprehension had held that the defendant 
in his evidence had admitted the said fact, 
though as a matter of fact the defendant 
had made no such admission, I do not 
think it could be held that in such cir- 
cumstances no second appeal would lie. 
Similarly, in this case the learned District 
Judge’s finding that the predecessors-in- 
interest of the vendor had admitted their 
collateral relationship with the predeces- 
sors-in-interest of the pre-emptor, on which 
the case turns, is not really based on any 
material on the record. I would therefore 
hold that the ruling of their Lordships of 
the Privy Council does not apply in the 
circumstances of this case. 

I would accept the appeal and dismiss 
the plaintiff’s suit leaving the parties to 
bear their own costs as the matter is by 
no means free from difficulty. I would also 
on this point allow a Letters Patent appeal, 
if applied for within limitation. The oross- 
objeotions are dismissed. No order as to 
costs. 

D.S./R.K. Appeal accepted. 
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Addison J. 

Firm Mohan Lal Om Parkash — 

Defendant — Petitioner, 
v. 

Firm Bala Bux Bajrang Lal , Plaintiff 
and others , Defendants — 

Respondents. 

Civil Revn. Petns. Nos. 173, 249 and 250 
of 1939, Decided on 8th November 1939, for 
revision of decree of Addl. Judge, Small 
Cause Court, Amritsar, D/- 30th November 
1938. 

Debtor and Creditor — Suit by assignee of 
part of debt for that part is not maintainable* 

There can be no out and out assignment of part 
of a r debt without the consent or acknowledgment 
of the debtor, except, in the sense that the assignee 
may in equity be looked upon as a joint creditor 
with the assignor. A suit by one joint creditor for 
his part of the debt is not competent. Hence, a 
suit by assignee of part of debt for that part is not 
maintainable. [p 280 0 1] 

Shamair Chand — for Petitioner. 

Madan Lal and J. L. Kapur — 

for Respondents . 

Order. — Civil Revision Petitions Nos. 
173, 249 and 250 of 1939 will be disposed. 
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of by this order. In the case of the first and 
the third, the plaintiff took an assignment of 
part of a debt due by defendant 1 to defen- 
dants 2 and 3 and sued for that part of the 
debt assigned. In the case of the second, the 
plaintiff took an assignment of part of the 
debt due by defendant 1 to defendant 2 and 
sued for that part of the debt assigned. 
Each suit was resisted by defendant 1 on 
the ground that it did not lie. This plea 
was rejected and the Small Cause Court 
has given decrees against defendant 1 in all 
three cases. Against this decision defen- 
dant 1 has put in these three revision peti- 
tions. It was clearly stated in each plaint 
that it was the duty of defendant 2, or 
defendants 2 and 3, as the case may be, to 
have that part of the debt assigned acknow- 
ledged by defendant 1. In each plaint there- 
fore it was claimed that, if a decree was 
not passed against defendant 1, it should be 
passed against defendant 2 or defendants 2 
and 3 as they had not obtained the acknow- 
ledgment of the debtor to the amount 
assigned. 

I am clear that there can be no out and 
out assignment of part of a debt without 
the consent or acknowledgment of the 
debtor, except in the sense that the assignee 
may in equity be looked upon as a joint 
creditor with the assignor. It is not dis- 
puted that a suit by one joint creditor for 
his part of the debt is not competent. It 
follows that these revision petitions must 
be accepted and the judgments of the Small 
Cause Court set aside, decreeing the suits 
against defendant 1, on the ground that 
these suits were not competent against him. 
This however does not end the matter. 
Relief was also claimed against defendants 2 
and 3 in the first and third cases and against 
defendant 2 in the second case on the ground 
that they had not had the debt which was 
assigned acknowledged by the debtor. It is 
in evidence that another assignment by the 
same assignor was acknowledged by the 
debtor. But in none of the three cases 
before me did the creditor get the part of 
the debt assigned acknowledged by his 
debtor. All three deeds of assignment are 
clear that, if this was not done, the assignor 
would be liable. "While setting aside the 
decrees. therefore against defendant 1, 1 sub- 
stitute other decrees making defendants 2 
and 3 liable for the amounts decreed in 
Civil Revision Nos. 173 and 250 of 1939 
and making defendant 2 liable for the 
amount decreed in Civil Revision Petition 
No. 249 of 1939. In the circumstances of 


these cases I direct that parties will bear 
their own costs throughout. 

D.S./r.k. Order accordingly . 
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Anjuman Imdad Qarza Bahmi of Chak 
No. 127 through Sardar Harjit Singh * 
Official Receiver, Ly allpur — Decree - 
holder — Appellant. 

v. 

Abdul Ghani — Judgment -debtor — 

Respondent.. 

Exn. Second Appeal No. 1565 of 1938, 
Decided on 27th November 1939. 


Co-operative Societies Act (1912), S. 4Z 
(2) (b) — Court cannot refuse to execute award 
passed by liquidator under. S. 42 (2) (b) on 
ground that member against whom it was made 
had prior to it been declared insolvent and 
discharged under S. 44, Provincial Insolvency 
Act. 

The executing Court can only question the 
decree of a Court on the ground of lack of inherent 
jurisdiction and cannot question it on the ground 
of illegal exercise of jurisdiction or a material 
irregularity in the exercise of jurisdiction : A I R 
1925 Cal 907, Bel. on. [P 280 C 2 ; P 281 O 1] 

A Court called upon to execute an award under 
8. 42 (2) (b) passed by a liquidator, cannot refuse 
to execute such an award on the ground that the- 
member against whom the award had been made 
had prior to the award been declared an insolvent 
and therefore discharged under S. 44, Provincial 
Insolvency Act, from the liability to pay any debt. 
The reason is that such matter is not one of lack 
of inherent jurisdiction in liquidator but only a 
question of illegal exercise of jurisdiction. 

[P 280 0 2J 

Shamair Chand — for Appellant . 


Chandra Bhan — for Respondent. 

Judgment. — The only question arising 
in this case is whether a Court called upon 
to execute an award under S. 42 (2) (b), 
Co-operative Societies Act, passed by a 
liquidator, can refuse to execute such an 
award on the ground that the member 
against whom the award had been made 
had prior to the award been declared an 
insolvent and therefore discharged under 
S. 44, Provincial Insolvency Act, from the 
liability to pay any debt. The point in- 
volved raises a somewhat difficult question 
of inherent jurisdiction vested in a Court 
or any other person and the question of 
the illegal exercise of that jurisdiction or 
irregular exercise of jurisdiction. 

It appears to me, in the ciroumstances 
of this case, that the matter is not one of 
lack of inherent jurisdiction but only a 
question of illegal exercise of jurisdiction. 
Now, it is clear law that the executing Court 


1940 


can only question the decree of a Court on 
fche ground of lack of inherent jurisdiction 
and cannot question it on the ground of 
illegal exercise of jurisdiction or a material 
irregularity in the exercise of jurisdiction. 
This is the law as laid down in the Calcutta 
Full Bench ruling, 53 Cal 166, 1 which has, 
1 believe, been followed by this Court. 
Wow, it is correct that under the provisions 
of the Provincial Insolvency Act this debt 
was provable in the insolvency. The liqui- 
dator could have taken action under S. 33, 
Provincial Insolvency Act, and either proved 
this debt or had it excluded if it came 
within the provisions of that Section from 
the schedule of debts. The liquidator was 
m existence and he did not do so. He 
neither proved the debt nor did he have it 
excluded under the provisions of S. 33. 
In spite of this,, after the discharge of the 
insolvent, the liquidator has proceeded to 
assess him. to liability. It appears to me 
that the liquidator was clearly wrong in 
doing so because the debt was a provable 
debt and S. 44 clearly contemplates the 
discharge of the insolvent from all provable 
debts whatsoever. But this does not mean 
that the jurisdiction conferred on the liqui- 
dator by S. 44 (2) (b). Co-operative Socie- 
ties Act, has been taken away. As has been 
pointed out by their Lordships of the Privy 
Council, a Court, and in this case the liqui. 
dator, has a jurisdiction to decide rightly as 
well as to decide wrongly. It is true that 
the liquidator has erred very sadly in the 
matter, but that does not confer jurisdic- 
tion on the executing Court to question his 
decree. The result is very harsh no doubt, 
for an insolvent is being burdened with a 
liability to which under the law he should 
not be held liable; but then the provisions 
of the Co-operative Societies Aot are quite 
clear and no Civil Court can question the 
irregular exercise of jurisdiction or the mis- 
take in law of the liquidator. 
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t"hou°t StS Wil1 be b0rne by the parties 
D,S, / R,K * Appeal allowed. 


I therefore accept the appeal and hold 
that the executing Court had no power to 
go into the question of jurisdiction. As 
I believe that this is a matter of first im- 
pression and the point is a difficult one, 
I would allow a Letters Patent appeal, if 
applied for. The learned counsel for the 
appellant wishes me to add that the effect 
of this decision is that the executing Court 
should execute the award. This is certainly 

** Haidar v. Profulia Kumar Roy, 

(was) w A I R Oal 907=89 I 0 685 = 53 Cai 
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Din Mohammad J. 

Bahadari and another — Convicts 

Appellants 
v. 

Emperor. 

Criminal Ap p 0al No. 960 of 1938, Decided 
on 2nd December 1938, from order of 

Augusfc r i938 1St ClaSa ' Guiranwala ’ 30th 

(a) Criminal Trial-Evidence _ Identification 
Manner of holding identification parades 
throwing suspicion on conduct of police— 
° f ,de ntification of accuse/ is „ ol 
entitled to any weight m determining their guilt. 

* f fc . h ® m ?° ner in which the identification parade 3 

Tf th« h n Id i; thr f ? ws a . 1 ° t of suspicion on thoconduot 
of the police the evidence of the identification of 

not a fl C nHf^ Pe t rSOnS by fcI ? e Prosecution witnesses is 
not entitled to any weight in determining their 

® uuc# [P 283 C 11 

(b) Penal Code (I860), S*. 460 and 302 

Fer-on causing death at time of committing 
lurking house- trespass by night — He does not 
escape being tried under S. 302 or S. 304. 

Section 460 does not provide for an offence 

u y T i ayS d ° wn a P rinci Pte of constructive 

llabihty. If a person causes the death of another 
at the time of committing lurking house trespass 
by mght or house-breaking by night, it does not 
he escapes being tried under S. 302 or 
B. 304, Penal Code, as the case may be, and that he 
can only be tried under S. 460, Penal Code. 

r, r i a _ __ CP 283 C I] 

Bam Lai Anand II — for Appellants. 

Mohammad Monir, Assistant; to the 
Advocate-General — for the Crown. 

Judgment. — The appellants, Bahadari 
and Shahabu, were convioted under S. 460 
Penal Code, and each sentenced to seven 
years’ rigorous imprisonment. The case for 
the prosecution is that on the night of 1st 
April 1938, the appellants accompanied by 
one or two other persons went to the 
Mehtianwala well and started opening a 
hole into one of the walls of fhe cattle 
enclosure. They were detected by one 
Muhammad Din and he woke up some of 
his companions who were sleeping there. 

Uf these, Khushi Muhammad pursued the 
culprits but was seriously injured. The 
culprits after injuring Khushi Muhammad 
came back to the cattle enclosure and 
removed four bullocks. They then went 
straight to the dera of one Lai which is 
situated at a distance of a mile and a half 
from the place of occurrence. Bahadari and 
a Sikh left shortly after but Shahabu and 
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another Sikh spent the whole day there 
and left with the bullocks in the evening. 
Both Bahadari and Shahabu, when examined 
under S. 342, Criminal P. C., denied the 
commission of the offence and while 
Bahadari attributed the case to the enmity 
that Lai bore him, Shahabu stated that he 
did not know why he was being implicated 
in the case. 

I have gone through the record very 
carefully and have come to the conclusion 
that this conviction cannot be sustained. 
The case for the prosecution as regards the 
incidents at the well is based mainly on 
the statements of Muhammad Din, Ahmad 
Din and Allah Ditta who are said to have 
witnessed the occurrence, and in respect of 
the accused’s presence at the dera of Lai, 
on the statements of Lai, Imam Din Mirza, 
Nawab and Haji. Muhammad Din could 
not identify any of the culprits. Allah Ditta 
did not identify Bahadari but identified 
Shahabu only on 26th May 1938, prior to 
which at least two identification parades in 
relation to Shahabu had been organized. An 
identification held in such circumstances is 
not entitled to any weight whatsoever. 
Ahmad Din no doubt identified Bahadari 
and later on 26th May identified Shahabu 
too but his identification of Shahabu is also 
not of much value for the same reason as 
has been stated in the case of Allah Ditta, 
and his identification of Bahadari becomes 
of no importance in view of the other cir- 
cumstances disclosed in the case. It may 
also be remarked that Shahabu bore small- 
pox marks and it was therefore not difficult 
to pick him out in the circumstances men- 
tioned above. It is further significant that, 
in the first place, out of the persons who 
were present at the well, Hussain, Sardara 
and Lai were not produced and secondly, 
although both Ahmad Din and Allah Ditta 
had in their statements made to the police 
at the earliest possible opportunity (marked 
Exs. D/B and D/C respectively) clearly 
stated that Khushi Muhammad named 
Maulu and Lai as his assailants and pointed 
towards the east, at the trial they denied 
having made any such statement at all. It 
may be noted that the dera of Lai P. W. is 
situated towards the east of the well. 
Further, although it had been definitely 
averred by Muhammad Din who made the 
first information report that the number of 
the culprits was three, all these witnesses 
raised it to four and both these modifications 
appear to have been intentionally intro- 
duced. 


The statements of Lai, Imam Din, Mirza f 
Haji and Nawab also are entitled to no 
credence whatsoever. Lai and his cousin 
Maulu were the persons implicated by 
Khushi Muhammad in his dying declaration. 
Imam Din is a servant of Lai, Haji is hia 
kamin and Mirza and Nawab are hia 
nephews. Considering that Maulu is a 
lambardar and that Lai i3 his first cousin, 
it is not strange that their servants and 
relatives had come forward to extricate Lai 
out of the dangerous position in which he 
had been placed. For Lai to have shifted 
his burden on to the shoulders of Bahadari 
was an easy affair. It is admitted that he 
had suspected Bahadari of the theft of his 
buffaloes one and a quarter year ago and 
he would have had no tender corner for 
him. Lai has himself admitted that he 
remained with the police for three days and 
Imam Din has stated that Lai went to the 
police station with Rs. 25 and that it was 
only after two days that a head constable 
was brought by him and their statements 
were recorded. 

The manner in which the identification 
parades were arranged in this case cannot 
but be strongly condemned. Bahadari was 
arrested on 22nd April and was produced 
for identification on the 25th but it is 
strange that on that day only Muhammad 
Din, Ahmad Din and Nawab were required 
to identify him; of these, Muhammad Din 
and Nawab failed to identify him and 
Ahmad Din alone picked him out correctly. 
Later, on 7th May another identification 
parade was arranged and on that day Imam 
Din^alone from among the members of the 
dera of Lai was required to identify Baha- 
dari. He correctly identified him but Baha- 
dari pointed out to the Magistrate , at once 
that Imam Din knew him already and the 
Magistrate recorded a note to this effect in 
his memorandum of identification. On 19th 
May after Shahabu had been arrested he 
alone was put up for identification and from 
among the witnesses, seven persons were 
required to identify him and neither Ahmad 
Din nor Allah Ditta was included among 
them. On 24th May one Sohan Singh, tracker, 
was a9ked to identify the tracks of Shahabu 
and it was only two days later that Ahmad 
Din was oalled upon to identify Shahabu 
and Allah Ditta to identify both Shahabu 
and Bahadari. From the memoranda of the 
identification parades it does not appear 
whether Haji, Mirza or Lai was ever re- 
quired to identify Bahadari. It is also not 
clear why identification was carried out 
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piecemeal. On 25fch April when the first 
identification parade was held Bahadari had 
heen in custody for at least three days and 
if Muhammad Din, Ahmad Din and Nawab 
could be taken to tbe jail for his identified* 
tion, surely the other witnesses could also 
have been taken for the same purpose on 
that occasion. 

It is again inexplicable why on 7th May 
Imam Din alone was taken to jail for the 
identification of Bahadari from among the 
remaining witnesses. It is again mysterious 
that on 19th May while witnesses had been 
taken to the jail at Gujranwala for the 
identification of Shahabu, those of them 
who had not been called upon to identify 
Bahadari were not even on that date re- 
quired to do so. Later, even on 26th May 
when Ahmad Din was asked to identify 
Shahabu two memoranda were prepared, 
one relating to Ahmad Din and the other 


when they were committing house- trespass 
or house-breaking and that they conse- 
quently could not be tried under S. 302 or 
S. 304, 1. P. C. The Magistrate should have 
seen at the time of framing the charge 
against the accused persons as to what 
offence was committed by them on the 
allegations made by the prosecution. Fail- 
ing him, it was the duty of the prosecuting 
agency to advise him as to the proper Sec- 
tion under which the accused should be 
charged and as to the proper procedure to 
be adopted by him. Death having been 
caused in the circumstances alleged in this 
case, it was the duty of the Magistrate to 
have committed the accused for trial to the 
Court of Session, for that Court alone was 
competent to try an offence of the nature 
disclosed against the appellants. 

D.s./R.K. Order accordingly. 


to Allah Ditta who was required to identify 
both Shahabu and Bahadari on the same 
day but at a different time. The manner in 
which the identification parades were held 
throws a lot of suspicion on the conduct of 
the police and consequently the evidence of 
the identification of the accused persons by 
the prosecution witnesses is not entitled to 
any weight in determining their guilt. No 
stolen bullocks have been recovered and 
there is thus no definite evidence on the 
reoord to connect the appellants with the 
offence. The only basis of their conviction 
is afforded by the oral statements made by 
the prosecution witnesses and, as I have 
indicated above, they cannot be implicitly 
relied upon. On the grounds stated above 
I give the benefit of the doubt to the appel- 
lants and acquit them. 

Before I conolude, I may remark that on 
the facts stated, the Magistrate had no juris- 
diction to try this oase and had I been con- 
vinced that there was a prima facie case 
against the appellants, I would have been 
compelled to reverse both the finding and 
sentence .of the appellants and order them 
to be committed for trial. S. 460 does not 
provide for an offence but merely lays 
down a principle of constructive liability. 
If a person causes tbe death of another at 
the time of committing lurking house- tres- 
pass by night or house-breaking by night, 
it does not mean that he escapes being tried 
ander 8. 302 or S. 304, 1. P. O., as the oase 
°aay be, and that he can only be tried under 
S. 460. I. P. 0. If this were so, aooused 
persons would escape capital punishment 
by pleading that they committed murder 
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Skemp J. 

Gurdas Ram — Accused — Petitioner 

v. 

Emperor. 

Criminal Misc. No. 35 of 1940, Decided 
on 14bh February 1940. 

(a) Government of India Act (1935), S. 270 
—Applicability. 

Section 270 only applies to proceedings “before 
the relevant date,” i.e. 1st April 1937. [P 284 C 2] 

(b) ' Criminal Trial — Transfer — District Magis- 

order dismissing application for transfer 
is judicial — Copy of order ought to be given to 
party on requisition. 

An order of a District Magistrate dismissing an 
application for transfer is a judicial order a copy of 
which ought to be given to a party on requisition. 
It is absurd for the Court to refuse to supply the 
copy on the ground that District Magistrate’s sanc- 
tion was necessary. [P 284 C 2] 

(c) Criminal P. C. (1898), S. 526 (1) (a)— 
Magistrate’s refusal to supply copy of order of 
District Magistrate dismissing application for 
transfer and statement of prosecution witness 
held sufficient ground for transfer under Sec. 
526 (1) (a). 

The Magistrate refused to supply a certified copy 
of the District Magistrate’s order dismissing the 
party’s application for transfer of the case on the 
ground that District Magistrate’s sanction was 
necessary and also refused to supply a copy of the 
statement of a prosecution witness : 

Held that party had a reasonable apprehension 
from all that had happened that he may not re- 
ceive a fair trial in the Magistrate’s Court and the 
case was fit for transfer under 8. 526 (1) (a). 

CP 285 0 1] 

R. L. Anand — for Petitioner. 

Mohammad Monir, Assistant to the Advo- 
cate-General — for the Crown. 
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Order. — This order will dispose of five 
applications for transfer of cases pending in 
the Court of Sheikh Mohammad Akram, 
Magistrate of the First Class, Hoshiarpur. 
For some time past, there has been an 
agrarian agitation in part of the Hoshiar- 
pur district between tenants and landlords. 
These cases have arisen as a result of that 
agitation. There was a previous case in 
another village Panjawar, Tahsil Unao, in 
which the same Magistrate wrote : 

Insidious propaganda is however now making a 
head among those tenants. Irresponsible agitators 
incited the tenants to claim much more than that 
to which they are otherwise entitled. They were 
even advised to make use of force to assert their 
exaggerated claims. The present case is an offshoot 
of this agitation. 

In that case, the Magistrate convicted 
several accused and sentenced them each to 
three months’ rigorous imprisonment. On 
appeal, the learned Sessions Judge reduced 
the sentence to the terms already under- 
gone. The present cases arise from village 
Changarwan, Tahsil Dasuya, which was 
said before me to be 25 or 26 miles distant 
from the first village. There are five cases, 
three under S. 107, Criminal P. C., and two 
cross cases arising out of a fight in which 
one Mangal Singh received fatal injuries. 
A Head Constable on 20th June 1939 lodg- 
ed an information report that there was 
imminent danger of a breach of the peace 
in this village in connexion with the im- 
pounding of certain cattle belonging to the 
tenants and he asked that the police might 
be sent to the spot the same evening. The 
Tahsildar and the police reached the spot 
at 3 P. M. that afternoon and the hour, and 
the date in conjunction indicate that the 
local authorities regarded the matter as 
serious. When they arrived, the tenants 
who are Changs, a sub-caste of Girth, were 
not present and it is stated that the police 
went to their houses some miles away. An 
altercation and then a fight took place in 
which Mangal Singh was fatally injured. 
He died on 20th July 1939, in the jail hos- 
pital (and not in police custody as is most 
wrongly asserted in the application for 
transfer). Out of this fight two cross oases 
arose, one under Ss. 332 and 447, a Crown 
case against the Changs for attacking the 
police, and the other under Ss. 325 and 
147 against the police and the land owners. 
After Mangal Singh’s death, his real brother 
Kanshi Ram lodged a complaint under 
S. 302 which at his request was ordered to 
be tried along with the previous complaint 
under S. 325. 


On 2nd September 1939, the Magistrate 
issued notices against some of the accused, 
but on revision the learned Sessions Judge 
directed that the Magistrate should allow 
evidence to be taken against all the accused. 
On 21st September 1939, the Magistrate 
made an order that the Crown would not 
pay the costs of the complainant’s wit- 
nesses. Another revision was taken to the 
Sessions Judge but withdrawn and on 22nd 
November 1939 the Magistrate modified 
his order. However, on 11th December 
1939, six Ohang witnesses attended; their 
statements were not taken because of an 
objection by the police accused that the 
prosecution could not proceed by reason of 
S. 270, Government of India Act. Official 
witnesses who were present had their ex- 
penses paid but the Magistrate told the 
Chang witnesses that their expenses would 
be paid on the next hearing and they do 
not appear to have been paid yet. For 
various reasons the objection about S. 270 
was postponed until 17th January and over- 
ruled by the Magistrate on 18th January. 
The point that S. 270 only applies to pro- 
ceedings “before the relevant date,’’ i. e. 
1st April 1937, does not appear to have 
been taken before him. If it had been, this 
futile objection could have been dismissed 
forthwith. 

On 4th January 1940 the District Magis-i 
trate dismissed an application for transfer 
made to him. On 8th January the petitioner 
applied for a certified copy of this order. 
On the 10th this was returned by the copy- 
ing office, on the 11th the Ahlmad reported 
that the records had gone to the Court of 
Sheikh Mohammad Akram and Sheikh Mo- 
hammad Akram then refused to supply a 
copy on the ground that the District Magis- 
trate’s sanction was necessary. This I think 
is absurd. Clearly it was a judicial order 
and a copy ought to have been given. The 
tenants wished to make a further applica- 
tion for transfer in the High Court and 
could not do so without a copy of the Dis- 
trict Magistrate’s order. Sheikh Mohammad 
Akram also wrongly refused to give a certi- 
fied copy of the statement of a prosecution 
witness named Shanti Sarup. In his ex- 
planation he said that the accused could 
inspect the record but if they or their coun- 
sel wanted a certified copy there could be 
no possible objection to giving one. The 
complaint arising out of the injuries to 
Mangal Singh was instituted on 6th July 
and nothing effective has been done up to 
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date. The objection under S. 270 was not 
taken until 11th December 1939. 

I think that the tenants have a reason- 
able apprehension from all that has hap- 
pened that they may not receive a fair trial 
in the Court of Sheikh Mohammad Akram 
and I direct that the two cases under the 
Penal Code be transferred to the Court of 
another Magistrate of the First Class to be 
selected by the Distriot Magistrate of Ho- 
shiarpur. It is suggested that if Mr. Skeaf 
is available the cases might be sent to him. 
This order also covers complaint under 
S. 302 relating to the death of Mangal 
Singh although no separate application was 
made in the High Court about that peti- 
tion. I decline to transfer the cases under 
S. 107, Criminal P. G. The evidence in one 
of them is complete and prima facie there 
seems to be a very good case for putting 
members of both parties on reasonable 
security to keep the peace. 

G.N./r.k. Order accordingly . 
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Tek Chand and Abdul Eashid JJ. 

Lala Bam Sarup — Plaintiff 

Appellant. 

v. 

Lala Shiv Dayal Mehra and another 

Defendants — Eespondents. 

First Appeal No. 44 of 1939, Decided on 
1st Maroh 1940, from decree of Sub- Judge 
First Class, Amritsar, D/- 22nd November 
1938. 

(•) Mortgage — Equitable mortgage — Regis- 
tration — If writing itself constitutes bargain 

between parties, it requires registration If it 

is merely evidence of completed transaction it 
does not— Question is one of fact_Writingheld 
required registration. 

An “equitable mortgage” is created by the depo- 
sit of title deeds. It does not require to be reduced 
to writing, but a memorandum or other writing Is 
usually passed, either contemporarily with the 
deposit of the title deeds or subsequently. It is in 
each case a question of faot, as to whether the 
writing itself constitutes the bargain between the 
parties or whether the mortgage had been com- 
pleted by the deposit of title-deeds and the advance 
of money on such deposit, and the writing is 
merely evidence of an already oompleted transac- 
tion. In the former case, the writing falls within 
8. 17, Registration Aot, and, if unrerfstered Is in- 
admissible : A I R 1929 P O 50 and A I R 1939 
* 0 167, Rel. on. [P qq'j q 

In the latter oase, there is no bar to its being 
J® 0vlde nce : A I R 1931 P C 36; A I R 
1916 P C 115 and AIR 1930 Lah 920, Re f. 

! [P 287 C 11 

,eo ^* n 8 the details of the properties the 
mortgagor’s letter ran “now T am oroatin*. 
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equitabie mortgage and am depositing the 

title-deeds. The letter together with title-deeds 
was handed over to the mortgagee : 

Held that not only were the writing of the letter 
and the deposit of the title-deeds contemporaneous 
transactions, but the letter was the sole repository 
of the terms of the bargain, and since it was not 
registered, it was inadmissible to prove the mort- 
gage transaction and its terms could not be proved 
aliunde under 8. 91, Evidence Act, by parole evi- 
dence. [P 287 C 1 ; P 288 C 1] 

(b) Transfer of Property Act (1882), S. 128 
—Donor executing pro- note in plaintiff favour 
and subject to its payment gifting his entire 
property to defendants — Defendants cannot 
retain benefit and repudiate burden. 

The donor executed a pro-note in favour of the 
plaintiff and subject to the payment of the amount 
due thereunder made a gift of his entire property 
in favour of the defendant : 

Held that the defendants could not retain the 
benefit and at the same time repudiate the burden. 
The maxim qui sentit commodum, sentire debet et 
onus (he who receives the advantage ought to 
suffer the burden) fully applied to the case. Fur- 
ther the defendants, being universal donees were 
on the principle embodied in 8. 128 liable to pay 
his debts out of his estate in their hands. 

[P 288 C 1] 

M. L. Puri and Qabul Chand — 

for Appellant. 

J. N. Aggarwal and Chandra Gupta 

for Respondents. 

Tek Chand J. — This appeal arises out 
of a suit instituted by Ram Sarup, plaintiff- 
appellant, for recovery of Rs. 8688-2-3 by 
sale of properties described in detail in the 
plaint. The suit has been dismissed. The 
plaintiff appeals. The relevant facts are 
that one Raghunandan Lai, Aggarwal of 
Lahore, was the father-in-law of the plain- 
tiff Ram Sarup, who is an Engineer em- 
ployed in Jind State. Raghunandan Lai had 
no son and his wife had died some years 
ago. He had three daughters Puran Devi, 
who is married to the plaintiff Ram Sarnp, 
Shakuntla Devi, married to Roshan Lai of 
Lahore and Savitri Devi, married to Atma 
Ram of Ambala District. Some years ago 
Raghunandan Lai and Ram Sarup had 
entered into a partnership: Ram Sarup 
supplied the entire capital, while the work- 
ing was principally in the hands of Raghu- 
nandan Lai. The partnership purchased 
certain immovable properties at Atari, on 
which a grain market, known as the Harish 
Ganj market, was constructed. The partner- 
ship also had a brick-kiln and a timber 
shop. On 21st April 1935, the accounts 
were gone into and a sum of Rs. 7102-12-0 
was found due by Raghunandan Lai to 
Ram Sarup for which he exeouted a pro- 
note bearing interest at 10 annas per cent. 
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or in any other properties which Raghunandan 
Lai might have left. 
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per mensem. On the same day, he depo- 
sited -with Ram Sarup the title deeds of 
the properties at Atari and also handed 
over to him a letter (Ex. P/2) with a view 
to create an “equitable mortgage” over his 
half share of these properties. 

Ten months later, on 15th February 
1936, Raghunandan Lai executed a regis- 
tered deed of gift (Ex. D/l) in favour of 
Lala Shiv Dayal Mehra, Advocate, Lahore 
(defendant 1) and Shrimati Sohag Rani, 
wife of Pandit Maharaj Kishen, Kashmiri 
Brahman of Lahore (defendant 2). In this 
deed he recited that he owed Rs. 7102-12-0 
to Ram Sarup for which he had executed a 
pro- note and that he had also created an 
equitable mortgage in his favour on the 
properties mentioned above. He then went 
on to say that “subject to the preservation 
of Ram Sarup’s rights to the extent of 
Rs. 7500” he gifted one-half share in plots 
Nos. 13 and 14 to Lala Shiv Dayal for 
services rendered to him from time to time, 
and the rest of his property, moveable and 
immovable, to Shrimati Sohag Rani, who 
“for the last twelve years had been serving 
me in all respects and had been helping me 
financially also.” In the concluding portion 
of the deed it was stated that the donees, 
Shiv Dayal and Sohag Rani, had accepted 
the gift and put their signatures thereto. 
The deed was signed by Raghunandan Lai 
and attested, among others, by Shiv Dayal 
and Sohag Rani, Shiv Dayal noting in his 
own hand that he had -signed it “in token 
of acceptance and also as attesting witness.” 
Raghunandan Lai died on 30th July 1936, 
and on 20th February 1938, the present 
suit was instituted by Ram Sarup for re- 
covery of Rs. 8688-2-3 made up as follows: 

Rs. 7102-12-0 principal sum secured on the 

pro- note and equitable mortgage. 

Rs. 1530-15-0 interest due thereon till the date 

of the suit. 

Rs. 54-7-3 expenses incurred, in excess of 

the amount received after the 
death of Raghunandan Lai. 

Besides the donees, Shiv Dayal and Sohag 
Rani, the three daughters of Raghunandan 
Lai, namely, Puran Devi, Shakuntla Devi 
and Savitri Devi and his son-in-law Roshan 
Lai were also impleaded as defendants. 
The suit, as originally brought, was on the 
basis of the pro-note and the equitable 
mortgage mentioned above. At the com- 
mencement of the proceedings these ladies 
and Roshan Lai stated that they had been 

unnecessarily impleaded in the suit, as they 
had not succeeded to the property of the deceased 
and were not interested in the properties in dispute 


Shiv Dayal also stated that as Raghu- 
nandan Lai had 

made a gift of the whole of his property in favour 
of himself and Sohag Rani, the daughters and the 
son-in-law had no interest in the property left by 
Raghunandan Lai. 

On this, the learned Subordinate Judge 
held that the only persons against whom 
relief was or could be asked were Shiv 
Dayal and Sohag Rani and therefore on 
30th March 1938, he ordered that the other 
persons were not necessary parties to the 
suit and, accordingly, their names were 
struck off the record. The plaintiff then 
amended the plaint, in which he based hie 
claim, substantially, on three alternative 
grounds. He alleged that the properties in 
suit had been equitably mortgaged with 
him. Secondly, he averred that if for any 
reason the equitable mortgage were held to 
be invalid, he, as a partner, had a “charge” 
over Raghunandan Lai’s half share in the 
partnership properties and was entitled to 
bring them to sale for payment of the 
amount due to him. Thirdly, he contended 
that Shiv Dayal and Sohag Rani had taken 
possession of the whole of Raghunandan 
Lai’s estate and therefore were his legal 
representatives and as such liable to pay 
the amount due to the plaintiff to the extent 
of his property in their possession. Shiv 
Dayal and Sohag Rani denied the alleged 
equitable mortgage or that the plaintiff had 
a “partner’s lien” which could be enforced 
against these properties in suit. They also 
traversed the allegation that they were 
the “legal representatives” of the deceased 
against whom a decree could be passed for 
any amount that might be found due by 
him to the plaintiff. The learned Subordinate 
Judge found that the sum of Rs. 7102-12-0 • 
was due by Raghunandan Lai to the plain- 
tiff for which he had executed the pro- note 
(Ex. F. 1) on 21st April 1935. He held 
however that the letter (Ex. P/2) contained 
the whole of the bargain of the alleged 
equitable mortgage, but being unregistered 
it was inadmissible in evidence and that 
proof of the transaction could not be given 
aliunde. He found against the plaintiff on 
the alternative claims put forward by him 
and, in the result, dismissed the suit, leav- 
ing the parties to bear their own costs. . 
On appeal, it has been strenuously con- 
tended by Mr. Mukand Lai Puri before us, 
that Ex. P/2 did not require registration 
and that the equitable mortgage has been 
fully proved by this document as well as- 
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by other evidence on the record. This con- 
fcention is devoid of force, and I have no 
doubt that the decision of the lower Court 
on this point is correct. As has been stated 
above, Raghunandan Lai and Ram Sarup 
met on 21st of April 1935 and on going 
through the accounts, it was found that 
Rs. 7102-12-0 was due by Raghunandan 
Lai for which sum he executed the pro- note 
(Ex. P/1) in favour of Ram Sarup. It is 
stated by the plaintiff’s own witnesses that 
at the same sitting” the letter (Ex. P/2) 
was written by Raghunandan Lai and was 
handed over to Ram Sarup. In this letter, 
after describing in detail the properties 

owned by him and Ram Sarup jointly, he 
stated as follows : 

Rs. 7102-12-0 in all is now due from me to you 
I am oreating a complete equitable mortgage of 
my one-half share in the said properties given at 
j* os* 1 to 5 in favour against the said debt due 
from me. Besides, I have handed over to you one 
pro-note in lieu of the said amount carrying interest 
at the rate of annas ten percent, per mensem. I am 
also depositing the sale deeds with you. 

This letter together with the title deeds 
was handed over to the plaintiff. In the 
face of the contents of this letter, it is idle 
for the appellant to contend that it con- 
tained merely a recital of an already com- 
pleted equitable mortgage. Not only were 
the writing of the letter and the deposit of 
title deeds contemporaneous transactions, 
but it is clear that the letter was the sole 
repository of the terms of the bargain. The 
letter however was not registered and 
therefore it is clearly inadmissible to prove 
the mortgage transaction. The learned coun- 
sel for the parties have cited a number of 
rulings before us but it is not necessary to 
discuss them in detail here. The law on the 
subject is well-settled and the decision in 
,eaoh case turns on its peculiar facts. An 
1 equitable mortgage’ is created by the depo- 
sit of title deeds. It does not require to be 
reduced to writing, but a memorandum or 
other writing is usually passed, either con- 
temporarily with the deposit of the title 
deeds or subsequently. It is in each case a 
question of fact, as to whether the writing 
itself constitutes the bargain between the 
parties or whether the mortgage had been 
completed by the deposit of title deed and 
the advance of money on such deposit, and 
the writing is merely evidence of an already 
completed transaction. In the former case, 
the writing falls within S. 17, Registration 
Act, and, if unregistered, is inadmissible. In 
tne latter case, there is no bar to its being 
received in evidence. For instances of cases 
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of the former class, reference may be made 
to the decisions of the Privy Council in 50 
Cal 338 1 and 43CWN 806. 2 In the first 
of these cases at the time of the loan a 
letter was written by the debtor to the 
creditor as follows : 

We hand you herewith title deeds relating to 
. . and also a pro-note of Rs. 63.000 ; this please 
hold as security against the advance made .... 

Their Lordships held that the letter con- 
tained the bargain between the parties, and 
as it was unregistered it could not be re- 
ceived in evidence. In 43 C W N 806 2 the 
parties, professing to create a mortgage by 
deposit of title deeds, contemporaneously 
entered into a contractual agreement in 
writing, which was made an integral part 
of the transaction and was itself an opera- 
tive instrument and not merely evidential. 
It was held by their Lordships that such a* 
document must, under the statute, be re- 
gistered. As instances of the second class 
may be cited 54 Mad 257 3 and 43 Cal 895 4 
at p.. 900. In these cases the writing was 
nothing more than a written record of the 
particulars of the deeds, which were the 
subject of an agreement, constituted by the 
act of deposit and the payment of money, 
and it was therefore held that it did not 
require registration. Reference may also be 
made to 11 Lah 564, 6 which is the leading 
case of this Court on the subject. In that 
case lists, showing that the documents in- 
cluded therein had been deposited by way 
of security, were held to be merely evidence 
of the purpose for which the deeds had been 
deposited. It was further held that the 
mere fact that a memorandum evidencing 
the equitable mortgage is contemporaneous 
with the deposit of title deeds does not per 
se render the memorandum inadmissible in 
evidence for want of registration. 

The case before us clearly falls within 
the former category. The letter (Ex. P/2) 
bears close resemblance to the letter in 50 
Cal 338. 1 After reciting the detail s of the 

1. Subramanian v. Lutchman, (1923) io AIR 

f 2 50 ~'l 1 / i 0 650=60 I A 77=50 Oal 838= 

1 Rang 66 (P 0). 

2. Hari Shankar Paul v. Kedar Nath, (1939) 26 

A I R P 0 167 — 181 I O 935 = I L R (1939) 

Ka / 0 2 ^S? 1 A 184=1 L R U939) 2 Oal 243 

=43 0 W N 806 (P O). 

3. Sundaracharlar v. Narayana Ayyar. (1931) 18 

MaV^T ?p 3 0 6 f 131 1 ° M8 = /81 " 68 = “ 

4 ‘ 

122=43 Cal 895=8 L B R 458 (P O). 

6 . Rail! Brothers v. Punjab National Bank Ltd.. 

(1930) 17 A I R Lah 920=129 10 21=11 Lah 

564=81 P L R 984. 
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properties it says "now I am creating an 
equitable mortgage” .... and ‘‘am depo- 
siting the title deeds” etc. It is clear that 
it was by this writing that immovable pro- 
perty of the value of more than Rs. 100 
was mortgaged and therefore it was com- 
pulsorily registrable. As this document is 
not admissible, its terms cannot under S. 91, 
Evidence Act, be proved aliunde by parole 
evidence. The plaintiff therefore cannot 
found a claim for recovery of money on the 
basis of the alleged equitable mortgage. 

He is however on firmer ground when he 
claims on the pro-note (Ex. P/1), subject to 
the payment of the amount due on which 
the gift of the remaining property of Raghu- 
nandan Lai had been made by him to the 
two defendants and accepted by them. 
These defendants cannot now retain the 
benefit and at the same time repudiate 
the burden. The maxim qui sentit commo - 
dum, sentire debet et onus (he who receives 
the advantage ought to suffer the burden) 
fully applies to the case. Further, the 
defendants, being universal donees from 
Raghunandan Lai, are, on the principle 
embodied in S. 128, T. P. Act, liable to pay 
his debts out of his estate in their hands. 
It is laid down in that Section that where 
a gift consists of the donor’s whole property, 
the donee is personally liable for all the 
debts due by, and liabilities of, the donor 
at the time of the gift to the extent of the 
property comprised therein. Mr. Jagan 
Nath Aggarwal for the respondents con- 
tended that this rule was inapplicable to 
this case, as the defendants had not been 
proved to be universal donees. But this 
contention is clearly untenable. As has been 
stated above, the gift deed itself stated that 
subject to the payment of the debt due to 
the plaintiff, all moveable and immovable 
properties of the deceased had been gifted 
to the defendants. This was corroborated 
by the defendant Shiv Dayal himself in his 
statement on 30th March 1938 when he 
said that Raghunandan Lai had 

made a gift of the whole of the property in favour 
of myself and defendant 2, as stated in the deed. 
Defendants 3 to 6 (the daughter and the other son* 
in-law of Raghunandan Lai) have no interest in 
the property left by Raghunandan Lai deceased. 

Subsequently, when examined as a wit- 
ness, Shiv Dayal said that after the death 
of Raghunandan Lai, he and Sohag Rani 
had been demanding accounts of the pro- 
perties of the partnership from the plaintiff. 
This they obviously did in their capacity 
as the universal .donees and the legal repre- 
sentatives of the deoeased. Again, we find 
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that on 28th October 1938 Sohag Rani 
published a public notice in a newspaper 
(Ex. D-2) in which it was stated that 
Raghunandan Lai had “permanently gifted 
away his entire share” in the properties 
which are now the subject-matter of this 
suit to her and that if any person unlaw- 
fully made purchase or sale of any portion 
of these properties without her permission, 
he would be dealt with according to law. 
All this evidence makes it absolutely clear 
that these defendants are the “ universal 
donees” from Raghunandan Lai and as such 
are bound to discharge the debt, due by 
him to the plaintiff, out of his properties 
which have come in their hands. In this 
view of the case it is not necessary to dis- 
cuss the other points raised in the case, 
namely as to whether the plaintiff as a 
partner had a ‘charge’ or “ partner’s lien ” 
on the properties in suit, or that the de- 
fendants having “intermeddled” with the 
estate of the deceased were his “legal repre- 
sentatives” and, therefore, liable to pay his 
unsecured debts to the extent of his pro- 
perty whioh has come in their hands. 

On the findings given above, the plaintiff 
is entitled to recover from the properties in 
dispute the sum of Rs. 7102-12-0 due on 
foot of the pro- note mentioned above to- 
gether with interest from the date of its 
execution till the institution of the suit, 
which comes to Rs. 1530-15-0, or Rupees 
8633-11-0 in all. The claim for Rs. 54-7-3, 
however, cannot be sustained and must be 
disallowed. In the plaint a prayer for 
future interest from the date of the suit till 
realization was also made, but the learned 
counsel for the appellant did not address us 
on the point, and we do not think that in 
the circumstances future interest should 
be allowed. For the foregoing reasons, I 
would accept this appeal, set aside the 
judgment and decree of the Court below 
and grant the plaintiff a decree for Rupees 
8633-11-0 with proportionate costs in both 
Courts, against Lala Shiv Dayal and Shri- 
mati Sohag Rani (defendants 1 and 2), 
recoverable from the properties mentioned in 
the plaint. 

Abdul Rashid J. — I agree. 
g.N./r.k. Appeal accepted. 
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Bam Lall J. 

Harnam Singh and others — Convicts 

Petitioners 

v. 

Emperor . 

C ™i“' Re™. No. 1552 of 1939, Deoided 
. on 22nd February 1940; case reported by 

1939 JU<3g6 ' Hoshiar P ur . D/- 26th October 

Criminal P. C. (1898), S.. 350 and 537 - 

judgment written by Judge when under order. 

" Pronounced by hi. .uccewor — Irre- 

Sulanty u covered by S, 537. 

v ™ hen * j adgm j lnt is writt ®° by a Judge when 
ne was under orders of transfer but which was 

pronounced by his successor on the date fixed for 

announcement, the irregularity, if any, in suoh 

rnT 0 lB ,?? Vered fche Provisions of 8. 587 AIR 

22 ? 'ft i 7 VoL C r r i J 459: A 1 R nu ddh ei 

and AIR 1939 Lah SI, Rel . on. [P 289 C 1; 

P 290 C 2] 

Nanak Chand Pandit _ for Petitioners. 
lJ. N. Aggarwal — for Respondent 

( Complainant ) . 
Faots. — Mian Harnam Singh and his 
son Prahlad Singh, Bachittar Singh and 
his son Arjan Singh, Rajputs of Garhi Man- 
siwal, police station Garhshankar, were 
convicted under Ss. 448/352, I. P. C., and 
sentenced to pay a fine of Rs. 5 each under 
each offence. In default of payment of fine, 
they were ordered to undergo one week’s 
simple imprisonment for each offence. Their 
case was heard by Mohammad Aziz-ud-Din 
Magistrate, Third Class, Garhshankar, who 
wrote his judgment on 28th May 1939. He 
added a note under the judgment that he 
was under orders of transfer and expected 
to be relieved before 30th May 1939 when 
this case was fixed for pronouncement of 
judgment. He left his judgment to his suc- 
cessor, who was also Mohammad Aziz-ud- 
Din, who pronounced it on the date fixed 
in the presence of the complainant and the 
four petitioners. The appeal preferred by 
the petitioners to the Additional District 

a 8 ! o l ? fc ^ fc . 0 diflmi ssed summarily under 
S. 421, Criminal P.O. They have now made 
the present petition to review the order of 
the Additional District Magistrate. 

Report. — The legal point taken by the 
counsel for the petitioners is that the con- 
viction is bad in law, inasmuch as the 
succeeding Magistrate delivered the judg- 
ment written by his predecessor without 
adopting it as his own and did not give an 
opportunity to the petitioners under S. 350, 

have a de novo trial to 
wmoh they were entitled under the law. 
M40 L/37 & 88 
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The point urged is supported by the autho- 
rity reported in A I R 1939 Rang 249 1 * * 
which lays down that under S. 350, Crimi- 
nal P. C., it is quite possible that the suc- 
ceeding Magistrate may take the judgment 
left by his predecessor and compare it with 
the evidence recorded in the case and dis- 
cover that it expresses what he himself 
would have decided on the case. In that 
case, if there is no demand for a new trial 
on the part of the accused, he may deliver 
that judgment as his own. In fact by so 
doing it becomes his own judgment, but 
where the succeeding Magistrate has deli- 
vered judgment, not as his own judgment, 
put as that of his predecessor without sign- 
ing it himself or dating it, the defect in the 
delivery of such judgment goes beyond a 
mere irregularity curable under S. 537. It 
is not contemplated in the Code that a 
Magistrate shall deliver any judgment other 
than his own and if he does so, it is not an 
irregularity in the form of delivery : it is 
not delivering judgment at all. In this case, 
the succeeding Magistrate no doubt signed 
the judgment, but there is nothing to show 
that he even read it through. Accordingly, 

I submit the records of the case for quash- 
ing the conviction and sentence of the peti- 
tioners, if the Hon ble High Court approves 
the law laid down in fche above authority. 

Order. — This is a reference by fche 
learned Sessions J udge of Hoshiarpur re- 
commending that a conviction and sentence 
of a number of persons convicted by a Ma- 
gistrate of the Third Class, Garhshankar, 
who wrote his judgment on 28th May 1939 
when he was under orders of transfer but 
which was pronounced by his successor on 
the date fixed for announcement, be quash- 
ed on fche ground that fche Magistrate who 
announced the judgment did not give an 
opportunity to fche aooused persons to ask 
for a de novo trial to which they were en- 
titled under fche law. It appears to me that 
there is no ground for holding that any pre- 
judice has been caused to fche accused per- 
sons by fche procedure adopted nor was fche 
learned counsel, who appeared before me 
on their behalf, able fco show how his cli- 
ents were prejudiced. The learned Magis- 
trate appended fche following note fco his 
judgment : 

As I am under orders of transfer from this place 
and it is expected that I will be relieved before the 
date Hxed for announcemen t of judgment In this 

1. Chinnayar v. Mg. Mya Thi, (1989) 26 A I R 

Rang 249=183 I O 216=40 Cr L J 829=1989 

R L R 570. 
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case, I leave it to my worthy successor to an- 
nounce the above judgment on the date fixed for 
announcement. 

The date fixed in the case was 30th May 
1939, for announcement of judgment and 
on that date the judgment was announced 
in the presence of the accused persons. At 
that time no demand for any de novo trial 
was made. In fact an appeal from the con- 
viction was preferred to the Additional Dis- 
trict Magistrate who dismissed the appeal. 
It appears to me that the irregularity, if 
any, in this case is covered by the provi- 
sions of S. 537, Criminal P. C. The point is 
covered by authority. In A I R 1923 All 
276 2 a Magistrate fell ill before the date of 
the announcement of judgment and the 
judgment was, therefore, delivered and sign- 
ed by his successor, and it was held that 
S. 537, Criminal P. C., covered the irregu- 
larity. In this Allahabad case reference 
was made to another unreported case of the 
same Court where a Magistrate after sign- 
ing the judgment had gone off into camp 
and another Magistrate had delivered the 
judgment on his behalf; it was held in that 
case too that the irregularity was covered 
by S. 537, Criminal P. C. In a case repor- 
ted in 7 Cr L J 459 3 a Division Bench of 
the Madras High Court held that where a 
case was adjourned for judgment but before 
that date the Magistrate was transferred 
and was succeeded by another who signed 
and delivered the judgment prepared by his 
predecessor, in the absence of prejudice the 
irregularity was held to be cured. In 11 
O L J 725 4 a Magistrate was transferred to 
another district and his judgment was pro- 
nounced by another; it was held that the 
accused in that case could not even ask for 
a de novo trial. 

In the Calcutta Court apparently a dif- 
ferent view seems to prevail. There it has 
been held that a Magistrate might adopt as 
his own a judgment written by his predeces- 
sor but he could only do so if the accused did 
not ask for a re-trial. This view seems to 
have been followed in a recent Rangoon 
case reported in A I R 1939 Rang 249 1 
where it has been held that if there is no 
demand for a new trial on the part of the 
accused, a Magistrate may deliver a judg- 
ment prepared by his predecessor as his 

2. Nur Muhammad Khan v. Emperor, (1923) 10 

AIBAU 276=71 1 C 525= 24 Cr L J 173 = 
21 A L J 137. 

3. In re Sankara Pillai, (1908) 18 M L J 197 = 7 
Cr L J 459. 

4. Chandika Prasad v. Emperor, (1925) 12 A I R 

Oudh 62=81 I 0 899 = 25 Cr L J 1075 = 28 
O 0 109=11 OLJ 725. 


own and by doing so make it his own judg- 
ment. In other words, he could adopt the 
conclusion recorded by his predecessor if 
the accused did not want a re- trial. In the 
present case no request for re-trial was made 
and in any case it appears to me that when 
there is no suggestion of prejudice caused 
to the accused, the quashing of proceedings 
might result in harassing the accused per- 
sons to undergo a petty trial in which even- 
tually a sentence of Rs. 5 only was imposed. 
I am of the opinion, therefore, that the 
irregularity, if any, in the case was covered 
by S. 537, Criminal P. C., and I prefer to 
follow the view of the Allahabad and the 
Madras Courts. I am supported in this 
conclusion by an unreported decision by 
Blacker J., in Criminal Revn. No. 1623 of 
1937 6 where the learned Judge held that 
the omission of a Magistrate to “pronounce” 
judgment was a mere irregularity. In these 
circumstances I decline to accept the re- 
commendation of the learned Sessions Judge 
of Hoshiarpur. 

D.S./r.k. Order accordi ngly . 

5. Gian Si D gh v. Amar Singh, Reported in (1939)- 
26 A I R Lah 21=179 I G 990=40 Cr LJ 288 
=1 Ij R (1938) Lah 567=40 PER 996. 
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Dalip Singh J. 

Firm Ralla Ram Daulat Ram through 
Daulat Ram — Defendant — 

Petitioner- 


v. 

J aswant Rai , Plaintiff and others ^ 
Defendants — Respondents. 

Civil Revn. No. 487 of 1939, Decided oa 
30th November 1939, for revision of order 
of Senior Sub- Judge, Ferozepore, D/- 11th 
February 1939. 

(a) Civil P. C. (1908), O. 41, R. 23 — Order 
remanding case and ordering stamp on appeal 1 
to be refunded — Revision lies. 

Revision is competent from an order remanding, 
case under O. 41, R. 23 and directing stamp on 
appeal to be refunded, even after a finding has been 
given on the issue remanded. [p 291 O 11 

(b) Civil P. C. (1908), O. 8, R. 6 — Accounts 
of one and same person — Fact of accounts being 
separate would not attract O. 8, R. 6. 

If the accounts were of one and the same person, 
the mere fact of the accounts being separate or m 
different names would not attract the provisions 
of O. 8, R. 6. [P 291 C 1] . 

D. N. Aggarwal — for Petitioner . 

R. P. Khosla — 

for Respondent (Plaintiff), 

Order. — A preliminary objection is raised 
that revision is incompetent because on re- 
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mand the trial Court has found the issue 
framed against the defendant and the defen- 
dant can appeal and raise the grounds raised 
in revision. This is not correct. The order 
of remand as stamp was refunded presum- 
ably purports to be under O. 41, R. 23, and 
therefore would become final if not attacked 
by way of appeal or revision. I therefore 
overrule the preliminary objection. On the 
merits, the trial Court found as a fact that 
the khatas though separate were of one and 
the same person. It is stated before me that 
Daulat Ram is the sole proprietor of the 
farm Ralla Ram Daulat Ram. The Appellate 
Court without noticing the evidence of 
Kundan Lai, the person keeping the two 
accounts on which the trial Court had relied 
held that as the accounts were separate, 
set off could not be claimed. But if the 
accounts were of one and the same person, 
the mere fact of the accounts being separate 
or in different names would not attract the 
provisions of O. 8, R. 6 or come within 
AIR 1927 Lah 228. 1 I therefore accept 
the revision. The account itself indicates 
that the accounts were of one and the same 
person as one item in the account of Daulat 
Ram alone purports to be of the firm Ralla 
Ram Daulat Ram. The decree of the trial 
Court is restored with proportionate costs 
throughout. 

D.s./r.k. Revision allowed . 
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1. Alliance Bank of Simla v. Mohan Lai (1927) 

io 228=101 I 0 762=8 Lah 105= 

28 P L R 427. 
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Bhide J. 

Was Dev through Mt. Vidya Vati _ 

Defendant — Appellant, 
v. 

Firm Dheru M al.Baij Nath and another 
Plaintiffs and others, Defendants 

Respondents. 

Second Appeal No. 30 of 1940, Decided 

on 21st March 1940, from decree of Dist. 

Judge, Jullundur, D /- 5th October 1939. 

(a) Second Appeal— New plea. 

A plea not taken in the Court below or not even 
raised in the grounds of appeal cannot be allowed 
to be taken up in second appeal. [p 292 C 1] 

JftJSTrS: Ab Proper,y Act (1882) - AppH - 

in £orce in the Punjab but the 

the Act Can alone 1)6 held bo appli- 
cable in this province. [P 292 0 1] 

PrfSL T f“ n#fer , of Pr °P®r‘y Act (1882), S. 56— 

falth. PliCd IO aUCd ° n ' PUrchMCr 


AHhough S. 56 seems to apply only to voluntary 
transfers the equitable principles of the Section can 

nrnnoH- 16 ^ 6Ven , to # an auction-purchaser who buys 
property m good faith : 7 All 711, Bel. on. * 

[P 292 C lj 

Bhagat Ram — for Appellant. 

Achhru Ram — for Respondents 

(Plaintiffs). 

Judgment.-— The facts giving rise to this 
appeal are briefly as follows : Kharaiti Ram, 
defendant 1, borrowed Rs. 1000 from the 
Punjab Co-operative Bank at Jullundur and 
deposited certain title deeds of his property 
namely one shop (described as ‘Dohafcta*) 
and a house by way of equitable mortgage. 
The plaintiff firm Dheru Mal-Baij Nath 
stood surety for the loan. Thereafter the 
Bank gave notice to the plaintiffs and defen- 

f k Dfc ^ K u? ralfcl Ra “ demandin g Payment, and 
the debt was paid by the plaintiffs. Subae- 

?•<* “S 7 the Bank fcransf erred to the plain- 
tiffs the pro- note as well as the title deeds 

deposited with them duly endorsed in favour 
of the plaintiffs. In the meantime, in exe- 
cution of a money decree obtained by one 

rl?*t ? a i agaiD8fc Kharaifci Ram, the shop 
(which had been mortgaged in favour of the 

Punjab Co-operative Bank and the mort- 
gagee rights in which were later on trans- 
ferred to the plaintiff firm, as stated above) 
was sold and was purchased by Moti Ram 
father of Was Dev, defendant 3, on 22nd 
April 1935. On 9th July 1937 the plaintiff 
farm instituted the present suit for recovery 
SL*^ 8 * ■ 1372-9-0 against Kharaiti Ram and 
Was Dev, adding the Punjab Co-operative 
Rank as a pro forma defendant. The claim 
was contested by Kharaiti Ram and Was 
Dev on various pleas. Ultimately Kharaiti 

k* 0 a compromise with the 
plaintiff firm waiving his pleas and agree- 
ing to a decree being passed in favour of 

, e . ~ lff firm on condition that the 
plaintiff firm shall first proceed in execution 
against the shop. The issues, so far as they 
related to Was Dev, were decided against 
him and a decree was passed eventually in 
the plaintiffs favour, directing the Bale of 
the mortgaged property with the condition 
that the shop should be sold first to satisfy 
the plaintiffs claim and if any balance re- 
mained after the sale of the shop the house 
was also to be sold for payment thereof. 

^^dcdsion an appeal was preferred 
to the District Judge. 

The only point argued before the learned 
District Judge was that according to the 
principle of S. 56, T. P. Act, the house and 
not the shop should be sold first in order to 
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satisfy the plaintiffs’ claim. The learned 
District Judge held that the principle of 

S. 56 was not applicable as the shop had 
been purchased by Moti Bam in an auction 
sale. He therefore affirmed the decision of 
the trial Court and dismissed the appeal. 
A second appeal has now been preferred to 
this Court by Was Dev. The learned counsel 
for the appellant first tried to argue that 
the plaintiffs had not proved that the equi- 
table mortgage in favour of the Bank was 
duly transferred in their favour and that 
only the pro-note had been transferred to 
the plaintiffs; but no such plea appears to 
have been taken in the Court below and 
the point was not even raised in the grounds 
of appeal before the learned District Judge. 
In the circumstances, I see no reason to 
allow this point being taken up at the stage 
of second appeal. As regards the question 
of the applicability of S. 56, T. P. Act, it is 
true that the Act is not in force in this 
provinoe but the principles of the Act can 
alone be held to be applicable in this pro- 
vince. According to the wording of S. 56, 

T. P. Aot, it would appear that the Seotion 
only applies when a person, who is the 
owner of two or more properties, mortgages 
them to one person and then sells one or 
more of the properties to another person. 
According to its wording, the Seotion would 
seem to apply only to the case of voluntary 
transfers, and it has been held by the 
Allahabad High Court that the Section doe3 
not apply to auction- sales in execution of 
decrees: see 51 All 606 1 and 43 All 589. 2 

The learned counsel for the appellant, 
however, contended that although the Seo- 
tion may not apply in terms to the facts 
of the present case, the equitable principle 
of the Section should be held to be appli- 
cable even to an auction-purchaser who 
buys property in good faith. In support of 
this contention the learned counsel has 
relied on 7 All 7 11. 3 The facts of that case 
appear to be similar to those of the present 
case. S. 56, T. P. Act, was not considered 
in that case ; but after considering the pro- 
visions of S. 81 of the Aot, it was held that 
the principles applicable to a puisne en- 
cumbrancer in the marshalling of securities 
should be applied to a bona fide purchaser 

1. Naubat Lal v. Mahadeo Prasad, (1929) 16 

A I R All 809=116 I 0 297=51 All 606=1929 

A L J 419. 

2. Rama Shankar Prasad v. Ghulam Husain, 

(1921) 8 A I R All 323 = 63 I C 209 = 43 All 

689=19 A L J 584. 

3. Bodh Mai v. Ram Harakh, (1885) 7 All 711 = 

« 1885 AWN 198. 
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for value without notice. In the present 
instance there is nothing to show that the 
shop in question was not purchased by 
Moti Bam in good faith. The mortgage 
charge was not notified at the time of the 
auction- sale and he had no notice of it. The 
only argument on which the learned coun- 
sel for the respondents relied was that a 
purchaser at an auction- sale only gets the 
right, title or interest of the judgment- 
debtor. But even if this be so, I do not see 
why the principle laid down in 7 All 711 3 
should not be applied on equitable grounds 
in the present case, when it appears that 
the shop was purchased in good faith by 
Moti Bam. The compromise between Kha- 
raiti Bam and the plaintiffs to the effect 
that the shop should be proceeded against 
first in execution appears to be collusive and 
was evidently made with intent to benefit 
Kharaiti Bam at the expense of Was Dev. 
The learned counsel for the respondents 
himself conceded that Was Dev would be 
entitled to contribution from Kharaiti Bam 
according to the principle laid down in 
S. 82, T. P. Act. In the oircumstanoes, I 
do not see why he should not be allowed 
the benefit of the principle of marshalling 
at this stage instead of being driven to the 
necessity for instituting a suit for contribu- 
tion after the sale of the shop. Following 
the principle laid down in 7 All 711, 3 I 
accept the appeal and modify the decrees 
of the Courts below to the extent of direct- 
ing that out of the mortgaged property the 
house should be sold first and if the pro- 
ceeds are not found sufficient to satisfy the 
plaintiffs’ claim, then the shop should be 
sold for the payment of the balance. In 
view of all the circumstances I leave the 
parties to bear their costs throughout. 

G.N./r.K. Appeal accepted. 
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Dalip Singh and Blacker JJ. 

Behari Lal — Petitioner. 

v. 

Sheikh Abdul Qadir Ilamyari — 

Bespondent. 

Criminal Revn. No. 1142 of 1939, Deci- 
ded on 2nd November 1939; case referred 
by Blacker J., D/- 21st September 1939. 

(a) Criminal P. C. (1898), S. 195 — Charges 
under S s. 465 and 466, Penal Code, against 
Subordinate Judge — Complaint by Court is not 
necessary. 

Where a Subordinate Judge has abetted an 
offence under 8. 193, Penal Code, and is also 
alleged to have committed offences under 8s. 465 
and 466, Penal Code, complaint by the Court, so 
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far as the offences under 8s. 465 and 466 are con- 
corned, is not necessary, as he is not a party to the 
proceeding before the Court. [p 297 C 1] 

( b ) Criminal P. C. (1898), S. 195 _ Offence 
committed in course of suit — Suit transferred 
to another Court which finally disposed of it — 

mlder S? 195 b COmpetent to make complaint 

If a case or proceeding has been before various 
Courts and an offence is alleged to have been com- 
mitted in that proceeding or case faffing under the 
various sections prescribed in S. 195, Criminal 
r. U., then all the Courts have jurisdiction to 
make the complaint though, normally speaking, 
the proper Court to make the complaint is the 
Court whioh finally tried and determined the suit, 
ilence, where an offence is committed in the course 
of a suit before a Court and that suit is subse- 
quently transferred to another Court the latter 

D°?ne 1S ; < ^ >1 ?P 0fcenfc to make a complaint under 
8. 195 : A I R 1929 Cal 724, Bel. on. [P 297 C 1] 
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(c) Criminal P. C. (1898). S. 476 — Succes- 
sors an office of senior Subordinate Judge can 
make complaint. 

Successors in office of senior Subordinate Judge 
are perfectly competent to deal with the proceeding 
under B. 476 and order or not order a complaint 
under 8. 195 as they think fit. [P 297 0 2] 

<d) Criminal P. C. (1898). S. 476- A- Offence 

»“.«•<* S. 193, Penal Code, 

rCu n-'i- b 7. S J ubord,n “‘' Judge in course of 
suit— District Judge transferring suit to senior 

Subordinate Judge while retaining proceeding 

Jrt-i- 476 , ^ ith himself — Power of senior 
Subordinate Judge tomake complaint is taken 
away. 

a J7 h ® re a subordinate Judge is alleged to have 
abetted an offence under 8. 193, Penal Code, in 
course of a suit and the District Judge as superior 
Court has transferred the suit to senior Subordinate 
Judge but has retained the proceedings under 
S. 476 to himself, the effect of this order la to take 
away the power of senior Subordinate Judge to 
make complaint and henoe the latter Court’s order 

^ SSXi ♦i”"*?® ^°“P laint on the ground of lack 
of jurisdiction is right. [P 297 0 2 ; P 298 C 1) 

(e) Criminal P. C. (1898), S. 476-For Court 
to take action under S. 476, application is not 
necessary. 

Under 8. 476 there is no necessity for an appli- 
cation and the Court can be moved otherwise to 
take action under 8. 476. [p 298 C 2] 

c Crimm'd *>. C. (1898), S. 476-B-Superior 
^ r,ookm * rl *h* of appeal under S. 476-B 
—High Court can revise its order and can make 
complaint itself. 

Where a superior Court has overlooked the alter- 
native of an appeal before him under 8. 476-B it 
would be quite within the powers of the High 
Court to revise the order of suoh Court on the 
ground that it had refused to exercise jurisdiction 
*hlch was vested in it by law, and High Court 
oan then make a complaint itself, or send it to the 
Sessions Judge for disposal of the appeal. 

[P 299 C 1] 

Muhammad Monir, Assist. Advocate- 
General — for the Grown . 

K. L. Gauba — for Respondent. 


Order of Reference. 

Blacker J — In spite of the fact that the 
petitioner did not appear before me, this 
case is, in my opinion, of such public impor- 
tance that it should not be allowed to drop. 

khe public importance and the 
difficulty of one of the legal points involved 
with which I will deal later, I am also of 
opinion that this is a case which should be 

dealt with by a Bench of more than one 
Judge. 


The facts of the case may be briefly 
stated. In 1930 a declaratory suit with 
regard to a temple was filed by Pandit 
Behari Lal, the petitioner in the present 
proceedings, against Radha Mohan, one of 
the respondents. This case was in the Court 
of Sheikh Abdul Qadir, who was then a 
Subordinate Judge at Delhi. In due course, 
Radha Mohan filed a written statement in 
reply to Behari Lai’s plaint. When how- 
ever he started his evidence, it struck coun- 
sel for the plaintiff- petitioner that that 
evidence was not consistent with the plead - 
ings in the written statement. He accord- 
ingly inspected the record and found that 
a ^ new written statement had been sub- 
stituted for the original written statement 
which was quite at variance with it, and 
more consistent with the evidence whioh 
was being produced. In view of this dis- 
covery Behari Lal, the petitioner, moved 
the then Sessions Judge, Mr. Middleton, 
to transfer the case and also to enquire 
into the substitution which appeared to 
have been effected with the active help 
of the presiding Judge himself. Mr. Mid- 
dleton took the case into his own Court 
and started an enquiry into the allegations 
of forgery and fabrication of evidence. He 
was transferred before he could complete 
this enquiry and he passed no orders on 
the application. It has been stated during 
the course of the proceedings that he made 
a report on the matter to the High Court. 

I have enquired from the Registrar but no 
suoh report is on record and in any case it 
could only be an administrative report and 

^° Ul ^^, irrel0vanfc ** theso Proceedings. 
Mr. Middleton was succeeded as District 
and Sessions Judge by Chaudhri Niamat 
Khan. The Chaudhri transferred the case 
to the Court of the then Senior Subordi- 
nafce Judge, Lala Ram Kanwar, and passed 
an order reserving to himself the power to 
hold an enquiry into the allegations of fraud 
and forgery. This order, which I think 
must be held to be an order which the 
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learned District Judge had no legal power 
to pass, seems to me to have been at the 
root of all the trouble that has subsequ- 
ently occurred in this case. Lala Ram 
Kanwar proceeded to dispose of the civil 
suit and in his judgment he has dealt at 
length with the question of the substitu- 
tion of this document. He has given rea- 
sons which prima facie seem to me sound 
for holding that the written statement 
which now appears on the file is in fact a 
forged document which was substituted. 
He has also given reasons which also prima 
facie appear sound for holding that the 
Presiding Judge must have been concern- 
ed in the matter. As it is the implication 
of the Presiding Judge which gives this 
case its very great importance, I may here 
state what those reasons are. 

The original statement apparently had 
on the back of it one order dated the day 
the statement was filed and the beginning 
of another order continued on the next page 
which was written at a later date. These 
orders appear on the back of the present 
statement and according to Lala Ram Kan- 
war they are in the handwriting of Sheikh 
Abdul Qadir. It seems to me fairly clear 
that if there was in fact a substitution, 
these orders could not have been written 
on the back of the new document by 
Sheikh Abdul Qadir unless he had himself 
copied the orders from the original docu- 
ment and therefore knew that the substitu- 
tion had taken place. 

The next stage in the proceedings was 
an application to Lala Ram Kanwar to 
make a complaint against Radha Mohan, 
the Subordinate Judge and a third person. 
Lala Ram Kanwar, who had already in his 
judgment in the civil case shown that he 
fully believed that a forgery had taken 
place, nevertheless rejected this applica- 
tion. It is clear that he did not reject it on 
the merits but because he thought that in 
view of Chaudhri Niamat Khan’s order, 
which has been referred to above, he had 
no 'jurisdiction to deal with it. The case 
then came before Mr. Beckett who by this 
time had become the District and Sessions 
Judge at Delhi. Unfortunately the peti- 
tioner does not appear to have put it before 
Mr. Beckett in the form of an appeal 
against Lala Ram Kanwar’s orders reject- 
ing the application. If he had done that, 
there would not have been the slightest 
difficulty at all. Mr. Beckett could either 
have accepted or rejected the appeal : If he 
had rejected the appeal, the matter would 


have ended there ; if he had accepted the 
appeal, there would have been a perfectly 
valid complaint to which nobody could have 
taken exception. Mr. Beckett however felt 
a legal difficulty. S. 476-A, Criminal P. C. f 
lays down that the superior Court can only 
make a complaint in a case where the 
original Court has either not made a com- 
plaint or has not rejected an application 
for making a complaint. In the present case 
whatever his reasons may have been, Lala 
Ram Kanwar had rejected the application 
for making a complaint. This, Mr. Beckett 
thought, effectively barred the jurisdiction 
of the District Court in the absence of an 
appeal. Mr. Beckett took the view which I 
think was probably correct, as far as the 
initiation of criminal proceedings was con- 
cerned, that the District Court had no 
jurisdiction to deal with the matter. He 
therefore held that the Senior Subordinate 
Judge, who had heard and decided the case, 
was the proper authority to enquire into 
these proceedings, and he accordingly passed 
an order transferring the proceedings back 
to that Court. In the meanwhile Lala Ram 
Kanwar had been succeeded as Senior Sub- 
ordinate Judge by Sardar Sewa Singh. 
Sardar Sewa Singh filed a complaint under 
Ss. 193, 465 and 466, Penal Code, against 
the two present respondents, and he also, 
as Sheikh Abdul Qadir was a Government 
servant, got the sanction of the Local Gov- 
ernment for his prosecution under S. 197. 
The complaint was put before Mr. Lewis, 
Additional District Magistrate, and he in a 
fairly detailed order has decided that there 
was no valid complaint before him and he 
has discharged both respondents. This is 
the order against which two petitions for 
revision are filed. 

As a matter of fact it is not really neces- 
sary to consider Mr. Lewis's order in detail 
because although he may in the end have 
come to a correct conclusion that the pre- 
sent complaint was null and void, he has 
misdirected himself in law on several points 
and I am unable to uphold the reasoning by 
which he has reached this conclusion. On 
the case being called before me the peti- 
tioner was absent and Mr. K. L. Gauba, 
counsel for the respondent Sheikh Abdul 
Qadir urged upon me with some force that 
I should therefore dismiss the petitions. He 
said that the petitioner had not cared to 
pursue it, that even the Crown was not 
concerned, that the matter was very old 
and that Sheikh Abdul Qadir had suffered a 
good deal on account of these proceedings 
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‘tanging over his head. This last argument 
however appears to me to be quite irrele- 
vant. I am of opinion that these are pro- 
ceedings which should not be permitted to 
drop unless the Court comes to the conclu. 
sion that it is now impossible in law to 
proceed with them. The matter does not 
merely concern Sheikh Abdul Qadir, the 
petitioner and Radha Mohan ; it is in my 
opinion a matter of very great public 
importance. An allegation has been made 
against a member of the judiciary the 
nature of which is suoh as, if it is true or 
even believed in, must very greatly shake 
the confidence of the public in this Province 
in the whole administration of justice. No- 
body would be more pleased than myself if 
Sheik Abdul Qadir were proved to be inno- 
cent of the charge against him because as a 
member of the judiciary I feel that this 
charge is a slur on myself and on every 
other member of the judiciary of the Pro- 
vince just as it is upon the respondent and 
•it would not only be Sheikh Abdul Qadir’s 
fair name which would be cleared by his 
•acquittal but that of the whole judiciary of 
the Province. On the other hand, if in fact 
Sheikh Abdul Qadir has committed this 
offence, it is one of suoh a serious nature, 
that I think there can be no two opinions 
as to the imperative necessity of his being 
punished and adequately punished for it. I 
think therefore that if it is possible in law 

'for this prosecution to proceed, it should 
•prooeed. 

It now remains to examine the legal 
•points involved. The first question is whe- 
ther a complaint was necessary at all. This 
I think must be answered in the affirmative. 
The allegation was that an offence of fabri- 
cating false evidence by means of forgery 
had been committed by Radha Mohan with 
the abetment of the Subordinate Judge. 
This, as far as Radhe Mohan is concerned, 
is an offence punishable under S. 193, 
Penal Code, and therefore under S. 195, 
Criminal P . C., a Magistrate could only 
take cognizance of it on the complaint of 
the Court in which the proceeding in rela- 
tion to which the offence was committed 
was being held. As far as Sheikh Abdul 
Qadir is concerned, there is no doubt that 
his offence also comes under the same Sec- 
tion or is an abetment of it and therefore 
ol* (b) of S. 195 would apply. It should 
cowever be noticed that Ss. 465 and 466 
tave been added in the complaint and these 
Jr© offences for which a complaint by the 
l^ourt is only necessary in a case when they 
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have been committed by a party to the 
proceedings. The learned Magistrate ap- 
pears to have rather curiously misdirected 
himself on this point and from the language 
of his remarks upon this cl. (o) (he has said 
cl. (b) but he obviously means cl. (c) ) he 
seems to think that no complaint could be 
made by the Court under these Sections 
against a person who is not a party to the 
proceedings. It should not be necessary to 
point out to a Magistrate of his experience 
that the clause means just the opposite, 
namely that in such a case a complaint by 
the Court is not necessary and any mem- 
ber of the public (including the Judge) is 
competent to make a complaint. Sub-s. (4) 
to S. 195 however has to be considered. It 
seems to me on the allegations that the 
true position of Sheikh Abdul Qadir was 
that of an abettor of the offence committed 
by Radha Mohan. Under this sub-section 
therefore even though Sheikh Abdul Qadir 
was not a party to the proceedings, he 
would be an abettor of an offence com- 
mitted by a party to the proceedings and 
therefore the provisions of this Section 
would apply and a complaint by the Court 
would be necessary in his case. 

The next point to be considered is whe- 
ther Sardar Sewa Singh was in the ordinary 
course of events competent to make this 
complaint. To this question I think the 
answer should be clear. Under S. 559, 
Criminal P. C., Sardar Sewa Singh as the 
8uocessor-in-office of Lala Ram Kanwar 
could exercise all the powers that Lala Ram 
Kanwar could have exercised. This matter 
was fully discussed before a Bench consist- 
ing of, Tek Chand J., and myself in Faqir 
Singh* s case and we there held that whe- 
ther one Court was the successor- in. office 
of another was a question of fact and that 
where there was in fact a succession of 
officers holding the post of Senior Subordi- 
nate Judge it was sufficiently established 
that any one of those officers was the suc- 
cessor-in-office of any of his predecessors. 

It then remains to be seen whether Lala 
Ram Kanwar could in the ordinary course 
have filed this complaint. Here again I 
think the answer is “yog." The learned 
Additional District Magistrate again seems 
to me to have misdirepted himself in think- 
ing that it is only the Court in which the 
offence is committed that can complain. 

The language of the Section itself makes 
this perfectly clear. It is not merely the 
Court m which the offence is actually com- 
mitted which can make the complaint but 
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the Court in which the proceeding was 
being held in which the offence was com- 
mitted. It is clear that the proceeding in 
which the offence was committed was the 
suit by Behari Lal against Badhe Mohan 
and it is equally clear that this suit was a 
proceeding in the Court of Lala Bam Kan- 
war. That being so, according to the plain 
language of the Section, Lala Bam Kanwar 
could have made a complaint : Apart from 
this however, even if the view be not ac- 
cepted that the complaint was made in a 
proceeding which was in Lala Bam Kan- 
war’s Court, the Section is actually wider 
than that and speaks about an offence 
committed not only in but also in relation 
to any proceeding in the Court in question. 
There is no doubt in my mind that an 
offence committed in the suit whilst it was 
in Sheikh Abdul Qadir’s Court was at any 
rate committed in relation to the proceed- 
ings which were later held in the Court of 
Lala Bam Kanwar. I therefore think it is 
clear that Lala Bam Kanwar could make 
this complaint and if he could make it, 
Sardar Sewa Singh could also make it. 

Now comes what appears to me to be the 
crux of the whole case and this I think is 
a matter of very great difficulty. The ques- 
tion is: what is the effect of the order of 
Lala Bam Kanwar rejecting the application 
not on the merits but on a mistaken idea 
that he had no jurisdiction to deal with it ? 
Did this order of his bar any subsequent 
proceedings by his successor-in-offioe, Sardar 
Sewa Singh? Actually there does not appear 
to be anything in the Criminal Procedure 
Code that I can find which bars a Court 
from making a complaint of its own motion 
even after it has rejected an application by 
an interested party to do so, though ordi- 
narily this would be a somewhat extraordi- 
nary procedure and might be held to amount 
to a review of its own order, a procedure 
which is not usually held to be contem- 
plated in criminal proceedings. On the other 
hand, it might be argued that Mr. Beckett’s 
order had the effect of setting aside Lala 
Bam Kanwar’s order to the effect that he 
had no jurisdiction. But then the answer 
to this would I think possibly be that such 
an order was beyond Mr. Beckett’s juris- 
diction and that Mr. Beckett could have 
only reported the matter to the High Court 
and recommended to the High Court that 
it should set aside Mr. Bam Kanwar’s order 
in revision and direct him to enquire into 
the matter afresh. Another view whioh 
might possibly be held is that Mr. Beokett's 
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order was wrong in that S. 4 76- A would 
only refer to a case in which the trial 
Court bad rejected the application on the 
merits and not because it thought it had 
no jurisdiction. This is possibly a view 
which one would like very much to hold, 
but I doubt whether it is consistent with 
the language of the statute itself. S. 476-A 
does not specify in any way the grounds 
on which the application is to be rejected 
and therefore it must be assumed that it 
includes rejection for any reason whatso- 
ever and not merely on the merits. I am 
therefore to some extent inclined to the 
view that this order of Lala Bam Kanwar, 
not having been appealed against, acted as a 
bar to further proceedings. The District 
J udge could not take action as there was no 
appeal before him and Lala Bam Kanwar 
himself or his successor could not review 
that order. The question, however, I think 
is one of very great difficulty and as the 
case, as I have said above, is of considera- 
ble importance I think that it should be 
heard by a larger Bench and I recommend 
to the Hon’ble Chief Justice accordingly. I 
also think that in view of the great public 
importance of the case the Crown should 
be asked to direct the Advocate- General or 
one of his Assistants to appear and argue 
this case for the Crown. 

I do not know whether it is in my pro- 
vince to suggest it but it would seem to me 
that even if it is held that the Additional 
District Magistrate has come to a right con- 
clusion and that there was no valid com- 
plaint before him, this Court should not let 
the matter drop. I think this Court has 
ample revisional powers to set aside Lala 
Bam Kanwar’s order or the order of Mr. 
Beckett whichever appears to it to be the 
order which is at fault and to send the case 
back to either Court for further enquiry and 
the making of a fresh complaint, or even in 
revision to make that complaint itself. 

Judgment of Division Bench. 

Dalip Singh J. — The facts of this case 
are sufficiently given in the referring order 
of my learned brother and it is unnecessary 
to recapitulate them here. The points arising 
in this case have been very appropriately 
summarised by the learned Assistant Advo- 
cate-General. They are as follows: (1) Whe- 
ther a complaint was necessary for the 
prosecution of Badha Mohan and Abdul 
Qadir? (2) Whether the Senior Subordinate 
Judge was the competent Court to make a 
complaint, if necessary? (3) If the Senior 
Subordinate Judge was the competent Court 
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was Sardar Sawa Singh or Mr. Abdul Bab 
who suooeeded the original Senior Subordi- 
nata Judge Lala Ram Kanwar, who tried 
the case oompetent to make the complaint 
as successors of the Senior Subordinate 
Judge ? (4) What is the effect of Lala Bam 
Kan war’s order refusing to make a com- 
plamt for laok of jurisdiction? (5) Whether 
the High Court can make the complaint 
itself or revise, if Decessary, any of the 
orders passed either by Lala Ram Kanwar 
or Chaudhri Niamat Khan or Mr. Beckett ? 

a j first point the learned Assistant 

Advocate- General contends that a charge 
under S. 193 could not be taken cognizance 
of by the Court without a complaint against 
either Radhe Mohan or Abdul Qadir but he 
contends that the charges under S. 465 and 
S. 466 did not need a complaint by a Court 
as against Abdul Qadir though they did 
need a complaint by a Court as against 
Radha Mohan as Abdul Qadir was not a 
party to the proceedings before the Court 
and he was not an abettor nor charged 
•with criminal conspiracy with anybody but 
was a principal offender under S. 465 or 
S. 466, or both. It is unnecessary in view 
of the conclusions to which I have come on 
other points to go deeply into this matter. 
It is sufficient to say that as at present 
advised, I am inclined to consider that the 
contention of the learned Assistant Advo- 
cate. General is correot and that no com- 
plaint was necessary against Abdul Qadir so 
far as the oharge under S. 465 and under 
S. 466 was concerned because according to 
the order of Sardar Sewa Singh he was a 
principal offender under those sections for 
haying forged himself the orders passed and 
written on the back of the replication which 
purported to be on a date on which they 
were not so passed or written. 

On the second point as to whether the 
Senior Subordinate Judge was a competent 
Court to make the complaint it seems to me 
that the words of the Section itself are per- 
fectly clear. The suit was no doubt origi- 
nally in the Court of Mr. Abdul Qadir but 
it was transferred to the file of the learned 
District Judge, Mr. Middleton. It was 
then remitted by order of Chaudhri Niamat 
Khan to Lala Ram Kanwar, Senior Sub- 
ordinate Judge, and that learned Judge 
finally disposed of the case. Now, under 
B. 195 a complaint has to be made of an 
offenoe "alleged to have been committed in 
• * • • a °y proceeding in any Court.” The 
offence was committed in the suit which 
was in the Court of the Senior Subordinate 
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Judge and therefore it appears to me that 
e Senior Subordinate Judge was compe- 
tent to make this complaint. Several rul- 
mgs were cited by the learned Assistant 
Advocate. General. I think the law is cor- 
rectly laid down in A I R 1929 Cal 724, 1 
where it is pointed out that if a case or 
proceeding has been before various Courts 
and an offence is alleged to have been com- 
mitted m that proceeding or case falling 
under the various Sections prescribed in 
b. 195, Criminal P. C., then all the Courts 
have jurisdiction to make the complaint 
though, normally speaking, the proper Court 
to make the complaint is the Court which 
finally tried and determined the suit. I see 
no reason on the plain words of the Section 
to hold otherwise. The learned counsel for 
Sheikh Abdul Qadir sought to contend that 
the offence must be committed in the pre- 
sence of the Presiding officer of the Court 
and if a case is transferred from one Court 
to another, then only that Court in which 
the acts constituting the offence were com- 
mitted has jurisdiction to make a complaint. 

If this was so, the Legislature could have 
expressed their intention quite clearly and 
different words would have been used. I have 
no hesitation in rejecting this contention. 

The third point was whether Sardar 
Sewa Singh and Mr. Abdul Rab were com- 
petent to make the complaint as successors 
of the learned Senior Subordinate Judge, 
Lala Ram Kanwar. This point was not 
contested by the learned counsel for Sheikh 
Abdul Qadir and in view of the Division 
Bench ruling and other rulings of various 
High Courts could not really be contested. 

It appears to me quite clear that both 
Sardar Sewa Singh and Mr. Abdul Rab 
were perfectly competent to deal with the 
proceeding under S. 476 and order or not 
order a complaint as they thought fit. 

The fourth point is really the difficult 
one in the case. In order to decide this 
point, namely the effeot of Lala Ram Kan- 
war’s order refusing to make a complaint 
for lack of jurisdiction, it is necessary to go 
into the reasons for Lala Ram Kanwar 
having so held. It is clear from a perusal of 
Lala Ram Kanwar’s orders that he came to 
the conclusion that he had no jurisdiction 
because of the order of Chaudhri Niamat 
Khan which had directed the parties to 
make an application to him that is to the 
Di strict Judge und er S. 476, Criminal P. G., 

i. Amanat -All v. Emperor, (1929) 16 A I R Cal 
™ * =1929 Or C 860=132 I C 627=81 Or L J 
480=88 OWN 1068. 
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(if so advised, after the termination of the 
case in the Court of the Senior Subordinate 
Judge. It is clear that the District Judge as 
a Court superior to Sheikn Abdul Qadir 
had jurisdiction to deal with the matter 
under S. 476- A. Lala Ram Kanwar there- 
fore was perfectly right in thinking that 
though he might have concurrent jurisdic- 
tion with the superior Court, namely the 
District Judge because he himself had tried 
the suit yet, in view of the order of the 
District Judge retaining the proceeding 
under S. 476 with himself and directing the 
parties to apply direct to him at the termi- 
nation of the case, the Senior Subordinate 
Judge’s jurisdiction vested in him by law 
was taken away by the order of the District 
Judge. I therefore cannot consider that 
I Lala Ram Kanwar’s order in the matter 
was wrong. 

We now come to Mr. Beckett’s order. 
The petitioner Behari Lal being dissatisfied 
with the order of Lala Ram Kanwar took 
the course of filing an application before 
Mr. Beckett, then District Judge. In that 
he took two alterative courses that is, if 
Lala Ram Kanwar’s order was right he 
asked the learned District Judge to treat 
the application as an original application to 
Kis Court following the orders of Chaudhri 
Niamat Khan. If Lala Ram Kanwar’s order 
was wrong he asked the learned District 
Judge to treat the application as an appeal 
-from the order of Lala Ram Kanwar under 
S. 476-B. It is unfortunate that Mr. 
Beckett overlooked the alternative heading 
of the application as well as the note of the 
counsel. Mr. Beckett thought that the only 
point before him was whether Chaudhri 
Niamat Khan’s order that the proceeding 
should be before the District Judge under 
S. 476, Criminal P. C., should or should not 
stand. On that point he came to the con- 
clusion that the District Judge was not the 
proper Court for these proceedings. He 
appears to have held that the Distriot Judge 
was not authorized by law to take these 
proceedings, evidently overlooking the pro- 
visions of S. 476-A and certainly overlook- 
ing the provisions of S. 476-B, Criminal 
P. C. But be that as it may, he then suo 
motu sent the case to be dealt with by the 
Senior Subordinate Judge who, according 
to him, was the only Court with jurisdic- 
tion to deal with the matter. It is true that 
Mr. Beckett used the word “transfer” of the 
case from his Court to that of the Senior 
Subordinate Judge and as proceedings under 
S. 476 and kindred sections have been held 


to be criminal proceedings he had no juris- 
diction to “transfer” the proceedings at 
all. But then, as pointed out by the learned 
Assistant Advocate-General, if Mr. Beckett 
was right in thinking that the proceedings 
under S. 476 before himself were without 
jurisdiction he could not transfer them to 
some other Court for there was nothing 
before him to transfer. He could not take 
cognizance of proceedings which he had no 
jurisdiction, according to himself, to take 
notice of. He could merely have returned 
them for presentation to the proper Court. 
I think it would be meticulous to contend 
or hold that because of the use of the word 
“transfer” by Mr. Beckett, the District 
Judge, the order of Mr. Beckett became a 
nullity. What really happened was that 
Mr. Beckett, thinking that the proceedings 
should not be before the District Judge, in 
other words holding an opinion contrary to 
the preceding Distriot Judge, Chaudhri 
Niamat Khan, ordered the proceedings to 
be carried on by the Senior Subordinate 
Judge. 

Now, Mr. Beckett was perfectly within 
his rights in changing his mind or changing 
the order of his predecessor as regards the 
procedure of a certain case. It was a case of 
concurrent jurisdiction in two Courts. The 
Senior Subordinate Judge could take action 
on the facts under S. 476, the Distriot Judge 
could take action on the same facts under 
S. 476-A. It was a matter of detail purely 
as to which Court took action under what 
proceedings. It must be borne in mind that 
under S. 476 there is no necessity for an 
application and the Court can be moved 
otherwise to take aotion under S. 476, Cri- 
minal P. C. When therefore the proceed- 
ings now reached the Senior Subordinate 
Judge, Sardar Sewa Singh, the bar which 
had existed at the time of Lala Ram Kan- 
war’s orders had been removed by the order 
of Mr. Beckett and therefore Sardar Sewa 
Singh had jurisdiction to deal with the pro- 
ceedings under S. 476, Criminal P. C. He 
did so and I can see nothing wrong in his 
complaint or in the fact that Mr. Abdul 
Rab signed the complaint after Sardar 
Sewa Singh had written the order directing 
a complaint. I therefore would hold that 
the order of the learned Magistrate dis- 
charging the accused on the ground of the 
absence of a complaint is incorrect. 

In view of this finding, it is unnecessary 
to discuss the other solutions proposed by 
the learned Assistant Advocate-General. It 
is sufficient to say that in view of the fact 
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that Mr. Beokett had overlooked the alter- 
native of an appeal before him it would be 
quite within the powers of the High Court 
to revise the order of Mr. Beckett on the 


ground that he had refused to exercise the 
jurisdiction which was vested in him bv 
law, and this Court could then make a com- 
plaint itself, or send it to the Sessions Judge 
|for disposal of the appeal. No doubt the 
complaint here might be differently drafted 
to that drafted and signed by Mr. Abdul 
Kab. , but the substance materially would be 
much the same and no prejudice could be 
caused to the petitioner. If necessary, there- 
fore, I would also hold that the High Court 
could order that the complaint already 
drafted be taken as a complaint of the High 
Court and the Magistrate could then pro- 
ceed on the complaint as already put into 
Court. However, as I have stated, it is un- 
necessary to go deeply into this matter. I 
therefore would set aside the order of the 
learned Magistrate discharging the accused 
and would direct him to proceed with the 
complaint and dispose of it according to law. 
Blacker J, — I agree. 

d.s./k.k. Order set aside . 
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Din Mohammad J. — The facts bearing 
npon the question of law involved in this 
case are simple. An application under S. 18, 
Liand Acquisition Act 1894, was made to 
Cne Collector by the petitioner requiring . 


him to refer for the determination of the 
Court his objections to the award made by 
him under S. 11 of the Act. The Collector 
dismissed the application on the ground 
that it was time- barred. Thereupon, a peti- 
tion for revision of the order of the Collector 
was made to this Court which came for 
hearing before one of us and was referred 
to a Division Bench in view of the apparent 
conflict of authority on the question whe- 
ther such a petition was competent. Counsel 
for the petitwner contends that, inasmuch 

as the Collector has, under S. 18, Land 
Acquisition Act, to decide several matters 
in relation to the application presented to 
him, he acts judicially as a Court and, as 
the matters to be determined by the Col- 
lector affect the civil rights of the party 
moving him, he is a Civil Court within the 
meaning of the Civil Procedure Code and 
consequently, under S. 115 of the Code, 
any order made by him is open to revision 
by this Court. In support of his contention, 
he relies on 30 Bom 341, 1 AIR 1932 
Oudh 180, 2 67 PR 1916, 8 42 Mad 231* 
39 I C 650, 6 12 C W N 241,® 16 C W N 327 7 

and 96 I C 110. 8 In 30 Bom 341* at page 
6 Chandavarkar J., observed that the 
written application contemplated by S. 18 
would not but be treated as a plaint in a 
suit, and consequently the person submit- 
ting that application could, under S. 53, 
Land Acquisition Act, invoke S. 147, Civil 
P* O., (which now corresponds to O. 14, 

R. 3) in his aid. On the basis of this obser- 
vation, counsel argues that, if the applica- 
tion submitted under S. 18 is tantamount 
to a plaint, the Collector, who disposes of 
it on the merits, must necessarily be deemed 
to be a Court within the meaning of the 
Civil Procedure Code. This however is too 

1- ^ r= B 7 Bom 1 98i i . ibhai - ^ M Bom 

2 - 68 ==f 7* Luck 2 578 

= 9 O W N 234. 78 

8. Secy, of State v. Jivan Bakhah, (1916) 3 A I R 

Lah 37—36 I 0 218=67 P R 1916=73 P LR 
/ • 

4. Parameshwara Iyer v. Land Acquisition Col- 
lector, (1919) 6 A I R Mad 583 = 49 I C 659 
= 42 Mad 231 = 36 M L J 95. 9 

6. Saraawati Pattack v. Land Acquisition Deputy 

SmtL J 9 204 4 A 1 R Pafc 176 =39 I 0 650 

6. Administrator General of Bengal v. Land 
„ Requisition Collector, (1908) 12 0 WN 241. 
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far-fetched. In A I R 1932 Oudh 180, 3 a 
Division Bench of the Chief Court of Oudh 
composed of Wazir Hasan C. J., and Kisch 
J. remarked : 

We entertain little doubt that an order refusing 
to make a reference to the Court of the District 
Judge under S. 18, Land Acquisition Act, isa judi- 
cial order whatever may be the ground of the order. 
In this particular case the ground was that the 
application was barred by time. It appears to us 
that on a proper construction of S. 18 the final 
determination of the question as to whether the 
application is barred by time or not must be made 
by the Court of the District Judge. The Land 
Acquisition Officer has no jurisdiction to refuse to 
make the reference even if, in his opinion, the 
application is not in time under cl. (a) or cl. (b), 
sub-s. 2, S. 18, Land Acquisition Act. He should 
express that opinion and refer the matter to the 
Court for determination. The Section nowhere 
provides that, if the application contravenes cl. (a) 
or cl. (b) the Land Acquisition Officer shall reject 
the application. These clauses are placed in the Sec- 
tion by way of a proviso to the substantive enact- 
ment contained in sub-s. (1), S. 18 of the Act and 
relate to the form of the application and do not 
have the effect of taking away the right given by 
the substantive enactment to an interested person 
who has not accepted the award of requiring that 
the matter be referred for determination of the 
Court. That this is the interpretation which has 
been placed by the Local Government, the second 
party interested in these cases, is clear from the 
note added to R. 486 framed by the Local Govern- 
ment. 

The learned Judges accordingly set aside 
the order of the Land Acquisition Officer 
and directed him to refer the matter for the 
determination of the Court. It may be ob- 
served that, in arriving at this conclusion 
the learned Judges relied on 67 P R 1916 3 
and 39 I C 650° among other judgments 
and further interpreted the observations 
made by their Lordships of the Privy 
Council in 32 Cal 605 9 to mean that the 
proceedings culminating in an award in 
Part 2, Land Acquisition Act, were adminis- 
trative and that the proceedings under 
Part 3 of the Act, which begins with S. 18, 
were judicial. In 67 P R 1916, 3 Sir Donald 
Johnstone C. J. in a case in which it was 
contended that the Court had no jurisdic- 
tion to go beyond the reference made by 

the Collector remarked : 

It has been ruled more than once that a Col- 
lector making a reference or refusing to make a 
reference, is acting judicially, and therefore his 
proceedings are subject to revision by the High 
Court, 

In 42 Mad 231, 4 Ayling and Krishnan JJ. 
came to a similar conclusion relying mainly 
on 12 C W N 241 6 and 16 C W N 327. 7 
They too expressed an opinion that there 

9. Ezra v. Secy, of State, (1905) 32 Cal 605 = 32 
IA 93 = 1CLJ 227=9 OWN 464=8 Sar 
779 (P 0). 


was distinction between Part 2 and Part 3 
of the Act and that, in rejecting an appli- 
cation under S. 18, a Collector acted judi- 
cially and was thus subject to the revisional 
jurisdiction of the High Court. In this 
connexion they relied on 32 Cal 605 9 in 
which according to them this distinction 
had been emphasized by their Lordships of 
the Privy Council. In 39 I C 650, 6 a Divi- 
sion Bench of the Patna High Court also 
followed 12 C W N 241 6 and 16CWN 
327, 7 which had formed the basis of the 
decision in the case referred to above. In 
12 C W N 241, 6 Henderson and Mitra JJ. 
observed : 

It is admitted that up to and including the 
time of making his award the Collector was in no 
sense a judicial officer and that the proceedings 
before him were not judicial proceedings, 82 Cal 
605, 6 and however irregular his proceedings were, 
we cannot interfere with his award made under 
S. 11 of the Act. But when an application is made 
to the Collector requiring him to refer the matter 
to the Civil Court, the Collector may have to deter- 
mine and, it seems to us, determine judicially 
whether the person making the application was re- 
presented or not when the award was made, or 
whether a notice had been served upon the appli- 
cant under S. 12 (2) and what period of limitation 
applies and whether the application is under the 
circumstances made within time. ... In our opi- 
nion the Collector in rejecting the application was 
a Court and acting judicially and his order is sub- 
ject to revision by this Court. To hold otherwise 
would be to give finality to an award under S. 11 
even in cases in which the Collector acts irregu- 
larly and contrary to law and then refuses on 
insufficient grounds to make a reference under 
Part 3 of the Act. The party aggrieved may be left 
without remedy which is implied by a judioial 
trial before the Judge. 

In 16 C W N 327, 7 Ca9persz and Chat- 
terjee JJ. followed with approval the judg- 
ment cited above remarking : 

It would obviously be unjust that the Deputy 
Collector should refuse to obey the provisions of 
the Act and to provide no remedy for the correc- 
tion of his mistaken action. Where the law gives 
a right to a party to a certain procedure, it must 
also be deemed to give a remedy for the rectifica- 
tion of any irregularities committed in that 
connexion. 

The learned Jndges accordingly assumed 
jurisdiction in the matter and set aside the 
proceedings of the Collector and directed 
him to proceed in accordance with law. In 
96 I C 110 8 a Single Bench of the Rangoon 
High Court entertained an application 
under S. 45, Specific Relief Act, against the 
order of the Land Acquisition Collector re- 
fusing to make a reference and directed the 
Collector to refer the petitioner’s applica- 
tion under S. 18 to the District Court. 

If these were the only authorities appli- 
cable to the case, the question would have 
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been easy of solution but unfortunately the 
contrary view has been held in almost all 
the Courts whose judgments have been re- 
ferred to above and by the other High 
Courts as well. As against a Single Bench 
judgment of the Punjab Chief Court refer- 
red to above, there is a Division Benoh 
judgment of the same Court reported in 65 
^ ® 1915, 10 which unfortunately was not 
brought to the notice of the learned Judge 
in that case. Besides, a Single Benoh judg- 
ment of this Court reported in A I R 1930 
J-*ah 242 11 is also to the same effect. The 
Division Benoh composed of Battigan and 
Chevis JJ. did not choose to follow 12 
OWN 241 8 and 16 C W N 327 7 and rely- 
ing on a judgment of the Burma Chief 
Court remarked : 

In our opinion, neither the provisions of the 
Civil Procedure Code nor the provisions of the 
Punjab Courts Aot gives this Court the power to 
revise orders passed by any officer or tribunal other 
than a Civil Court subordinate to the Chief Court 
and we find it impossible to hold that a Collector, 
who takes action under S. 18 of Act 1 of 1894 is, 
in any sense, a Civil Court. He is certainly not a 
‘Court* as that expression is defined in 8. 8 of the 
Aot, and we are unable to find any support in the 
provisions of the Act for the proposition that the 
Collector in rejecting an application made to him 
under 8. 18 of the Aot, is a ‘Court* and acts judi- 
cially and his order is subjeot to revision by the 
High Court .... The learned counsel, who ap- 
peared on behalf of the various petitioners, were 
unable to enlighten us as to the kind of Civil Court 
into which the Collector had developed when deal- 
ing with applications under S. 18. Civil Courts as 
they exist in the Punjab are specified and defined 
in the Punjab Courts Aot and, so far as we can see, 
the Collector cannot be regarded as any one of 
those Courts. Mr.Fazal-i-Hussain seeing this diffi- 
culty put forward the extraordinary proposition 
that the Collector was, as it were, the Clerk of the 
Court to which the reference should be made. It 
is hardly necessary for us to deal seriously with a 
sa 88 e8 ^i° n of this kind. We were much pressed 
with the argument that unless this Court had 
power to revise orders passed under 8. 18 of the 
Act, great injustice might result in cases where 
the Collector refused on arbitrary or insufficient 
grounds to make the reference prayed for. But, 
even if we are to assume that such orders cannot 
be revised by the Collector's superior Executive or 
Revenue Officer, we oannot on the ground of in- 
convenience or even of the possibility of injustice, 
arrogate to ourselves a jurisdiction which we do 
not possess by law. 

In A I R 1930 Lah 242 11 Jai Lai J. fol- 
lowed this judgment in preference to 67 
P R 1916. 3 The Madras judgment men- 
tioned above came for consideration before 
a Pull Bench of the same Court in a ama 


reported in 47 Mad 357 12 and was overrul- 
ed. Schwabe C. J. conceded that the Col- 
lector acted judicially when he acted under 
Part 3 of the Aot but doubted that he was 
a Court, and came to a definite conclusion 
that he was not a Court subordinate to the 
High Court. This decision was concurred in 
by Phillips and Ramesam JJ., w ho further 
observed that it was desirable that the Act 
should be amended so as to give a remedy 
to the subjeot in respect of possible arbit- 
rary acts of Land Acquisition Officers in 
declining to act under S. 18. Dissenting 
from the previous Caloutta judgments, Cos- 
tello Ag. C. J. observed in a case reported 
m A I R 1937 Cal 705 13 that the Collector, 
while acting under S. 18, was not function- 
ing in a judicial capacity at all; he was act- 
ing in a purely ministerial or administrative 
capacity and any order he made in such 
capacity could by no logomachy or strain- 
ln S. of language be said to be an order 
which was subject to revision by the High 
Court under the provisions of S. 115, Civil 
P. # C. With these observations Edgley J. 
agreed and added that a very clear distinc- 
tion had been drawn between the func- 
tions which the Collector was required to 
exercise under the Act and the duties 
of the Court and this distinction was em- 
phasized by the language of S. 18. The 
learned Judge further observed that even 
if it was admitted that certain orders of the 
Collector were of a quasi judioial character, 
this did not mean that the person exercis- 
ing such functions should necessarily be 
regarded as a Court within the meaning of 
the Aot. In a recent case, reported in A I R 
1938 Cal 250, 14 another Division Bench of 
the same Court independently of the judg- 
ments referred to above came to the same 
conclusion, disapproving 12 C W N 241 6 
and 16 C W N 327. 7 

Turning now to the Allahabad High 
Court, we find that a Division Bench of 
that Court in a case reported in 52 All 96 16 
observed that the Court to which a refer- 
ence had been made by the Collector on an 
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application under S. 18 had no jurisdiction 
to go .behind the reference in order to scru- 
tinize its irregularity and could not enter 
into the question whether the application 
in pursuance of which it was made was 
within limitation or not. This was in direct 
opposition to the remarks made in A I R 
1932 Oudh 180. 2 In 54 All 282 16 Mukerji J. 
sitting alone came to the conclusion that a 
Collector acting under S. 18 was not a 
Court subordinate to the High Court within 
the meaning of S. 115, Civil P. C. The 
matter came before a Full Bench of the 
same Court once more and their unanimous 
decision reported in 54 All 1085 17 was that 
no revision lay to the High Court under 
S. 115, Civil P. C., against an order passed 
by a Collector under S. 18, Land Acquisi- 
tion Act, and that a Collector acting under 
S. 18 was merely acting in an administra- 
tive capacity. The learned Judges further 
observed that, even if it were held that the 
Collector acted judicially, he was not a 
Court and certainly not a Court subordinate 
to the High Court. Similar view was ex- 
pressed by a Division Bench of the Bombay 
High Court composed of Sir Norman Mac- 
leod C. J. and Crump J. in a case reported 
in 47 Bom 699. 18 The learned Chief Justice 

towards the end of his judgment observed : 

The Colleotor, provided he does not consider the 
application as time-barred, is bound to make a 
reference. But if he fails in the duty imposed upon 
him by that Section, in my opinion, this Court 
has no power to direct him to perform it. 

Crump J. added : 

That there is a hardship is plain. But it is not, 
in my opinion, a reason for placing upon the 
words of the Statute an interpretation which they 
do not reasonably bear. That is a matter for the 
consideration of the Executive Government or for 
the Legislature, and one with which we have no 
concern. 

The Rangoon High Court, too, dissented 
from 12 C W N 241 6 as well as from 16 
C W N 327 7 and 39 I C 650, 6 in a case re- 
ported in 12 Rang 275, 19 where Sir Arthur 
Page C. J., who wrote the principal judg- 
ment, remarked : 

It has been held by the Judicial Committee of 
the Privy Council that in making an award under 
B. 11 of the Aot, the Collector is acting as a Reve- 
nue Officer in an administrative and nofr in a 
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judicial capacity ; and it seems to follow that if 
the Collector is not acting as a Court when making 
an award under S. 11 of the Act, after inquiring 
into any objections that might have been raised 
under the Act, a fortiori the Collector is not act- 
ing as a Court when he makes or refuses to make 
a reference under S. 18 of the Act. Indeed, apart 
from authority I should have thought it manifest 
that that was so. 

In a recent judgment of the same Court, 
Mackney J. has expressed a similar opinion 
in a case reported in A I R 1939 Rang 6. 2a 
Towards the close of his judgment, the 
learned Judge remarks : 

It appears to me that what has to be looked to 
is not what the Collector does or seems to do, but 
what he is, and he quite definitely is not a Court 
within the meaning of the Civil Procedure Code, 
whatever he does. It appears to me that it is part 
of his administrative duties to make the references 
which may be required of him under the Aot. Be- 
fore doing so, it may be that he has to decide cer- 
tain matters in the same way as a Judge has to 
decide matters in a suit before him or in an appli- 
cation before him ; but this does not make the 
action of the Collector a judicial act in the sense 
of the act of a particular Court ; it still remains 
an administrative aot. 

The Nagpur High Court, too, in a judg- 
ment reported in A I R 1937 Nag 12 21 has 
preferred to follow the view expressed 
above. From the review of the authorities 
made above, it is obvious that the bulk of 
authority is in support of the proposition 
that the Collector cannot in any circum- 
stances be deemed to be a Court subordinate 
to the High Court within the meaning of 
S. 115, Civil P. C., and consequently his 
order cannot be revised by the High Court. 
If I may say so with all respect, I am dis- 
posed to hold the same view. Before the 
High Court can exeroise its jurisdiction 
under S. 115, Civil P. C., it is necessary 
that the order with which it proposes to 
interfere must be that of a Court subordi- 
nate to itself. By S. 3, Civil P. C., for the 
purposes of the Code, the Courts subordi- 
nate to the High Court are the District 
Court and every Civil Court of a grade in- 
ferior to that of a District Court. In order 
to determine which Courts can be desig- 
nated as Civil Courts, one has to refer to 
the Punjab Courts Act. Originally, when 
the Punjab Courts Act was enacted in 1865 
seven grades of Courts were enumerated 
besides the Courts of Small Causes and all 
other Courts established under any Act 
which may afterwards be passed. Those 
Courts included the Court of the Deputy 

20. Mg. Nyun v. Collector of Mandalay, (1939) 26 
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Commissioner. The law, however hag 
undergone several changes since and the 
Punjab Courts Act, that is now in force 
enumerates the subordinate Civil Courts in 
S. 18. There it is said : 

Besides the Courts of Small Causes and 

Wfw'* 8 ea v fc ^ blis . hed und « any other enactment 
for the time bem gin force, there shall bethefollow- 

th5 nSJrf ? f T°!, Vil °,° a namel y. (1) the Court of 
the District Judge; (2) the Court of the Additional 

Judge; and (3) the Court of the Subordinate Judge 

It is evident that the Collector acting 
under S. 18, Land Acquisition Aot, does not 
fall m any of the classes expressly mention- 
ed therein. The only question that remains 
to be considered is whether the Collector 
can be described as a Court established 
under the Land Acquisition Act, and there 
is no doubt that he cannot be. In S. 3 of 
fche ex P r es8ion ‘Collector’ means 

the Collector of a district and includes a Deputy 

a ? d , a „ ny 0fficer 8 P® c,all y appointed 
by the Provincial Government to perform the 
functions of a Collector under the Aot. 

„ In . fc ke same Section ‘Court’ is defined as 
a principal Civil Court of original jurisdic- 
tion’’ unless the Provincial Government 
appoints a special Judicial Officer within 
any specified local limits to perform the 
functions of the Court under the Act. 
Reading the two definitions together, the 
only conclusion that can possibly be drawn 
is that the Collector is an oflScer apart from 
the Court. His functions under S. 18 may 
be quasi judicial. His decision not to make 
a reference may rob a person of valuable 
rights but on that account alone he cannot 
be treated as a Court, if he is not a Court 
otherwise. Even under Part 2 he performs 
important functions which are to some 
extent analogous to those he performs under 
S. 18, but there under the highest authority 
of the land he is treated as a part of the 
executive machinery of the Government 
and not as a Court : 32 Cal 605.® It is true 
that what he does under Part 2 is open to 
supervision by the Court if and when pro- 
perly approached; but whether there is a 
supervising authority or not to control an 
officer’s action is immaterial in determining 
whether he acts as a Court or not. As the 
Jlaw stands therefore, a Collector under S. 18 
cannot be treated as a Court and a fortiori 
he is not subordinate to the High Court so 
a& to be controlled under 8. 115, Civil P. C. 
^The Courts which have held otherwise have 
been mainly impressed by the fact that but 
. . *be assumption of this extraordinary 

I wi 18 ^ 0 ^ 0n ^^ 0re w ttl be no remedy avail- 
able to correct an erring Collector. But in 
*ny view it is not for the Courts to fill up 
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the gaps of legislation and to provide reme 
dies not provided for otherwise. Their 
function is mereljr to administer the law as 
they find it and no attempt should be made 
by them either to add to the law or to 
substraofc therefrom, however just and rea- 
sonable the addition or subtraction may 
appear to them to be. I would accordingly 
hold that this petition is not competent In 
view of the apparent conflict of authority 
however, I would leave the parties to bear 
cbeir own costs before us. 

, ? K all fi Singh — The question referred 
to the Division Bench has been a subject of 
conflicting authority in the various High 
Courts. The decision which we are reaching 
in this case appears to me to lead to such 
remarkable results that the attention of 
the Legislature may well be called to it bv 
presenting these results in a connected 
form m this judgment. The scheme of the 
Act clearly shows that while the Legis 

lature contemplated that owing to public 
necessity or convenience it might be desir- 
able to give powers to the Government to 
acquire the property of private individuals 
it also provided that there should be com- 
pensation paid to these owners for this 
forcible acquisition of their property, and 
further that over and above the value of 
the property acquired 15 per cent, of that 
value should be added by way of compensa- 
tion for the forcible acquisition of their 
property. The Legislature then did nob 
leave it to the Government or its ofl5cers to 
determine the amount of fche compensafcion 
to be so paid to fche owners but provided a 
procedure and a method for a judicial de- 
termination of the value of the properfcv 
acquired. Yet if S. 18 has the meaning 
that we are attaching to it, it follows that 
the Legislature decided to leave it fc 0 fche 
Collector, that is, fche representative of fche 
Government, fco decide whether that person 
was entitled fco compensafcion at all or not 
in other words, left it fc 0 fche Collector to 
decide whether fche person had title fco fche 
property or not, though it did not leave it 
to fche Collector fco decide what should be 
the amount of the compensation to be paid 
to the person if he had a title or interest in 
the property I may be pardoned for enter- 
taming a doubt as to whether the Legisla- 
ture really contemplated this, to my mind 
remarkable result ; but this is not all. 
According to S. 18, if it has the meaning now 
sought to be given to it it is for the Collector 
to decide whether the right of the person 
to have fche value of his property adjudica- 
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ted upon by a judicial decision has or has 
not been forfeited by reason of limitation, 
has or has not been forfeited by reason of 
estoppel due to acceptance of the Collector’s 
award, and further whether the petition to 
have his compensation judicially determined 
has or has not been properly framed. 

In addition to this, there follows another 
result according to the Allahabad rulings, 
namely that not only the Collector decides 
all these points but his decision is final and 
cannot be interfered with by any Court, 
that is to say a difficult question of title or 
a difficult question of estoppel or a difficult 
question of drafting has to be decided by 
the Collector without any assistance and as 
far as I can see without any judicial proce- 
dure provided for taking evidence and this 
result is final and binding on all parties. If 
the Collector is of opinion that the person 
claiming has no title to the property, it is 
obvious that most difficult questions of law 
and fact might be involved, yet so far as 
S. 18 is concerned, nothing is provided as 
to how the Collector is to decide this diffi- 
cult question of title. 

The other points involved might also in 
particular cases involve difficult questions 
of law and facts but similarly there is no 
provision for their judicial decision. It 
would seem to me to be remarkable that 
while the amount of the compensation is 
to be determined by the District Court, an 
appeal to the High Court and a further 
appeal to the Privy Council, these other 
points of limitation, estoppel, title and 
frame of petition are to be decided solely 
by the Collector. If the matter were res 
integra, I would not have had any hesita- 
tion in deciding that this could not have 
been the intention of the Legislature. But 
the matter is not res integra and counsel 
on both sides conceded before us that it is 
for the Collector to decide all these points. 
I therefore cannot do more than bow to 
the weight of authority on the subject. 

Next comes the question whether the 
Collector in so deciding acts judicially. 
There is no provision in the law to show 
that in deciding this question the Collector 
has to act in a judicial manner, that is to 
say, have regard to the laws of evidence 
generally and the natural principles of jus- 
tice. Here again, if the matter had been res 
integra, it might have been possible to hold 
that in deciding these preliminary points 
of the petition so to speak the Collector 
must be presumed to be acting judicially 
because this was the first step in launching 


the matter of the judicial determination of 
the amount of compensation. But here 
again the matter is not res integra and the 
weight of authority appears to be that the 
Collector in this matter does not act judi- 
cially. The next point is whether the Col- 
lector in deciding this matter acts as a 
Court. Here again if the matter were res 
integra, I should be inclined to think that 
a final decision on a civil right arising be- 
tween the individual and the Government 
would be a matter ordinarily speaking for 
the decision of a Court and that therefore 
the Collector if he has to decide this point 
was a Court. But here again the weight of 
authority is the other way and I see that 
there are reasons for holding to the con- 
trary and I am not prepared to say that all 
the reasoning of the Courts on this point is 
wrong. 

The next point for decision is whether 
the Collector is a Court subordinate to the 
High Court, assuming that he is a Court at 
all. Here again, I should have been inclined 
to hold that as a civil right is being judi- 
cially decided the Collector would be a 
Civil Court and that all Civil Courts are 
subordinate to the High Court and there- 
fore his proceedings are open to revision. 
But I see force in the reasoning that the 
Punjab Courts Act enumerates a Civil Court 
and S. 3, Civil P. C., only makes certain 
Civil Courts subordinate to the High Court 
and the weight of authority is that the 
Collector is not a Civil Court and not sub- 
ordinate to the High Court. I therefore 
would agree that no revision lies and would 
dismiss the petition. The only remedy of 
the applicant would appear to be to move 
the Government in the matter. I agree that 
the parties should bear their own costs. 

G.N./R.K. Petition dismissed. 
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Young C. J. and Din Mohammad J. 

In the matter of Muslim Bank of India 
Ltd., Lahore (in liquidation). 

Civil Case No. 2 of 1939, Decided on 17th 
November 1939. 

(a) Provincial Insolvency Act (1920), Ss. 33, 
34 and 44 — Person purchasing shares of com- 
pany making certain payment on allotment and 
call — Purchaser adjudged insolvent and un- 
conditionally discharged — Subsequent liquida- 
tion of company — Balance of money due upon 
shares held irrecoverable in liquidation. 

A person purchased ten shares of Rs. 100 each in 
a company in liquidation. The purchaser paid 
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5?' nr!L 0n f alIotmen ‘’ L »ter the company before 

of & Ion o' c °r P T y iiquidation ' made • call 

on . *•““ shares. The purchaser was 
nW dg | d I ns °* ve . nfc aQ d was unconditionally dis- 

thei 8 shkrf n | th S 1 P B0 ^ venc y fche purchaser included 
these shares in Sch. B. The company was wound 

up oompulsorily and the Official Liquidator of the 

purchaser's name upon the list of 

-th ^ l nt that tlle Possibility of a call being made by 

uncST/TT' Whe ? ** was in existence, upon the 

1 b ance ° .‘he share money due upon the 

Bs 800 f e “tirK ? gen ‘ i iabU “ y - The deb ‘ °1 

.KS. oUO, 1. e. the balance due on the shares was 
« ° * n ‘he insolvency and therefore the iiabi- 
IhL ™ for disappeared when the order of dis- 

charge was made. [P 306 C 2 ; P 306 O 1 ] 

i P . rovincia J Insolvency Act (1920). S. 33 

7. l l ?" l 7 c 5 P?“‘ alone decide whether 
debt can be fairly estimated or not. 

, whether 1 fch « h ^ UB0Ue u Cy . 9 ourfc alon © to decide 

Tnd to mlt debt f an ^ fa,rly estimated or not 
and to make an order accordingly. High Court has 

Sdrly ^ t Wted t0 whether the debt can be 

iairjy estimated or not. [P 305 0 1 ] 

nL Pr ° v i j® ial . Inao,vency Act (1920), S. 37 
meat o7.°d juSom “ “* *« annul- 

or de r °f discharge, is not equivalent to 
annulment of adjudication so as to bring in the 

fnJET? 8 * . The re - veatin g of the property 

““* tak6 Pl [p 3 t 0 h 7 rO c U | b 

A. D. Malik — for Petitioner . 

Nazir Ahmad and Asad Ullah Khan — 

for Respondent . 

. C 'J' — The Point of law referred 

to this Bench by the learned Company Judge 

; ?k 180 t^ OU v ° f i he com P ul sory liquidation of 

a5iiS?A? ^ k u ot India Limifced * ° De 

of 1 nn U 0f , S . lal ^ fc Purchased ten shares 
Hon rp 1 !? 0 each , ln fche company in liquida- 
‘‘ “'f Tbe Purchaser P aid Bs. 200 on allot- 
menfc. Later the Bank, before the order 

P°f “°“ PU X y htJuidation ' made a eaU of 
300 tb ? 3e shares - The petitioner was 
adjudged insolvent and was unconditionally 
discharged on 11th February 1936. In the 
■insolvency the petitioner included these 
Bhares in Soh. B, but the Official Beceiver 
could not find any bidder for them. The 
Bank was wound up oompulsorily by order 
of this Court on 7th Ootober 1938. Bahmat 
All s name at the time of the liquidation was 
stfil upon the register of the members of 
the Bank and the Official Liquidator of the 
■Bank placed his name upon the list of con. 
tributaries. Bahmat Ali applied to this Court 
tor reotifioation of the register of members 
Praying that his name be struok off there- 

mumnUi ‘he ground that as he bad been 
1 q?« d i! tl0 ? aUy di3 oharged as a debtor in 

liahilif 8 ^5?’ after disoharge, no further 

“ y ™ th mgard to these shares. The 
1940 L/89 & 40 
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learned Company Judge referred the appli. 

t0 . , a ® enc u h - is agreed by the Offi. 

befo« 9 th dat0r tha f aS regards the °aii made 
before the compulsory order the liability 

herefor has been discharged in the insoL 

for Bs The r ®maining liability 

r«L E f°° h t aS t0 be adjudicated upon. The 
relevant sections of the Provincial Insol- 
vency Act are as follows : 

t0 b \ c , redi ‘°™ of ‘ho insolvent in ^ 

debts prcable under this Act shall tenderproo ° £ 

pspsr, 

shaU by order, determine the Lion, wb b° Urt 
proved themselves to be credited of the insolvent 
in espect of snob debts, and the amount 0 f such 

sttpe3»’eb a ts d 6ha “ a 

34 (1) Debts which have been t , T 

schedule on the ground that their value is r jn? tba 
ble of being fairly estimated and demands Tn Z 
nature of unliquidated damages arCg 0 t h «w‘» 

»< -■* 

uAE 'jzssu arias 

to which the debtor is subject when he is adjudged 

SSf^lTilS .* 0 W K ich hQ ma ^ become subject 

before his discharge by reason of any obligation 
incurred before the date of such adjudication ohoii 
he deemed to be the debts provab^^f^ tf 
an 4 M 2) Sa ve as otherwise provided by sub-s. ( 1 ) 

f ii r ^°L d 8Charge aha11 reIease the insolvent 
from all debts provable under this Act. 6 


„ ot 7 he question, therefore, is whether the 

B? 6nn e f t l o£ tha Petitioner for 

Rs. 500 to the bank afc fche fcime of his in- 

solvency was a debfc provable under fche 
S. r 34(2) al lD80lveDcy Acfc * According fco 

all debts and liabilities, present or future certain 
or contingent, to which the debtor is sublet when 
he is adjudged an insolvent .... shall h s 
to be debts provable under this Act. Mm «d 

There was no order by the Insolvency 
Court m this case excluding in accordance 

n‘°t S ; 33 (1) fchis dabt f rom 
the Schedule. On behalf of the petitioner 

counsel argues that the words “present or 

future, certain or contingent’’ cover the liabi- 

daL° f f I hare - h ° ,der who has no‘. at the 

fmn ! f k- m f° lvenoy ’ Pa fd up the full 
amount of his shares. The words of the See. 

nl7h C ! ” ly . Wide ' Aoc °rding to the 
Oxford Dictionary contingent’ means ‘liable 

appen or not, of uncertain occurrence 

or incidence. The possibility of a call being. 

made by fche company, when ifc was inj 
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existence, upon the uncalled balance of the 
share money due upon the shares is cer- 
tainly, according to this definition a con- 
tingent liability. 

Apart from this argument, the proper 
construction of S. 33 (1) and the proviso 
thereto and of S. 34 (l) in our opinion 
makes it clear that the debt of Rs. 500 on 
the shares was provable in the insolvency 
and therefore the liability therefor disap- 
peared when the order of discharge was 
made. The debt was included in the sche- 
dule and the only way under the Act of 
excluding it was by the Insolvency Court 
making an order that it was “incapable of 
being fairly estimated.” The Court made 
no such order, and therefore S. 33 (1) does 
not apply and S. 34 (1) — the debt not being 
excluded by operation of S. 34 (1) — does 
apply and the debt was provable and there- 
fore subject to the order of discharge. It is 
for the Insolvency Court alone to decide 
whether the debt can be fairly estimated 
or nob and to make an order accordingly. 
It is too late now for the Official Liquida- 
tor of the Company to move in the matter. 
This Court in our opinion has no jurisdic- 
tion to decide whether the debt can be 
fairly estimated or not. 

In (1888) 13 A C 351, 1 their Lordships 
of the House of Lords considered the effect 
of a similar provision in the English Bank- 
ruptcy Act of 1883, this English Act 
containing the same provisions as S. 34, 
Provincial Insolvency Act. In that case the 
assignee of a lease for a term of years cove- 
nanted to indemnify the lessees against 
damages for breach of their covenants with 
the lessors to repair and yield up the de- 
mised premises in repair at the end of the 
term. Eight years before the term expired, 
the assignee filed a petition for liquidation by 
arrangement under the Bankruptcy Act of 
1869 (the provisions of the Bankruptcy 
Act of 1869 were also similar to those of 
S. 34, Provincial Insolvency Act) and obtain- 
ed an order of discharge. After the term 
expired the lessors having recovered da- 
mages against the lessees upon the cove- 
nants for repair, the lessees olaimed an 
indemnity from the assignee in respect of 
his covenant to indemnify. It was held by 
their Lordships that the claim of the lessees 
was barred under S. 49, Bankruptcy Act, 
1869, by the order of discharge, the effect 
of S. 31 of that Act being to make the 

1. Hardy v. FothergiU, (18S8) 13 A G 351 = 58 
Jj J Q B 44 = 59 L T 273 = 37 W R 177 = 
53 J P 36. 
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assignee’s future and contingent liability on 
his covenant to indemnify a debt provable 
in the liquidation, unless an order of the 
Court declared it to be a liability incap- 
able of being fairly estimated. Their Lord- 
ships, including such eminent Judges as 
Lord Halsbury, the Earl of Selborne, Lord- 
Herschell and Lord Macnaghten, further 
came to the conclusion that the liability in 
that case could not be said to be incapable 
of being fairly estimated. Lord Macnaghten 

in his judgment at p. 367 said as follows : 

It seems to me that according to the true con- 
struction of the Section, unless a judicial declara- 
tion has actually been made in the terms of that 
provision, the liability of the bankrupt under a con- 
tract however extreme the difficulty of valuing 
that liability may be, must be deemed to be a debt 
provable in bankruptcy, and therefore a debt from 
which the bankrupt is released by the order of 
discharge. 

The learned Law Lord pointed out the 
dangers which would occur if any other 
decision were arrived at. The policy of the 
Bankruptcy Act being to free the bankrupt 
from all his liabilities, if a debt such as 
this could not be proved in the bankruptcy, 
it would be impossible for any bankrupt to 
know whether in the future he was a free 
man or not. Apart from the technical point 
that there was not an order of the Court 
excluding this debt from the Schedule, we 
think that at the date of the bankruptcy of 
the petitioner it would have been possible 
to make a reasonable and fair estimate of 
the petitioner’s possible liability under his 
contract with the company. If, as Lord 
Macnaghten has pointed out in the autho- 
rity under discussion, it was possible to 
make a reasonable estimate of that bank- 
rupt’s liability under his covenant to repair 
at the end of a lease, we see no difficulty 
in arriving at the same conclusion with 
regard to the liability of the bankrupt in 
the case we are considering, under his con- 
tract with the company to pay for the 
shares in the company which had been 
allotted to him. Any person aoquainted with 
business or company affairs, on having 
been given the facts as to the position of 
the Muslim Bank in 1936, could form some 
reasonable and fair estimate of the possible 
liability of the bankrupt to the company 
with regard to his share- holding. S. 34 (2), 
Provincial Insolvency Act clearly contem- 
plates a certain difficulty in arriving at 
what is a fair estimate of the value of a 
debt, by the use of the word “contingent.” 
But because there may be a difficulty in 
the estimation that does not imply that the 
value cannot be “fairly estimated.” 
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It was argued on the basis of certain 
English authorities decided before the words 
'future or contingent” were introduced 
into the English Act, that a debt of this 
nature was incapable of being fairly esti- 
mated. These authorities, however, are 
irrelevant in view of the amendment intro- 
duced by the later English Act. The only 
English authority quoted to us after this 
amendment is that of (1888) 13 A C 351 1 
alluded to above. The learned Official Liqui- 
dator also referred to certain Indian cases 
dealing with the problem of fairly estimat- 
ing the value of a debt for deferred dower. 
The opinion of the learned Judges in those 
cases, however, does not bind us, nor were 
they dealing with the type of debt with 
which we have to deal. Another point has 
been raised by the Official Liquidator. He 
argues that on discharge the adjudication 
of the insolvent is annulled and that, there- 
fore, under S. 37 (1), Provincial Insolvency 
Act 

the property of the debtor who was adjudged insol- 
vent shall vest In such person as the Oourt may 
appoint, or in default of any such appointment, 
shall revert to the debtor to the extent of his right 
or interest therein on such conditions (if any) as 
the Oourt may by order in writing declare. 

He therefore argues that the adjudication 
being annulled by the discharge and no 
person having been appointed by the Court, 
the property in these shares reverted to the 
insolvent and therefore he is still liable for 
the uncalled balance. This position is clearly 
untenable. In the scheme of the Provincial 
Insolvency Act, annulment of adjudication 
is dealt with under a separate heading. 
Ss. 35, 36, 39 and 43 lay down the circum- 
stances in which an adjudication can be 
annulled, and none of those circumstances 
includes the discharge of the insolvent. 

Section 35 authorises annulment of ad- 
judication where a debtor ought not to have 
been adjudged insolvent, or where it is 
proved to the satisfaction of the Court that 
the debts of the insolvent have been paid in 
full. Under S. 36 if it is proved to the Court 
by which an order of adjudication has been 
made that insolvency proceedings are pend- 
ing in another Court against the same 
debtor and that the property of the debtor 
can be more conveniently distributed by 
such other Court, it has power to annul the 
adjudication. Under S. 39 adjudication is 
annulled if compositions and schemes of 
arrangement are approved by the Court. In 
matters dealing with the discharge of the 
insolvent, adjudication can be annulled only 


if the debtor does not appear on the day 
fixed for hearing his application for dis- 
charge or on such subsequent day as the 
Court may direot or if the debtor does not 
apply for an order of discharge within the 
period specified by the Court. If no order 
of annulment of adjudication is made under 
any of these seotions, no adjudication can 
be said to be annulled. The order of dis- 
charge therefore is not equivalent to annul- 
ment of adjudication so as to bring in the 
provisions of S. 37. In the present case, an 
application for discharge was made and was 
granted. If the argument of the Liquidator 
were sound, there would be a patent con- 
tradiction in the Act : the debtor would be 
discharged from all his debts in accordance 
with the Sections quoted above in the ear- 
lier part of this judgment, but he would not 
be discharged from this debt by operation 
of S. 37. It is dear that the re-vesting of 
the property in the discharged debtor can- 
not take place through the operation of 
Section 37. 

Under S. 44 (1) those debts only are not 
released which are indicated there and the 
debt under consideration was not of that 
kind. The unconditional discharge therefore 
of the petitioner makes the balance of the 
money due upon the shares irrecoverable 
in the liquidation. We accordingly allow 
this application and order the rectification 
of the register by removing the petitioner’s 
name. In the peculiar circumstances of the 
case, there will be no order as to costs. 

D.s./r.K. Application allowed. 
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Bhide J. 

Bam Kanwar — Plaintiff — Appellant. 

v. 

Lt. Malik Mohammad Sher Khan 

Defendant — Respondent. 

Second Appeal No. 1301 of 1939, Deci- 
ded on 15th February 1940, from decree of 
Addl. Disb. Judge, Shahpur at Mianwali. 
D /- 26th April 1939. 

Ownership — Proof of. 

The more fact that a person has a right of col- 
lecting dharat in the market place is not sufficient 
proof that he is the owner of the whole market. 
P lace * [P 808 0 1] 

Achhru Ram and Roop Chand — 

for Appellant. 

Sayyed Mohsin Shah — for Respondent. 

Judgment. — The plaintiff sued in this 
case for a permanent injunction restraining 
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the defendant from interfering with the 
plaintiff's opening a door in the western wall 
of his shop. The defendant resisted the suit 
on the ground that the site towards the west 
of the plaintiff’s shop was a market place 
belonging to the defendant and therefore 
the plaintiff had no right to open a door 
towards that site. The trial Court found 
the issues against the plaintiff and dismiss- 
ed his suit. On appeal the learned District 
Judge has upheld the decision. The plain- 
tiff has preferred a second appeal. 

The learned District Judge has found 
against the defendant on the issue as re- 
gards his alleged ownership of the site 
towards the west of the plaintiff's shop. 
He has however upheld the decision of the 
trial Court on the ground that the defen- 
dant had proved that he was exercising his 
rights of “dharat” in the market place to 
the west of the plaintiff’s shop. The defen- 
dant had never relied on his right of col- 
lecting dharat in the market place in his 
written statement and it does not appear 
how the mere fact that the defendant had 
a right of collecting dharat in the market 
place can be held to be sufficient proof that 
he was the owner of the whole market 
place. The defendant produced no docu- 
mentary evidence at all in support of his 
claim and the oral evidence which has been 
produced does not seem to me to be suffi- 
cient to prove his case. The plaintiff pro- 
duced a settlement map prepared in the 
year 1865 from which it appears that the 
site towards the west was a lane. There is 
nothing to show in this map that the lane 
was the private property of the defendant 
or his predecessor-in-interest. If the defen- 
dant's contention was correct it should have 
been possible for him to produce evidence 
from the revenue records to support his 
claim but he has not done so. In the cir- 
cumstances, on the finding of the learned 
District Judge himself on the question of 
the defendant's ownership of the site 
towards the west of the plaintiff's shop, it 
seems to me that the plaintiff was entitled 
to a decree. The learned counsel for the 
defendant urged that the relief was a dis- 
cretionary one; but, in the present instance, 
the plaintiff wanted to open a door in his 
own house. The learned District Judge has 
conceded that the plaintiff had a right to 
do so and the defendant having failed to 
prove the ground on which he opposed the 
plaintiff's claim there is no reason why the 
plaintiff should be refused the decree sought 
by him. I therefore accept the appeal 
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and decree the plaintiff's suit with costs 
throughout. 

g.n./r.k. Appeal accepted . 
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Bhide J. 

Benarsi Das — Plainti ff — Appellant. 

v. 

Moti Bam and another — Defendants — 

Respondents. 

Second Appeal No. 831 of 1939, Decided 
on 5th February 1940, from decree of Ad- 
ditional District Judge, Delhi, D /- 27th 
February 1939. 

(a) Transfer of Property Act (1882), S. 78 
— Negligence — Mortgagee allowing mortgagor 
to remain in possession as tenant — No negli- 
gence. 

Where the mortgagee has allowed the mortgagor 
to remain in possession of the property and the 
latter is paying rent, the mortgagee cannot be said 
to be guilty of negligence within the meaning of 
Section 78. [P 308 0 2; P 309 C 1] 

(b) Practice — Evidence — Party agreeing to 
evidence being relied on in tried Court — He is 
estopped from disputing its correctness in ap- 
peal. 

Where a party clearly agrees to certain evidence 
beiDg relied on in proceedings before the trial 
Court he is estopped in appeal from challenging 
the procedure of the trial Court on the ground that 
the evidence was wrongly relied upon. [P 809 O 1] 

Roop Chand — for Appellant. 

Amar Nafch Grover — for Bespondents. 

Judgment. — The plaintiff sued in this 
case to establish his rights of ownership of 
a house as against the respondent who was 
in possession and claimed to be a mortgagee 
from the original owner Kishenlal. The suit 
has been dismissed by the Courts below 
and plaintiff has preferred a second appeal. 
The Courts below have found that Kishen- 
lal had first mortgaged the house in favour 
of one Babulal and Babulal had transferred 
his rights to the respondent Moti. They 
have further found that the mortgage had 
not been discharged. These findings of facta 
have not been challenged in second appeal. 
The learned counsel for the appellant has 
merely contended that Babulal was guilty 
of gross negligence in allowing Kishenlal to 
remain in possession; but the respondent 
has explained that Kishenlal was a tenant 
of Babulal and was paying him rent. It is 
true that only a lease for one year has been 
produced, but the tenancy may have been 
continued by an oral agreement. The very 
fact that Babulal was able to put Moti res- 
pondent in possession is very significant 
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and it shows that Babulal must have been 

in actual or constructive possession. In my 

opinion, no case of negligence within the 

meaning of S. 78, T. P. Act, has been made 
out. 

It was also urged that certain evidence 
in the summary proceedings in execution 
had been .wrongly relied upon. But the ap- 
pellant had dearly agreed to this evidence 
being relied on and he is now estopped from 
challenging the procedure of the trial Court 
on this ground. Lastly, it was urged that 
the house in dispute represents 1/2 and not 
l/3rd share of Kishenlal in the house as it 
stood when the mortgage of l/3rd share in 
favour of Babulal was effected. But this 
case was never pleaded or put in issue. The 
learned counsel for the appellant referred 
to para. 17 of the written statement, but 
even this does not admit any such facts. 
In fact the respondent clearly pleaded in 
the written statement that the house in 
dispute (No. 524) represents the l/3rd 
share of Kishenlal, which was mortgaged in 
favour of Babulal. The appeal is dismissed 
with costs. 

G.N./r.k. Appeal dismissed. 
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Abdul Rashid J. 

Muhammad Sulaiman and others 

Plaintiffs — Appellants, 
v. 

Badr.ud.Din and another — Defendants 

— Respondents. 

Second Appeal No. 630 of 1939, Decided 
on 3rd January 1940, from decree of Addl. 
Dist. Judge, Rohtak, D/- 11th March 1939. 

(a) Evidence Act (1872), S. 13 — Judgment 
in prior litigation decreeing plaintiffs ances- 
tor • claim on ground that suit land formed 
part of royal grant in their favour— Plaintiff in 
subsequent suit claiming different land from 
different persons — Prior judgment is relevant 
to shoW' that subject-matter in prior litigation 
was plaintiff's property— But it is inadmissible 
to prove that property in subsequent suit is 
part of Royal grant in plaintiff’s ancestor’s 
favour. 

A judgment in a previous suit may be relevant 
under 8. 13 for establishing a particular transac- 
tion 9 bufc the findings of fact and reasons upon 
which the judgment is founded are no part of the 
transaction and cannot be relevant in a subse- 
quent suit : A I R 1937 Lah 437 and A I R 1931 
p O 89, Eel. on. [P aio 0 1] 

A suit instituted by the plaintiffs’ ancestors 
a ? Bome persons who had taken away a part 
» lan ^ whioh had been granted to them by 
Iw was deoreed on the ground 

tnafc the land in dispute formed part of the Royal 


grant. In a subsequent suit against different per- 

®°° 8 . !°f Possession of different land plaintiffs 
sought to rely on the previous judgment : 

Held that the judgment in the previous suit 
was relevant to show only that the land which 
formed the subject-matter of prior litigation was 
the property of the plaintiffs but it was not rele- 
vant to show that the land in the subsequent suit 
formed part of a bigger piece of land which was 

given by means of a Royal grant to the plaintiffs’ 
ancestors. [p 310 Q ^ 

(b) Evidence Acf (1872), S. 83-Plan relied 

on by both parties to suit without objection — 

It is not inadmissible on ground that it is not 

proved to be accurate in accordance with 
section 83. 

Where both parties to a suit rely on a plan to 
the accuracy of which no objection is taken by 
either of the parties, the plan is not inadmissible 

°° LiiL 8 r°und that its accuracy has not been 
established by evidence in accordance with the 
provisions of 8. 83 : 9CW N 111, Rel. on. 

[P 310 G 2] 

Shamair Chand — for Appellants. 

Muhammad Hussain — for Respondents. 

Judgment. — The material facts of the 
case may be briefly stated. The land in 
dispute, according to the allegations of the 
plaintiffs, forms part of a large plot of land 
measuring about 2000 bighas whioh was 
granted to the plaintiffs’ ancestors by King 
Muhammad Shah by means of a farman-i- 
shahi some time in the 18th century. In 
1910, the ancestors of the plaintiffs created 
a wakf-alal-aulad in favour of Imambara 
Pirzadgan. Since then the institution has 
been enjoying the income of the property 
and has been dealing with it. The defen- 
dants forcibly took possession of the land 
m suit in July 1935, and constructed a 
kotha and walls over it. Accordingly, the 
plaintiffs brought the present suit for pos- 
session against the defendants. The trial 
Court deoreed the plaintiffs’ claim on the 
ground that the land in dispute belonged to 
the Imambara Pirzadgan and had been in 
its possession within 12 years of the insti- 
tution of the suit. On appeal by the defen- 
dants, the plaintiffs’ suit was dismissed by 
the learned Additional District Judge. The 
plaintiffs have, accordingly, preferred a 
second appeal to this Court. 

The learned Additional District Judge 
^® ld . thafc ife h as not been established 
r.« fc fc r ^ l e . la . nd m 8aifc belongs to the plain- 
tiffs. This is a finding of fact and could not 
be impeached in second appeal. The Princi- 
pe ar S umen fc of Mr. Shamair Chand was 
that the learned District Judge had wrong- 
ly excluded a number of documents as be- 
ing inadmissible in evidenoe. The learned 
counsel’s contention was that all these 
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documents were admissible in evidence 
under S. 13, Evidence Act. In the year 
I860, a suit was instituted by the plaintiffs’ 
ancestors against some persons who had 
taken away a part of the land which had 
been granted to them by the farman-i- 
shahi. The plaintiffs’ suit was decreed on 
the ground that the land in dispute formed 
part of the Royal grant. A copy of the 
judgment is Ex. P-22. The learned counsel 
contended that, though the defendants were 
not parties to this litigation, the judgment 
was admissible under S. 13, Evidence Act, 
to show that a certain piece of land was 
claimed by the plaintiffs in the year 1860 
as their property and that they were gran- 
ted a decree for possession. The difficulty 
in the way of the plaintiffs-appellants, 
however is that the land which formed the 
subject-matter of the litigation in 1860 is 
not identical with the land now in suit. It 
was held by a Division Bench of this Court 
in A I R 1937 Lah 437 1 that a judgment 
in a previous suit may be relevant under 
|S. 13, Evidence Act, for establishing a parti- 
cular transaction, but the findings of fact 
and reasons upon which the judgment is 
founded are no part of the transaction and 
cannot be relevant in a subsequent suit. 
Ex. P-22 is relevant to show that the land 
which formed the subject-matter of litiga- 
tion in 1860 was the property of the plain- 
tiffs. It is not relevant to show that the 
land now in suit forms part of a bigger 
piece of land which was given by means of 
'a Royal grant to the plaintiffs’ ancestors. 
|The same reasoning applies to Ex. P-29, 
which is a copy of the judgment of Munshi 
Iqrar Ali, Tehsildar, Sonepat, delivered in 
the year 1871. In that case also, the plot of 
land sued upon was not identical with the 
land in the present case. 

It was contended by Mr. Shamair Chand 
that the plan Ex. P-5 was prepared under the 
orders of the District Judge in the litigation 
of 1917, and that that plan had been given 
to the Commissioner in the present case 
and the Commissioner had demarcated the 
land in suit on that plan. It was urged that 
the plan of 1917 showed the entire plot 
that had been given to the plaintiffs’ ances- 
tors by the Mughal Emperor and that as 
the plot in suit formed part of the area 
given to the plaintiffs’ ancestors according 
to the plan of 1917, the plaintiffs were enti- 
tled to a decree in the present suit. The 
plan o f 1917 was prepared in a suit which 

1. Inayat Ullah Khan v. Kanshi Ram, (1937) 24 
AIR Lah 437 = 174 I 0 722. 


did not relate to the land now in dispute. 
That plan and the judgment of the District 
Judge in the litigation of 1917 cannot 
therefore be held to be relevant under 
S. 13. Reference may be made in this con- 
nexion to A I R 1931 P C 89. 2 The learned 
Additional District Judge held the plan 
Ex. P-5 to be inadmissible as its accuracy 
had not been established by evidence in 
accordance with the provisions of S. 83, 
Evidence Act. That difficulty however can 
be overcome by the fact that both parties 
relied on the plan, Ex. P-5 before the local 
Commissioner and no objection was taken 
by the defendants that the plan Ex. P-5 
had not been proved to be accurate: vide 9 
C W N 111 3 at p. 113. 

The other difficulty however still re- 
mains that as the plan Ex. P-5 is a part 
of the documentary evidence tendered in 
the litigation of 1917 and that litigation 
did not deal with the plot of land now in 
dispute, the plan cannot be said to be re- 
levant under S. 13, Evidence Act. If the 
judgments, Exs. P-22 and P-29 and the 
plan, Ex. P-5 be excluded from evidence, 
the plaintiffs’ claim cannot succeed as there 
would not be sufficient evidence to show 
that the land now in dispute was a part of 
the land granted to the ancestors of the 
plaintiffs by the Mughal Emperor. It ap- 
pears to me that the plaintiffs’ case was 
badly conducted in the trial Court and that 
though their claim was probably just, they 
have failed to establish by independent 
evidence that the land in dispute is their 
property. For the reasons given above I 
dismiss this appeal. Having regard to all 
the circumstances, however, I order that the 
parties will bear their own costs through- 
out. 

G.N./R.K. Appeal dismissed. 

2. Gobind Narayan v. Sham Lai, (1931) 18 AIR 

P 0 89 = 131 I 0 753 = 58 IA 125 = 58 Cal 

1187 (P O). 

3. Madhabi Sundari Dassyav. Gaganendra Nath, 

(1905) 9 C W N 111. 
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Din Mohammad J. 

Mohammad Din and others — 

Petitioners. 

v. 

Mt. Sardar Begum and others — 

Respondents. 

Civil Misc. Nos. 202 and 359 of 1939, 
Decided on 26th February 1940, praying 
permission to file appeal in forma pauperis. 
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Civil P. C. (1908), O. 33, R. 1, Explanation- 
Value of subject-matter of suit in applicant’s 
possession cannot be ignored in determining 
whether he is pauper. 

In determining whether the applioant should be 
allowed to appeal as a pauper or not, the value of 
the subject-matter of the suit in possession of the 
applicant cannot be ignored '.AIR 1934 All 323 
and AIR 1933 Pat 203, Rel. on. (P 311 0 1] 

R. P. Khosla — for Petitioners. 

Inder Dev Dua — for Respondents. 

Order. — This order will dispose of Civil 
Misc. No. 202 and Civil Miscellaneous 
No. 359 of 1939. The petitioners, Mohammad 
Din and others, presented an. application 
for being allowed to appeal as paupers and 
the District Judge who was directed to 
make an enquiry into their pauperism has 
reported that all of them except Ibrahim 
are paupers. He has however failed to take 
into consideration the fact that the peti- 
tioners were in possession of the subject- 
matter of the suit and the value thereof was 
admittedly more than the amount of court- 
fee they had to pay on appeal. That this 
fact cannot be ignored in determining whe- 
ther a person should be allowed to appeal 
as a pauper or not is evident from the 
language of the Explanation to O. 33, R. 1, 
Civil P. C. Further, reference may be made 
in this connexion to A I R 1931 All 323 1 
and AIR 1933 Pat 203. 2 I accordingly 
hold that the petitioners are not paupers 
and must pay full court- fee on the appeal. 
Counsel for the petitioners expresses his 
willingness to pay the proper oourt-fee, if 
time is allowed to him in that behalf and I 
accordingly direot him to make up the defi- 
ciency on or before 21st March 1940. In 
case of default, no further extension will 
be allowed to the petitioners. Counsel for 
the respondents has drawn my attention 
to the fact that in spite of the petitioners 
not furnishing any security for costs and 
mesne profits as ordered by me on 10th July 
1939, the executing Court has not taken 
any proceedings against them. This is deplo- 
rable. My order was quite explicit on the 
matter. I now direot the executing Court 
to start execution proceedings against the 
petitioners if they fail to furnish security 
for costs and mesne profits on or before 
21st March 1940. The respondents will be 
-entitled to their costs from the petitioners 
<in Civil Miscellaneous No. 202 of 1939. 

Q.N./r.K, Order accordingly. 

1. Rajdeo 8ingh v. Jagdeo Singh, (1934) 21 A I R 

All 323=149 I 0 1004. 

3. Bhagwat 8ahay v. Krishna Sahay, (1983) 20 

A I R Pat 203=144 I 0 230. 
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Monroe J. 

Babu and another — Defendants 

Appellants, 
v. 

Dalip Singh and another , Plaintiff s and 
others, Defendants — Respondents. 

Second Appeal No. 515 of 1939, Decided 
on 28th February 1940, from decree of 
Senior Sub- Judge, Hoshiarpur, D/- 23rd 
December 1938. 

(a) Mutation — Value of. 

The mutation in favour of a person ig not con- 
clusive evidence of the transfer of the land to him. 

CP 312 0 1] 

(b) Deed — Exchange — Written deed — Trans- 
action cannot be proved unless deed is pro- 
duced or shown to have been lost — Before 
notice is taken of the deed its registration must 
be proved. 

Where the exchange between the parties is not 
an oral but a written transaction, without pro- 
duction of the written instrument or evidence of 
itg loss, the transaction cannot be proved and 
before any notice is taken of the instrument, it 
must be shown to have been registered. 

[P 312 0 1] 

(c) Possessory suit — Onus — Suit for posses- 
sion on basis of title. 

Where the plaintiff is not in possession of the 
property claimed by him the onus of showing a 
good title is on him. [P 312 0 2] 

D. N. Aggarwal — for Appellants. 

D. N. Bhasin — for Respondents 

( Plaintiffs). 

Judgment. — This suit was brought to 
recover possession of half a site. The trial 
Judge granted a decree for possession, 
which was affirmed on appeal. The first 
two defendants are in aotual possession of 
the whole site. The plaintiffs alleged that 
the site formerly belonged to Gurdas Singh 
and Harnam Singh and that by way of 
exchange Gurdas Singh conveyed his one 
half- share to the plaintiffs and defendant 4. 
This transaction took place when Gurdas 
Singh was apparently no longer in actual 
possession, namely on 20th March 1937. 
The first two defendants had taken posses- 
sion on 21st January 1936 in purported 
pursuance of a sale deed from one Dina 
Nath. This deed was produced and proved. 
The title of the plaintiffs is based on the 
exchange with Gurdas Singh : when this 
exchange took place, the plaintiffs knew or • 
ought to have enquired and would have 
discovered that the transferor yyas not in 
possession but that defendants 1 and 2 
were. The defendants’ case was that Gurdas 
Singh had by a deed of exchange dated 
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21st January 1935 transferred his share 
to Harnam Singh his brother and co-owner, 
who on the same day transferred the 
whole to Dina Nath, the immediate pre- 
decessor- in- title of the defendants, who 
acquired the property from him by a re- 
gistered deed of 21st January 1936. There 
can be no doubt that this case is a true one, 
but unfortunately the deed of exchange 
from Gurdas Singh to Harnam Singh was 
not registered : and there is no evidence to 
show that Harnam Singh performed his 
part of the exchange : both Harnam Singh 
and Gurdas Singh swore that the exchange 
had been cancelled, an obvious lie, as is 
shown by the fact that on the day when 
the document evidencing it was signed, 
possession of the property was given to 
Dina Nath. 

Section 49, Registration Act, prevents 
the deed of exchange from having any 
effect — the title remained in Gurdas Singh. 
It is for this reason that a decree has been 
granted to the plaintiffs. The learned Dis- 
trict Judge formed the view that the defen- 
dants failed by reason of the technical 
provisions of the law. I heartily agree and 
I consider that they have been the victims 
of the fraud of Gurdas Singh and Harnam 
Singh. Harnam Singh had actually the 
audacity to state in his evidence that he 
sold only his half. share of the site to Dina 
Nath. The learned Judge has held the 
plaintiffs’ title to be good on the basis of 
the exchange with Gurdas Singh. Bat 
what is sauce for the goose is sauce for the 
gander. The mutation in favour of the 
plaintiffs is not conclusive evidence of the 
transfer of the land. Now the plaintiffs’ 
own statement on solemn affirmation at 
the trial was : 

I took the half- share in dispute in exchange 
from Gurdas Singh, the exchange deed was writ- 
ten out and mutation also took place : it was 
about a year ago. 

This evidence was overlooked, it appears, 
in both Courts. The mutation was treated 
as disposing of any question concerning the 
plaintiff’s title, supported as it was by the 
evidence of Gurdas Singh and Harnam 
Singh. The importance of this evidence is, 
of course, that it shows that the exchange 
between Gurdas Singh and the plaintiffs 
was not an oral but a written transaction; 
without production of the written instru- 
ment or evidence of its loss, the transac- 
tion cannot be proved and before any notice 
is taken of the instrument, it must be 
shown to have been registered. The plain- 


tiffs are not in possession and the onus of 
showing a good title was on them : they 
have failed to prove title and their suit for 
possession fails. I allow the appeal and dis- 
miss the suit with costs throughout. 

g.n./r.k. Appeal allowed . 
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Monroe J. 

Mt . Rewti and others — Plaintiffs — 

Appellants- 

v. 

Mohan Pal — Defendant — 

Respondent. 

Second Appeal No. 852 of 1939, Decided, 
on 7th February 1940, from decree of Dist. 
J udge, Hissar at Gurgaon, D /- 1st May 1939- 

fa) Evidence Act (1872), S. 35 — Procesi- 
server’s report of giving of possession is ad- 
missible without his being called as witness. 

Where the duty of the process-server is to deliver 
possession and to record what he had done, this 
record is the public record of an official act and' 
consequently the process-server’s report of the 
giving of possession is admissible in evidence with- 
out his being called as a witness '.AIR 1926 Lah 
629, Disting. [P 313 0 1) 

(b) Ownership — Evidence of — Procesa 
server’s report of giving of possession to party. 

A process-server’s report of the giving of posses- 
sion to a party is the clearest evidence of an act of 1 
ownership. [p 313 C 1] 

(c) ^ Ownership — Evidence of — Plan to 
Municipal Committee for building put in and 
sanctioned. 

Where a person puts in plans to the Municipal 
Committee for building on a property and permis- 
sion is granted, the act is evidence of a claim to 
ownership but not of ownership or even of posses- 
sion of the property. [p 313 q 

Parfcap Singh — for Appellants. 

Qabul Chand Mital and Madan Lal Eapur 

— for Respondent. 

Judgment. — This suit was brought to 
recover possession of a plot of land which is 
shown in the plan Ex. 0-1. The trial Judge 
dismissed the suit on the ground that the 
plaintiffs had not shown possession within 
twelve years, though holding that they were 
in possession in 1915. The learned District 
Judge held that the plaintiffs had failed 
to show both title and possession within 
twelve years. In my opinion, the learned 
Judge wrongly rejected as inadmissible in 
evidence the document on which the trial 
Judge based his finding that the plaintiffs 
were in possession in 1915 and ignored the 
most important part of the evidence re- 
lating to possession within twelve years. 
The plaintiffs and the defendant belong to 
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different branches of the same family and 
have a oommon ancestor in Bhola Nath, 
great. great-grandfather. This relationship 
is important and insufficient attention has 
been given to it : it is the background of the 
whole case and explains the various contacts 
of the parties and their predecessors. 

The plaintiffs case is that the property is 
ancestral in their branch of the family : that 
before 1915 it was let and in that year as a 
result of legal proceedings it was recovered 
from a tenant. They relied on the original 
lease but as it was unregistered, it was 
properly held to be inadmissible in evi- 
dence. This however has no serious effeot 
on the case, because the evidence afforded 
by the lease would be merely of an act of 
ownership, of which there is other evidence. 
For, the plaintiffs recovered possession as 
the result of a suit against a person who 
was alleged to be their tenant. The plaint 
(Ex. P-2) was produced in evidence. A 
decree was obtained and was executed. The 
process-server’s report of the giving of pos- 
session (Ex. P-3) has been produced. This 
also has been rejected as inadmissible in 
evidence, on the ground that the process- 
server was not called as a witness. For the 
proposition that it was necessary to call 
him, the learned Judge relied on AIR 1926 
Lah 629. 1 The case is not an authority for 
any such proposition : in it the facts were 
that a process-server whose duty was to 
serve notice of an injunction to restrain 
building inserted in his report a statement 
that building was in progress: it was no 
part of his duty to record such a statement 
or even to observe what was happening and 
therefore it was dear that his statement 
was not evidence of the facts contained in 
it. But here the duty of the process-server 
was to deliver possession and to record what 
he had done — this record is the public 
record of an official act. I hold that the 
document ought to have been admitted and 
its effeot considered : in the first place, it 
affords the clearest evidence of an act of 
ownership : it is also some corroboration of 
the plaintiffs statements that the property 
was owned by them as ancestral property : 
but its greatest value lies in the fact that 
one of the witnesses to the giving of posses- 
sion was "Ganeshi Lai, son of Earn Lai,” 
the father of the defendant, through whom 
the defendant claims. 

I have no doubt that the learned District 
Judge would, if he had considered the ques - 

1. Fateh Mahomed v. Hakim Khan, (1926) 13 

A I R Lah 629=96 I 0 826. 
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tion, have held that the signature was not 
proved, because he rejected the evidence of 
one of the plaintiffs (Kishori Lai) about 
another signature as insufficient, in my 
opinion, for insufficient reasons; the process- 
server’s return was a document placed on 
the file of the original suit in 1915 where 
it has since remained and there is not the 
slightest reason for suspecting that it has 
been tampered with; there is no occasion 
to presume a forgery. Kishori Lai as decree- 
holder was present to take possession and 
it was natural that he should have had his 
relation present as a witness. The presence 
of Ganeshi Lai as a witness to the giving of 
possession to a member of the other branch, 
olaiming to be an owner must be taken, in 
my opinion, as an admission of the right 
then being exeroised : he would not have 
aoted as a witness, if he himself had claimed 
ownership. The evidence disregarded in 
respect of recent possession is that afforded 
by two postcards (Exs. P-10 and P-11) 
written by the defendant himself to one 
of the plaintiffs Shiv Parshad and to Shiv 
Dyal, now deceased and represented by his 
widow Mt. Rewti, both dated 14th June 
1929. In these cards the defendant stated 
that he had persistently tried to recover 
the rent and would try to recover it as soon 
as possible. These cards were posted from 
Riwari where the property is and where 
the defendant resided. There is no doubt 
that it is the rent of the property in suit 
to whioh reference is made, and from the 
contents of the postcards the truth of the 
plaintiffs’ evidence that the defendant was 
trying to collect their rents for them as 
their agent is clear. 

The learned Judge was impressed by the 
evidence for the defendant, that the defen- 
dant put in plans to the Municipal Com- 
mittee for building on the property in 
August 1930, and permission was granted, 
but it appears that at that time the defen- 
dant was a member of the Municipal Com- 
mittee and this action is evidence of a 
olaim to ownership but not of ownership or 
even of possession, though in view of the 
postoards, the defendant may have been in 
actual possession, as agent of the plaintiffs. 
The defendant has shown that his great- 
grandfather acquired property in 1872 in 
this place and the learned Judge has held 
that this property is part of the property 
now in dispute. Even if this is so, and the 
property belonged to the defendants’ branch 
of the family in 1872, the transaction of 
1915 shows that before 1905 the property 
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had passed from one branch of the family 
to the other. It seems to me that the defen- 
dant took advantage of the position that he 
was acting for the plaintiffs in collecting 
the rents of the property, and getting into 
possession, then set up his claim. I do not 
think that it is necessary to send the case 
back for a consideration of the evidence 
which has been disregarded. Its effect is so 
clear that only one conclusion is possible. 
The plaintiffs’ case may be said to rest on 
two admissions, that of the defendant’s 
father that the plaintiffs were entitled to 
possession in 1915 and of the defendant 
himself that he was trying to collect the 
rents for the plaintiffs in 1929. I allow the 
appeal. I grant the plaintiffs a decree for 
possession, with costs in all Courts. 

G.N./r.K. Appeal allowed. • 
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Din Mohammad J. 

Shangara Singh and others — Plaintiffs 

— Appellants, 
v. 

Imam Din and others — Defendants — 

Respondents. 

Second Appeal No. 888 of 1939, Decided 
on 22nd December 1939, from decree of 
Senior Sub-Judge, Amritsar, D/- 2nd June 
1939. 

(a) Appeal — Court cannot allow appellant to 
implead perion for first time after expiry of 
limitation for appeal. 

Court is not competent to allow the appellant 
to implead a person for the first time after the 
limitation for the appeal has expired: AIR 1937 
Lah 180 and AIR 1938 hah 35, Rel. on. 

[P 314 C 2] 

(b) Limitation Act (1908), S. 5 — Appeal in 
S. 5 means appeal that is to be instituted for 
first time and not one which has already been 
instituted but is amended later on owing to 
some defect in memorandum of appeal. 

Section 5 contemplates an appeal, application 
for review of judgment or for leave to appeal or 
any other application to which S. 5 may be made 
applicable and an appeal there means an appeal 
that is to be instituted for the first time and not 
an appeal which has already been instituted but 
is amended later on account of any defect having 
been noticed in the memorandum of appeal. Un- 
less therefore this Section is made specially ap- 
plicable to such oases, S. 5 cannot be invoked by 
an appellant who has omitted to implead a neces- 
sary respondent in the case and the effect of whose 
omission is the dismissal of the appeal. 

[P 315 O 1] 

Dr. Naud Lai — for Appellants. 

Barkat Ali — for Respondents. 

Judgment. — The suit out of which this 


appeal has arisen was originally instituted 
by Hira Singh. During the pendency of 
the suit he died; and in his place Shangara 
Singh, Kartar Singh, Bala, Lakha and 
Chandar were brought on the record as his 
legal representatives. The suit was for a 
declaration and permanent injunction. The 
trial Court decreed the suit on 16th Janu- 
ary 1939, and an appeal against that order 
was preferred on 20th February 1939. In 
the memorandum of appeal the persons 
impleaded as respondents were Shanghara 
Singh, Kartar Singh, Bela and Jhanda. On 
25th May 1939, when the appeal came for 
hearing before the Senior Subordinate 
Judge, counsel for the respondents raised a 
preliminary objection that the names of 
Bala, Lakha and Chandar, respondents, did 
not appear on the record and that conse- 
quently the appeal could not proceed. So 
far as Lakha was concerned, the objection 
was literally correct, but as regards Bala 
and Chandar, the objection amounted to 
this : that their names had been wrongly 
described as Bela and Jhanda. Thereupon, 
an application was made by the appellants 
through their counsel on which the only 
order passed was that it should be placed 
on the record and that a separate order had 
been made. The order that appears to have 
been made in this connexion appears in the 
judgment itself disposing of the appeal, 
which says that as the copy of the judg- 
ment which was supplied to the appellants 
did not mention the name of Lakha and 
misdescribed the name of Chandar and 
Bala, the plaintiffs could not be penalized 
for the mistake of the copying department 
and that consequently they were entitled 
to the benefit of S. 5, Limitation Act. 
Giving them this benefit, the Senior Sub- 
ordinate Judge entertained the appeal and 
allowed it. 

Dr. Nand Lai, counsel for the appellant, 
has urged that the Senior Subordinate 
Judge was not competent to allow the ap- 
pellant to implead Lakha for the first time 
after the limitation for the appeal had ex- 
pired and I agree with him. Reference in 
this connexion may be made to 18 Lah 
136 1 and 18 Lah 746, 2 in whioh the judg- 
ments were written by myself as a mem- 
ber of the Division Bench. There relying 

1. Teja Singh v. Katar Kaur, (1937) 24 AIR 

Lah 180=172 I C 266 = 1 L R (1937) 18 Lah 

136=39 P L R 301. 

2. Hayat v. Mutalli, (1938) 25 A I R Lah 35 = 

175 I C 819 = I L R (1937) 18 Lah 746 = 40 

P L R 273. 
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on 6 Rang 29, 3 it was held that O. 41, 
R. 20, Oivil P. 0., did not oome into play 
to enable the Court to implead as a respon- 
dent a person who had been originally left 
out, inasmuch as he could not be described 
as a person interested in the appeal within 
the meaning of that rule. In the second 
judgment, it was further observed that to 
such cases S. 5, Limitation Act too did 
not apply. Counsel for the respondents has 
urged that this decision, so far as S. 5 is 
concerned, is open to doubt. This may be 
so, but sitting as a single Judge I am bound 
by a Division Bench judgment of this Court. 

Even otherwise, I am still of the opinion 
that to a case like the present the benefit 
of S. 5 cannot be extended. That Section 
contemplates an appeal, application for re- 
view of judgment or for leave to appeal or 
any other application to which S. 5 may be 
made applicable, and an appeal there means 
an appeal that is to be instituted for the 
first time and not an appeal which has 
already been instituted but is amended 
later on account of any defect having been 
noticed in the memorandum of appeal. Un- 
less therefore this Section is made specially 
applicable to such cases, S. 5, Limitation 
Act, cannot be invoked by an appellant, 
who has omitted to implead a necessary 
respondent in the case and the effect of 
whose omission is the dismissal of the ap- 
peal. As remarked by their Lordships of the 
Privy Council, a very valuable right is 
secured to such persons and they cannot be 
deprived of their right merely by the exer- 
cise of discretion which apparently is not 
vested in the Court. I have no hesitation 
in holding therefore that the Senior Sub- 
ordinate Judge was not authorized under 
the law to allow the appellant to implead 
Lakha as a respondent for the first time, 
after the expiry of limitation and that, in 
the circumstances of the case, he was bound 
to hold that the appeal could not proceed, 
as the deoree in his favour was an indivisi- 
ble whole. I accordingly allow this appeal, 
set aside the order of the Senior Subordi- 
nate Judge and restore that of the trial 
Court with costs throughout. 

Note . — This judgment has been affirmed by Tek 
Ghand and £hide JJ., in Letters Patent Appeal 
Ho. 87 of 1940 deoided on 2nd May 1940. 

D.S./ r.k. Appeal allowed. 

3. Ohockalingam Chetty v. Seethai Ache, (1927) 
14 A I B P O 252 = 107 I O 237=55 I A 7=6 
Bang 29 (PO). 
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SPECIAL BENCH 

Dalip Singh, Bhide and Blacker JJ. 

Halcim Mohammad Hussain 

Petitioner 

v. 

Emperor. 

Civil Ref. No. 4 of 1940, Decided on 6th 
May 1940; case referred by Financial 
Commissioner, Revenue, Punjab, D /- 5th 
January 1940. 

* W Stamp Act (1899), Si. 35, 40 and 48- 
Document insufficiently stamped — Person not 
originally bound to bear stamp duty wishing to 

have document admitted in evidence in Court 

He cannot be compelled to pay duty — Payment 
is left to his choice. 

There is no provision in Ss. 35,40 and 48 nor in 
the Act to enable either the Court or the Collector 
to compel the person who wishes to have an in- 
sufficiently stamped document admitted in evi- 
dence in Court to pay the duty or penalty when 
he is not the person who was originally bound to 
bear the expense of providing the duty. The pay- 
ment of such duty or penalty is left to his choice 
under Ss. 35 and 40. He cannot be considered to 
be a person from whom the stamp duty or penalty 
is due and consequently the same cannot be reco- 
vered from him under S. 48 : 30 All 271 t Not 
approved. (P 3 x 7 c 1 , 2] 

(b) Stamp Act (1899), Ss. 17, 29 and 48 — 
Duty and penalty are debts due to Crown from 
person liable to pay same — They can be 
recovered from his estate in hands of legal 
representatives. 

The duty and the penalty in respect of a docu- 
ment leviable from the person liable to pay the 
same must be considered to be a debt due from him 
to the Crown. The mere fact that the document 
did not come to the notice of the Collector during 
the lifetime of the person liable does not mean that 
the liability did not exist. The duty and penalty 
leviable can be recovered according to general law 
from such portion of his estate as may be found in 
the hands of his legal representatives, in the same 
manner as it could have been recovered from him- 
self during his lifetime under S. 48. [P 818 0 1] 

Bashir Ahmad — for Petitioner. 

Sleem, Advocate-General — 

for the Crown. 

Bhide J. — This is a reference by the 
Financial Commissioner (the Chief Control- 
ling Revenue Authority in the Punjab) under 
S. 57, Stamp Aot. The material facts of the 
case giving rise to the reference may be 
shortly stated. On 18th January 1912, one 
Chiragh-ud-Din executed a document set- 
tling his property on his sons, daughters and 
wives in certain proportions and appointing 
one of his sons named Abdul Majid as 
manager of the property left to him and 
three of his brothers, namely Abdul Hamid, 
Abdul Rashid and Mohammad Saeed. The 



A. I. R. 


316 Lahore Mohammad Hussain v. Emperor (SB) (Bhide J J 


document was executed on a stamp paper 
of annas eight only. After the death of 
Chiragh-ud-Din the document was pro- 
duced by Hakim Mohammad Hussain, one 
of his sons, in a civil suit, but an objection 
was taken that the document was insuffi- 
ciently stamped. The learned Sub-Judge 
trying the suit impounded it and sent it on 
to the Collector under S. 38 (2), Stamp Act, 
for necessary action. The Collector, pur- 
porting to act under the provisions of S. 40 
of that Act, required Mohammad Hussain, 
who produced the document, to pay stamp 
duty amounting to Rupees 498-8-0 and a 
penalty of Rs. 500. Mohammad Hussain 
applied for revision of the order of the 
Collector and the Financial Commissioner 
has referred the following two points for 
decision of this Court : 

1. Whether stamp duty and penalty can be re- 
covered from a person who presents an Insuffi- 
ciently stamped document to a Court when he is 
not himself the executant. 

2. Where such a document has been impounded 
whether Government can pursue its claim against 
the estate of the deceased executant. 

As regards the first question, it is con- 
ceded that there is no distinct provision in 
S. 40 or anywhere else in the Indian Stamp 
Act empowering the Collector to demand 
the proper stamp duty or any deficiency 
therein, on a document impounded and for- 
warded to him by a Court under S. 38 (2), 
from the person who produced it in Court. 
S. 40, no doubt, empowers the Collector to 
‘require’ the stamp duty or deficiency to be 
paid; but it is significant it is silent as to 
the person or persons who can be required 
to pay the same. The learned counsel for 
the petitioner Hakim Mohammad Hussain 
who produced the document in question in 
Court in the present case had urged that 
the only person who can be required to pay 
the stamp duty or deficiency is the person 
who is legally liable to pay it. In this con- 
nexion he has referred to the provisions of 
Ss. 17 and 29, Stamp Act, and pointed out 
that the stamp duty has to be paid before 
or at the time of the execution of the docu- 
ment according to S. 17 and that in the case 
of a 'deed of settlement,’ it is the executant 
who has to bear the expense of providing 
the stamp according to S. 29. The learned 
Advocate-General has on the other hand, 
argued that as the document is impounded 
by the Court and forwarded to the Collec- 
tor under S. 38 (2) owing to the failure on 
the part of the person who produced it to 
pay the necessary stamp duty or deficiency 
in Court, it should be inferred that the Col- 


lector has authority to demand its payment 
from the person who presented the docu- 
ment in Cburt. He has further pointed out 
that S. 29 lays down that the stamp duty 
or deficiency has to be paid by the execu- 
tant in certain classes of instruments only 
and that too in the absence of an agreement 
to the contrary and has urged that it would 
be very inconvenient if the Collector has to 
trace the executant in such cases and hold 
an inquiry if there was or was not any 
agreement making some other person liable 
for the payment of the duty. Lastly he has 
also referred in support of his argument to 
S. 44, Stamp Act, which provides that when 
any stamp duty or penalty has been paid 
under S. 35, S. 37, S. 40 or S. 41 by any 
person in respect of an instrument, and by 
agreement or under the provisions of S. 29 
or any other enactment in force some other 
person was bound to bear the expense of 
providing the proper stamp, the person pay- 
ing the duty or penalty shall be entitled to 
recover the same from such other person 
the amount of the duty or penalty so paid. 

The only authority which the learned 
Advocate-General was able to cite in sup- 
port of his contentions was 30 All 271, 1 in 
which it was held that it is the person who 
wishes a document to be admitted in evi- 
dence in Court from whom the Collector 
can recover the duty and penalty in the 
first instance. The learned Judges who de- 
cided that case seem to have relied merely 
on the provisions of S. 44, Stamp Act, in 
support of this conclusion, but with the 
greatest respect I must say that that Section 
does not appear to he at all conclusive on 
the point. It may be observed at the outset 
that the person who wishes a document to 
be admitted in evidence in Court may be — 
and very often is — different from the execu- 
tant as well as from the person who has the 
custody of the document and actually pro- 
duces it in Court. The first question referred 
by the Financial Commissioner is whether 
the “stamp duty’’ can be recovered from 
the person “who presents an insufficiently 
stamped document in Court.’’ If a person, 
who happens to have the dooument in his 
custody merely produces it in Court on 
being required by the Court to do so, there 
seems to be no reason whatever why he 
should be made liable to pay the duty or 
penalty and even the Allahabad ruling cited 
by the learned Advocate-General does not 
seem to go to the length of holding that 

1. Secy, of State v. Basharat Ullah, (1908) 30 All 
271=5 A L J 262=1908 AWN 130. 
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auoh a parson oan be ‘required’ to pay the 
stamp duty or deficiency. That ruling does 
hold that a person who wishes to have the 
document admitted in evidence in Court 
can be required to pay the requisite duty or 
penalty in the first instance. But S. 44, 
Stamp Act, on which reliance has been 
placed in that ruling does not appear to 
support such a conclusion. That Seotion 
merely enables a person who has paid the 
duty and penalty under Ss. 35, 37, 40 or 41 
to recover the same from the person who 
was bound to bear the expense of providing 
it; but it does not throw any light on the 
question before us, viz. what person or per- 
sons can be required’ to pay the stamp duty 
or penalty under S. 40. 

If the intention of the Legislature was 
that the necessary duty or penalty should 
be recovered from the person who wishes 
to have the document admitted in Court, 
one would have expected to find some pro- 
vision to that effect in the Seotion itself or 
at least somewhere else in the Act. But no 
such provision has been made. The reason 
is I think not far to seek. When a person 
wishes to have a document admitted in 
Court for the purpose of his case it may 
often be to his interest to pay the duty and 
penalty at once in order to get the docu- 
ment admitted in evidence, as the person 
who was originally bound to bear the ex- 
pense of providing the stamp duty may not 
be traceable at the time or may not be pre- 
pared to pay the duty or penalty volunta- 
ry. ^ fis does so to suit his convenience 
the provisions of S. 44 enable him to recover 
the same from the person who was origi- 
nally bound to bear the expense of provid- 
ing the duty. But there is nothing in S. 35 
or S. 40 to enable either the Court or the 
Collector to compel the person who wishes 
to have the document admitted in evidence 
in Court to pay the duty or penalty. The 
only reasonable inference in the circum- 
stances seems to be that the payment of 
such duty or penalty is left to his choice 
under these Sections. There seems, in faot, 
no good reason why a person, who merely 
wishes to have a dooument admitted in evi- 
dence, should be compelled to pay the duty 
or penalty thereon, when he is not the per- 
son who was originally bound to bear the 
expense of providing the duty. If he does 
not choose to pay the duty and penalty 
under S. 35 or S. 40, he has to take the con- 
sequence of. not being able to use the docu- 
ment. But it would be obviously hard and' 
unfair to compel such a person to pay the 


duty on the document merely because he 
attempted to produce it in evidence. The 
stamp duty may be heavy and he may not 
be even in a position to pay it, or it may 
not be worth his while to do so, for the 
purposes of his case. The Legislature there- 
fore seems to have advisedly left the matter 
to his choice. It is true that the Collector 
may not be able to trace easily the execu- 
tant or the person bound to pay the duty 
on the dooument in such cases and there 
may be some inconvenience as a result in 
collecting the stamp duty or penalty. But 
this can scarcely justify penalizing a person 
who was not responsible for paying the 
stamp duty at the time of the execution of 
the document. 

The provisions of S. 48, Stamp Act, are 
also worthy of attention in this respect. 
According to that Section, all duties, penal- 
ties and other sums required to be paid 
under Ch. 4 of the Act (Ss. 33 to 48) may 
be recovered by the Collector by distress 
and sale of the moveable property of the 
person from whom the same are due or by 
any other process for the time being in 
force for the recovery of arrears of land 
revenue. This seems to be the only provi- 
sion in the Act for realization of stamp 
duty and penalty under Ch. 4 by legal pro- 
cess when it is not voluntarily paid, and it 
is significant that there is no provision in 
this Section also for realizing the duty and 
penalty except from the person ‘from whom 
the same are due.’ As already pointed out, 
there is no provision in the Act, making a 
person who merely presents an insufficiently 
stamped dooument for being admitted in 
evidence liable for payment of the requisite) 
stamp duty or penalty on the document. He 
cannot therefore be considered to be a per- 
son from whom the stamp duty or penalty 
is due and consequently the same cannot 
be recovered from him under S. 48. If the 
stamp duty or penalty has to be recovered 
compulsorily, it can be legally recovered 
under S. 48 only from the person from 
whom the same is due. In order to ascer- 
tain the person or persons from whom the 
duty or penalty is due we must go back to 
S. 29. According to that Section, it was 
Chiragh Din, the executant of the deed of • 
settlement who was bound to bear the ex- 
pense of providing the stamp duty in the 
present instance. The duty could therefore 
have been recovered from him under S. 48. 

It has been urged that S. 29 is not exhaus- 
tive, that there are several classes of instru- 
ments for which no provision is made in 
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that Section and the Section would there- 
fore be of no assistance in fixing the liability 
for payment of duty or penalty in the case 
of such instruments. This contingency does 
not however arise in the present instance 
as a deed of settlement is covered by S. 29 
and the point need not therefore be consi- 
dered for the purposes of this reference. 
But it may be observed that if it is found 
that the Stamp Act does not in fact fix the 
liability for payment of stamp duty on any 
particular person in the case of any instru- 
ment, the consequence will presumably be 
that the Collector will keep the impounded 
document in his custody and no person 
interested in the document will be able to 
make any use of it until and unless the 
necessary stamp duty and penalty is paid. 
For reasons given above, I would answer 
the first question in the negative. 

As regards the second question, the 
answer would seem to depend upon the 
provisions of Ss. 17, 29 and 48, Stamp Act. 
As pointed out already, according to Ss. 17 
and 29, it was Chiragh-ud-Din, the execu- 
tant, who was responsible for payment of 
the stamp duty at the time of the execution 
of the deed of settlement. As he did not do 
so, he would have been held liable for its 
payment as well as of any penalty that the 
Collector may have chosen to impose, when- 
ever the document had been brought to his 
notice. As it happened, the document never 
came to the notice of any Court or the Col- 
lector during the lifetime of Chiragh-ud-Din. 
All the same as he was the person liable 
for providing the stamp duty, and also for 
payment of any penalty which the Collec- 
tor might consider appropriate in the cir- 
cumstances of the case, the duty and the 
penalty leviable from Chiragh-ud-Din must, 
I think, be considered to be a debt due 
from him to the Crown. This debt could 
have been realized from Chiragh-ud-Din any 
time during his life-time if the document 
has been brought to the notice of the Col- 
lector. The mere fact that the document 
did not come to his notice during the life- 
time of Chiragh-ud-Din does not mean that 
the liability did not exist. There seems to 
be no good reason in the circumstances why 
• the duty and penalty leviable from Chiragh- 
ud-Din should not be recovered according 
to general law from such portion of his 
estate as may now be found in the hands 
of his legal representatives, in the same 
manner as it could have been recovered 
from Chiragh-ud-Din himself during his 
lifetime under S. 48. 


I would therefore hold that the Govern- 
ment can pursue its claim against Chiragh- 
ud-Din against such portion of his estate 
as may now be in the hands of his legal 
representatives, and recover it from that 
estate in the same manner as it could have 
been recovered from Chiragh-ud-Din himself 
during his lifetime under S. 48 and would 
answer the second question accordingly. In- 
view of all the circumstances, I would make 
no order as to costs of this reference. 

Dalip Singh J. — I agree. 

Blacker J. — I agree. 

g.n./r.k. Reference answered. 
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Young C. J. and Tek Chand J. 

Smt. Shiv Devi and others — 

Defendants — Appellants, 
v. 

Nauharia Ram , Plaintiff , and another , 

Defendant — Respondents. 

First Appeal No. 12 of 1939, Decided on 
5th December 1939, from decree of Sub- 
Judge, First Class, Lahore, D/ - 29th Novem- 
ber 1938. 

Succession Act (1925), S. 105 — Construction- 
— Word “lapse*’ — To prevent legacy from 
lapsing testator must clearly exclude lapse and 
indicate who is to take in case of legatee dying 
in his lifetime. 

A testator may prevent a legacy from lapsing. 
But in order to do so he must clearly exclude lapse 
and must clearly indicate who is to take in case 
the legatee should die in his lifetime : (1872) 14, 
Eq 343, Bel. on. [P 319 C 2] 

Therefore where the testator makes a bequest in 
favour of his wife and daughters of his property in 
four equal shares in the absence of any clear exclu- 
sion and indication as to who is to take in case 
a legatee should die in his lifetime, the bequest to 
the wife on her death during the lifetime of the 
testator lapses and passes to the son whom the 
testator had tried to exclude. [P 319 O 2) 

J. G. Sethi and M. L. Sethi — 

for Appellants. 

Khushi Ram Khanna, and Mehr Chand 
Mahajan and Hem Raj Mahajan — 
for Respondents 2 and 1, respectively. 

Young C. J. — This is a first appeal 
from the decree granted by the learned 
Subordinate Judge, First Class, at Lahore. 
Nauhria Ram obtained a decree against 
Mela Ram. A shop and a house alleged to 
belong to Mela Ram were attached in exe- 
cution of the decree. Three sisters of Mela 
Ram lodged an objection and were success- 
ful. Nauhria Ram, decree- holder, therefore 
brought this suit for a declaration under 
O. 21, R. 63, Civil P. C., that Mela Ram, 
defendant, was the owner of the shop and 





Khair Din 

house and that they were liable to attach- 
ment. The defendants pleaded that the shop 
and house belonged to tbeir father Amar 
Nath and that he had made a will leaving 
the property to them. They further pleaded 
that there was a partition between the 
defendant Mela Ram and his father and 
that in the partition the shop and house 
fell to the share of their father. Various 
issues were framed and the learned Judge 
came to the conclusion that the will was 
valid, that there had been a partition but 
that on the interpretation of the will only 
three. fourths of the estate passed to the 
daughters and one-fourth of the estate 
which has been left to the wife of the testa- 
tor but who pre- deceased him lapsed and 
therefore fell into residue and Mela Ram 
was the owner of this one- fourth of the 
estate. In appeal here only one question 
has been argued and that is the question 
of the construction of the will. The impor- 
tant portions of the will are as follows : 

After my death, my wife Mt. Goman and my 
daughters, Bhib Devi, widow of Dr. Devi Das, 
Bibi Ramon, wife of Rikhi Ram, and Bibi Kanso, 
wife of Panna Lai, shall be treated as owners of 
the entire property I leave. It is stipulated that 
my aforesaid wife shall during her lifetime herself 
realize the entire rent or income of the entire 
property left by me, and spend it as she likes, 
but that after her death my aforesaid daughters 
shall bring my property of every description into 
their use and occupation as owners and possessors 

in equal shares My wife and daughters 

shall, like myself, be competent to alienate the 
property left by me in any way. 
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by the will that the testator intended that 

some other person.” The 
meaning of the term “lapse” has been dealt 
with in (1872) 14 Eq 343. 1 There the Vice- 
Chancellor said thus : 

It is, I think, quite clear that a testator mav 
prevent a legacy from lapsing, but the authorities 
show that in order to do that, he must do two 
things : ho must in clear words exclude lapse : and 
he must clearly indicate who is to take in case 
the legatee should die in his lifetime. 

It is perfectly clear in the will which we 
have to construe that there is no clear ex- 
clusion. The testator obviously never con- 
templated the death of either his wife or 
any of his three daughters in his lifetime. 
He had contemplated his own death and 
that was all. Equally, there is no indica- 
tion as to who was to take in case a lega- 
tee should die in his lifetime. It is clear 
therefore that the bequest to the wife 
lapses. While it is perfectly clear that the 
testator did everything he could to exclude 
his son Mela Ram from his will he has, 
through events over which he had no con-’ 
trol, not been able to exolude Mela Ram to 
the extent of one-fourth of his estate. The 
decision of the lower Court in this con- 
nexion is, in our opinion, correct on the 
proper construction of the will, and this 
appeal is dismissed with costs. 

G.N./r.k. Appeal dismissed. 


±>rowne v. Hope, (1872) 14 Eq 343=41 L J Ch 
475=27 L T 688=20 W R 667. 


It appears to us after a oareful considera- 
tion of this document and after hearing 
counsel that the only true construction of 
the will is that the testator left his estate 
to his wife and three daughters in equal 
shares, that is each would possess a quar- 
ter of his estate on his death, but that 
during the lifetime of the wife she would 
have the usufruct of the whole estate and 
it would be only after the wife’s death that 
the three daughters would get the full 
benefit of the estate. The last words quoted 
clearly show that the testator did actually 
bequeath to his wife ownership of one- 
fourth of the estate. The wife having died 
m the lifetime of the testator, it is clear 
that this legacy would lapse. S. 105, Suc- 
cession Aot, is as follows : 

If the legatee does not survive the testator the 
legacy cannot take effect but shall lapse and form 
part of the residue of the testator’s property unless 
tfc**? 6 * 18 by that th® stator intended 

" B k ou ^ 8° to some other person. 

The whole point in this case is the last 
words of the sentence “unless it appears 
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Blacker J. 

Khair Din — Convict — Appellant 

v. 

Emperor. 

Criminal Appeal No. 1042 of 1939, De- 
cided on 11th January 1940, from order of 
Magistrate, First Class, Kasur, D/- 21st Julv 
1939. 

Penal Code (1860), Ss. 411 and 414 A 

admitting commission of theft — While plead- 
ing guilty before charge A stating that he sold 
property to B without disclosing it to be stolen 
— Joint trial of both and conviction under 
S. 411 is not justified — Proper course stated. 

Where A admits the commission of theft and 
while pleading guilty before charge states that ho 
sold a part of the property to B without disclosing 
that it was stolen, a joint trial of both the accused 
and conviotion under B. 411 cannot be sustained. 
The proper course for the Magistrate in such cir- 
cumstances is to separate the cases and convict 
A under 8. 414, Penal Code, and to call him as a 
witness in B'a case in order that his exoneration 
of B might be tested by cross- examination and 
acted upon if found to be trustworthy. 

[P 820 0 1] 
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Judgment. — Khair Din and Dheru were 
tried jointly by a Magistrate at Kasur and 
convicted under S. 411/75, I. P. C. Dheru 
was sentenced to 18 months’ rigorous im- 
prisonment and Khair Din to seven years. 
They both appeal from jail and I will deal 
with both appeals in this judgment. Dheru’s 
case presents no difficulty. He pleaded 
guilty and admitted that he had committed 
the theft. In view of this admission it is 
however curious that the Magistrate only 
convicted him under S. 411. As he admitted 
himself to be the thief and not merely the 
receiver the conviction should obviously be 
under S. 414 and I alter it accordingly. 
The sentence is not excessive especially as 
the man is a previous convict. 

With regard to Khair Din however it is 
to be noted that Dheru in his statement 
before the charge admitting his guilt stated 
that actually one of the prosecution wit- 
nesses, Farid Bakhsh, was his accomplice 
and that although he did sell part of the 
stolen property to Khair Din he did not 
tell Khair Din that it was stolen property. 
The proper course for the Magistrate in 
such circumstances was to have separated 
the cases and called Dheru as a witness in 
Khair Din’s case in order that his exonera- 
tion of Khair Din might be tested by cross- 
examination and acted upon if found to be 
trustworthy. Instead of that the learned 
Magistrate has entirely ignored it. With 
regard to Khair Din’s appeal, I set aside 
the conviction and direct that he be retried 
from the stage at which the charge was 
framed against him and that Dheru should 
be called as a Court witness and that the 
Crown should be permitted to cross-examine 
him with regard to his statement if it 
thinks so fit. In order to avoid misunder- 
standing I suppose I must add that this 
order cannot be construed as debarring the 
defence for cross-examining the witness as 
well. 

g.n./r.k. Order accordingly . 

* A. I. R. 1940 Lahore 320 

Tek Ohand and Bhide JJ. 

Sher Singh and another — 

Judgment- debtors — Appellants. 

v. 

Baldev Singh — Decree-holder — 

Respondent. 

Letters Patent Appeal No. 128 of 1939, 
Decided on 7th May 1940, from judgment 
of Dalip Singh J.; Reported in A I It 1939 
Lahore 566. 


* Civil P. C. (1908), S. 60 — For debt, of 
certain person decree passed _ against his non- 
agriculturist legal representative — Property in 
his hands is liable to attachment even if ori- 
ginal debtor was agriculturist. 

Where for the debts of a person a decree is 
passed against his legal representative who is non- 
agriculturist his property derived from original 
debtor is liable to attachment even if the original 
debtor was an agriculturist '.AIR 1939 Lah 556, 
A ffiirmed ; A I R 1936 Lah 895 and AIR 1938 
Lah 608, Disting. [P 320 0 2] 

F. C. Mital — for Appellants. 

Q. C. Mital — for Respondent. 

Bhide J. — This appeal arises out of 
execution proceedings relating to a decree 
passed against Sher Singh and Bhola Singh 
as the legal representatives of their uncle 
Mithe. One- half share in a house was at- 
tached as the property of Bhola Singh in 
execution when objection was raised by 
him that the property was not liable to be 
sold as Mithe for whose debt the decree 
was passed was an agriculturist and the 
house which had been inherited from him 
was therefore not liable to be sold according 
to S. 60 (o), Civil P. C. The decree-holder, 
on the other hand, contended that the house 
was liable to be sold as Bhola Singh him- 
self was not an agriculturist. The learned 
Judge in Single Bench has upheld this con. 
tention and directed the property to be 
sold. From this decision Bhola Singh has 
preferred the present appeal under Cl. 10, 
Letters Patent. The learned counsel for the 
appellant has relied in support of his con- 
tention chiefly on two rulings of this Court 
reported in A I R 1936 Lah 895 1 and 
AIR 1938 Lah 608. 2 These rulings are, 
however, distinguishable as in the present 
case the decree was passed against Bhola 
Singh himself and he must therefore be con- 
sidered to be the “judgment-debtor” for the 
purpose of S. 60. According to that Section, 
it seems clear that exemption can be claimed 
only if the judgment-debtor is an agricul- 
turist. In the present instance it has been 
found as a fact that Bhola Singh is not an 
agriculturist. In view of this finding, the 
decision of the learned Single Judge seems 
to be correct. 

The question whether the position would 
have been different if the decree had been 
passed against Mithe, (who was an agricul- 
turist) and was then sought to be executed 

1. Hirda Ram v. Mohammad Din, (1936) 23 

AIR Lah 895=167 I O 457. 

2. Gurparshad Dewat Ram v. Kishen Chand, 

(1938) 25 A I R Lah 608 = 177 I G 835 = 40 

P L R 409. 
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against hig property in the hands of Bhola 
Singh (a non-agriculturist) as his legal re- 
presentative, is not free from difficulty. 
The rulings cited by the learned counsel 
for the appellant seem to support this view ; 
but there is a good deal to be said in favour 

% -j . ^ view. However, we con- 

sider it unnecessary to go into this ques- 
tion for the purposes of this appeal and 
express no opinion on it. We dismiss the 
appeal with costs. 

D.S./r.k. Appeal dismissed. 
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Tek Chand and Abdul Rashid JJ. 
Kartar Singh and others — 


Defendants 

-Appellants. 


v. 


Sant Singh and others , Plaintiffs and 
others, Defendants — Respondents. 

First Appeal No. 353 of 1938, Decided 
on 28th February 1940, from decree of 
Senior Sub-Judge, Ferozepore, D/- 20th 
July 1938. 

(*) Vendor and Purchaser — Major portion of 
consideration left with vendees who undertook 
to pay various creditors of vendor— On default 
vendees held liable to indemnify vendor for loss 
•occasioned by default. 

The major portion of the consideration had been 
loft with the vendees who undertook to pay the 
money left in trust with them to the various cre- 
ditors of the vendor on securing receipts from them 
and redeem the land purchased by them. On de- 
fault by the vendees to pay the oreditors as afore- 
said : • 

Held that an Implied obligation was cast on the 
vendees to indemnify the vendor for the loss sus- 

i««iU£. their defaulfc: (1802) 7 Ves 332; 31 All 

683 A 1 R 1993 AU 386 ‘> A 1 R 1938 All 

297 (F B); AIR 1934, Mad 1 and AIR 1939 
Pat 194, Rel. on. [P 323 0 2] 

(b) Limitation Act (1908), Arts. 83 and 116 
—Major portion of sale consideration left with 
vendee for payment to vendor’s creditors— De- 
fault by vendee — Suit by vendor against vendee 
for damages for loss caused by default — Suit 
is governed by Art. 83 read with Art. 116 — 

Time runs from date when vendor is actually 
damnified. 

Where a major portion of the sale consideration 
is left with the vendee for payment to the various 
creditors of the vendor and the vendee commits 
default, a suit by the vendor against the vendee for 
loss occasioned by the default Is in substance a 
suit for damages for breach of a contract of in- 
demnity and is governed by Art. 83 which must 
be read with Art. 116 where the sale deed on which 
the claim is based is a dooument in writing 
registered. Time runs from the date on which the 
vendor la aotually damnified: AIR 1933 PC 143 - 

Lah 109 • AIR 1938 All 297 (F B) 

and AIR 1939 Pat 194f Re/t [p 324 0 ' 
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(c) Vendor and Purchaser — Vendee of pro- 
perty subject to mortgage undertaking to pay 
otf mortgagee from amount of purchase money 
left with him — On vendee's default vendor 
doing nothing to mitigate damages — Vendor 
cannot recover full amount of loss sustained. 

Where the vendee of the property subject to a 
mortgage undertakes to payoff the mortgagee from 

out of the amount of purchase money left with 

him but commits default and the vendor does noth- 
ing to mitigate the damages when he discovers that 
the vendee had been in default and does not oven 
warn the vendee of the consequences of the delay 
nor makes a demand from him for payment of the 
amount either to the creditor or to himself, he is 
not entitled to recover from the vendee the full 
amount of the loss sustained by him. (P 325 C 1] 

J. N. Aggarwal and F. C. Mifcal 

for Appellants, 
Achhru Ram and D. N. Aggarwal (for 

Man Singh, Nand Singh and Chanan 
Singh), Sardar Iqbal Singh (for Jas- 
wanfc Singh and Balwant Singh), Sha- 
mair Chand and Chandra Gupta for 
Shamair Chand (for Nafchu Ram) and 
Bhagat Singh (for Bawa Sant Singh)— 

m , for Respondents. 

Tek Chand J. — This appeal arises out 
of a suit for damages for breaoh of contract 
instituted by Sant Singh, plaintiff, respon- 
dent against five defendants, Kartar Singh, 
Balwant Singh and Autar Singh, sons of 
Ranjit Singh and Jaswant Singh and Bal- 
want Singh, sons of Bhagat Singh. The trial 
Court has granted the plaintiff a decree for 
Ra.. 8640-14-0, with proportionate costs, 
against the first three defendants, but has 
dismissed the suit against the last two 
defendants. Sant Singh, plaintiff and his 
brother Jagat Singh jointly owned land in 
two villages, mauza Atari and mauza Dabra. 
On 29th January 1924, by a registered deed 
Sant Singh mortgaged his half share of the 
land in mauza Dabra to one Nathu Ram 
for Rs. 2000, carrying interest at Rs. 3-2-0 
per oent. per mensem. By another registered 
deed, executed on 29th June 1924, Sant 
Singh mortgaged his share in the joint hold- 
ing at mauza Atari to Nathu Ram and 
Ram Chand for Rs. 2000. This mortgage 
was with possession but, on the same day, 
the mortgagor took the mortgaged land on 
lease from the mortgagee on an annual 
rental of Rs. 480. 

On 21st August 1925, Sant Singh ex- 
changed his half share in the land in mauza 
Dabra with Jagat Singh's half share in the 
land at mauza Atari. Thus Sant Singh be- 
came the exclusive owner of the land which 
was originally held by the two brothers 
jointly in that village. Three days later, on 
24th August 1925, Sant Singh sold bis 
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entire land in mauza Atari for Rs. 12,000 
to two sets of vendees, in equal shares, 
namely (1) Kartar Singh, Balwant Singh 
and Autar Singh (defendants 1 to 3) and 
(2) Bhagat Singh, father of Jaswant Singh 
and Balwant Singh (defendants 4 and 5). 
Out of the sale price Rs. 193-10-0 was 

received by the vendor for defraying the 
stamp and registration expenses and he 
also received Rs. 100 in cash before the 
Sub- Registrar. The remainder of the con- 
sideration, Rs. 11,706-6-0, was left with 
the vendees for payment of debts due by 
the vendor to various persons, of which 
details were given in the deed. Out of this 
sum, Rs. 5200 was described in the deed as 
having been left in deposit with the 

vendors for payment to Ram Gbaud and Natbu 
Ram, residents of Muktsar, on account of mort- 
gage money in respect of this and other land. 

It appears, that the second set of vendees 
(defendants 4 and 5), the sons of Bhagat 
Singh, paid Rs. 6025 to several of the credi- 
tors mentioned in the deed, but the first set 
of vendees (defendants 1 to 3) paid a very 
small sum to one of the creditors. The prin- 
cipal creditors, Nathu Ram and Ram Chand, 
mortgagees, to whom the sum of Rs. 5200 
was stated to be due in the sale deed were 
not paid at all. In 1928 these mortgagees, 
Nathu Ram and Ram Chand, instituted a 
suit against Sant Singh, plaintiff, and the 
defendants-vendees for recovery of Rupees 
6288-7-6, alleged to be due on foot of the 
mortgage of the Atari land, which had been 
effected in their favour by Sant Singh on 
29th June 1924. In this suit a preliminary 
decree for Rs. 6288-7-6 was passed in terms 
of O. 34, R. 4, Civil P. C., on 12th March 
1929. This decree was made final on 22nd 
April 1930. In execution of this decree, the 
mortgaged land in Mauza Atari was sold by 
public auction to the decree-holders for 
Rs. 5000. The decree-holders took no steps 
to recover the balance of the decree from 
the judgment- debtors and therefore this 
claim has become barred by time and this 
mortgage or decree is no longer in dispute. 

In 1931, Nathu Ram brought an action 
against Sant Singh for recovery of Rupees 
7659-6-0 as due on the mortgage of the 
Dabra land, which had been effected by 
Sant Singh in his favour on 29th January 
1924. In this suit a preliminary decree for 
Rs. 7659-6-0, carrying future interest at 
25 per cent, per annum, was passed in 
terms of O. 34, R. 4, on 29th October 1931. 
This decree was made final on 21st April 
1932. In execution of the decree, the mort- 


gaged land at Mauza Dabra was sold by 
public auction to the decree- holder, Nathu 
Ram, for Rs. 3200 only. Nathu Ram then 
applied under O. 34, R. 6 for a personal 
decree for the balance of the decretal amount 
against Sant Singh and, on 18th November 
1932, the Court granted him a personal 
decree for Rs. 7600. In execution of this 
(personal) decree, Nathu Ram, attached cer- 
tain mortgagee rights held by Sant Singh 
in land belonging to certain third parties, 
and these mortgagee rights were sold in exe- 
cution to Nathu Ram himself for Rs. 1400 
on 22nd July 1935. 

On 19th November 1935, Sant Singh pre- 
sented a plaint, in forma pauperis, against 
Kartar Singh, Balwant Singh and Autar 
Singh, sons of Ran jit Singh, and Jaswant 
Singh and Balwant Singh, sons of Bhagat 
Singh (who had died in the meantime) for 
recovery of Rupees 13,948 as damages for 
breach of the contract, as embodied in the 
sale deed of 24th August 1925, whereby 
they had agreed to pay to Nathu Ram and 
Ram Chand prior mortgagees Rs. 5200, 
which had been left in deposit with them 
out of the consideration, but which had not 
been paid at all. The defendants denied 
that the plaintiff was a pauper and a lengthy 
enquiry ensued. Eventually, the plaintiff 
made good the amount of court- fee on 21st 
June 1937, when an amended plaint was 
filed. In the amended plaint, the claim was 
reduced to Rs. 12,348 which, he alleged, 
represented the loss suffered by him by 
reason of the defendants’ failure to pay 
Nathu Ram, as follows : 

Rs. 3200 : Price of the Dabra land which he 

lost; 

Rb. 1248: Interest thereon at 1 per cent, per 

mensem from 1st August 1932 to 
the date of the suit ; 

Rs. 7900 : Value of the mortgagee rights which 

were sold in execution of the decree 
on 17th August 1935. 

It was alleged in the plaint that there 
had been a mutual agreement between the 
defendants inter se, whereby defendants 1 
to 3 had agreed to redeem the land in Dabra 
and pay Nathu Ram, mortgagee, and defen- 
dants 4 and 5 had undertaken to pay the 
other creditors. Therefore, the decree was 
claimed against these defendants (1 to 3) 
only ; and it was stated that defendants 4 
and 5 had been impleaded as pro forma 
defendants. The suit was resisted by defen- 
dants 1 to 3 on various grounds, of which 
those material for the purposes of this 
appeal are : (1) that in the sale deed the 
vendees had not taken on them any liabi- 
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lifcy to redeem the land in Mauza Dabra 
from Nathu Bam, which had not been sold 
to them by the sale in question ; (2) that, 
m any case, there was no covenant of in- 
demnity given by them to the vendor ; (3) 
that the suit was barred by time ; (4) that 
the plaintiff had not suffered damages in 
the sum claimed in the plaint, and (5) that, 
m any event, the decree should have been 
passed not only against the appellants, but 
also against defendants 4 and 5 as well. 

The trial Judge found against the con- 
testing defendants on the first three points. 
He held that the sum of Rs. 5200 left with 
the vendees, was to be paid to Nathu Ram 
and Ram Chand in redemption of the lands 
mortgaged both in mauza Atari and mauza 
Dabra, that the sale deed contained a co- 
venant of indemnity by the vendees, and 
that the vendees having failed to pay the 
amount, were liable to indemnify the plain- 
tiff for the loss caused, which he assessed 
at Rs. 8640-14-0. He further held that the 
suit was governed by Art. 83, read with 
Art. 116, Limitation Act, and was within 
time. Lastly, he found that there was an 
agreement between defendants 1 to 3 and 
the father of defendants 4 and 5, whereby 
the former had agreed to redeem the land 
at mauza Atari and Mauza Dabra, and the 
latter to pay the other creditors. On these 
findings he passed a decree in favour of the 
plaintiff against defendants 1 to 3 for Rs. 
8640-14-0 with proportionate costs and dis- 
missed the suit against defendants 4 and 5. 

On appeal, the learned counsel for the 
appellants has assailed the findings of the 
Subordinante Judge on all the five points 
mentioned above. He has pointed out that 
the sale in question was in respect of the 
land in Mauza Atari only, and that in the 
deed it was not stated that Rs. 5200 had 
been left with the vendees for payment to 
Ram Chand and Nathu Ram, prior mort- 
gagees, in redemption of the land in Mauza 
Atari as well as that in Mauza Dabra. He 
therefore urged that the appellants were 
under no liability to redeem the mortgage 
of the Dabra land from Nathu Ram. This 
contention is clearly without force. It was 
stated in the deed that the sum of Rs. 5200 
had been left in deposit with the vendees 
for payment to Ram Chand and Nathu 
Ram "mortgagees in respect of this land 
(i. e. the land in Atari) and other land." It 
is true that the Dabra land was not men. 

80 man y words in this clause, but 
here is no doubt that it was that land 
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which was referred to as the “other land." 
The vendor and the two sets of vendees 
are near relations ; they live in the same 
village, and were well aware of each other’s 
dealings. The persons to whom the sum of 
Rs. 5200 was to be paid were mentioned 
by name in the deed, and it has not been 
shown that any lands belonging to the 
vendor other than those in Mauza Atari 
and Mauza Dabra were under mortgage 
with them. The finding of the Subordinate 
Judge on this point is therefore correct and 
must be maintained. 

The next contention raised by the learn- 
ed counsel is that the deed did not con- 
tain, expressly or by necessary implication, 
any undertaking by the vendees, that they 
would indemnify the vendor for any loss 
that he might sustain by reason of the 
failure of the vendees to pay to the prior 
creditors the amount which had been left 
with them for the purpose. It is no doubt 
true that there is no such stipulation ex- 
pressly mentioned in the deed. But the 
major portion of the consideration had been 
left with the vendees and they had under- 
taken that they 

shall pay the money left in trust with them to the 
persons to whom it is due on securing receipts 
from them and redeem the land. 

It is settled law that ^hen a part of the 
sale-price is left with the vendees, an im- 
plied obligation is cast on them to indem- 
nify the vendor for the loss sustained by 
their default. This obligation was described 
by Lord Eldon in the well-known case, 
(1802) 7 Ves. 332 1 at p. 336 as "an obliga- 
tion of conscience," and it arises not only 
when the vendee of the equity of redemp- 
tion has taken upon himself to discharge 
the burden on the property sold, but also 
to pay off other debts due by the vendor. 
This rule has been applied in numerous 
cases in India. The leading case on the 
subject is 31 All 583 2 in which Lord Mao- 
naughten, while delivering the judgment 
of their Lordships of the Privy Counoil, 
observed that 

on the sale of property subject to encumbrances 
the vendor gets the price of his interest, whatever 
it may be, whether the price be settled by private 
bargain or determined by public competition, toge- 
ther with an indemnity against the encumbrances 
affecting the land. The contract of Indemnity may 
0r If the purchaser covenants 

vendor to pay the encumbrances it is 
still nothing more than a contract of indemnity. 

1. Waring v. Ward, (1802) 7 Ves 832=5 R R180. 

2. Izzadtunnisa Begam v. Kunwar Pertab Singh. 

(1909) 81 All 588=3 I 0 793=86 I A 203=6 

A L J 817 (P 0). 
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In 55 All 490, 3 it was held that if a 
portion of the purchase money is left with 
a vendee for payment to a creditor of the 
vendor and no time is fixed for payment, 
there is an implied agreement on the part 
of the vendee to pay the amount due to the 
creditor either forthwith or within a reason- 
able time ; and if the vendee commits, a 
breach of this implied agreement and fails 
to pay, he is bound in law to indemnify the 
vendor for any damage sustained by the 
latter in consequence of the breach. I L R 
(1938) All 500‘ was a case very similar to 
the one before us. There, upon a sale of the 
property the whole of the consideration 
money was left by the vendor with the 
vendee for payment and discharge, to that 
extent, of a mortgage existing on the pro- 
perty sold as well as on other property 
belonging to the vendor, but the payment 
was not made and the mortgagee obtained 
a decree on his mortgage and sold the 
mortgaged properties. On a suit by the 
mortgagee to recover damages caused by 
the default of the vendees in payment of 
the money left with them to the mort- 
gagees, it was held by the Full Bench that 
there was a contract of indemnity, that the 
defendant-vendees were liable and that the 
case was governed by Art. 83 read with 
Art. 116, Limitation Act, the terminus a 
quo being the date when the vendor was 
damnified. 

Other instances of cases in which, under 
similar circumstances, an obligation of 
conscience” was held to have been impliedly 
cast on the vendee and on his default the 
indemnity was enforced against him will 
be found in 57 Mad 218 5 and 17 Pat 751.° 
No cogent reason has been suggested by the 
learned counsel for the appellants as to why 
a covenant to indemnify should not be in- 
ferred in this case and why it should not be 
enforced against the appellants who are 
admittedly in breach, they not having paid 
anything to Nathu Ram and Ram Chand 
from 1925, when the sale deed was executed 
up to the present day. The second conten- 
tion fails and mu st be rejected. 

3. Unkar Bingh v. Kashi Prasad, (1933) 20 AIR 
All 886=143 I O 821=65 All 490=1933 ALJ 


787. 

4 Tilak Ram v. Surat Singh, (1938) 25 A I R All 
297=175 I O 241=1 L R (1938) All 500=1938 
A L J 455 (P B). 

R Rama Rayanimgar v. Venkatalingam, (1934) 
21 A I R Mad 1=149 I 0 379=57 Mad 218= 
66 M L J 4. 

6 Mehdatunnissa Begum v. Hatimatunnissa Be- 
gum, (1939) 26 A I R Pat 194=181 I C 459= 
17 Pat 751. 


The next point is that of limitation* 
Mr. Jagan Nath urged that the suit was 
governed by Art. 61, Limitation Act, and 
not Art. 83 read with Art. 116 as held by 
the lower Court. Art. 61 relates to suits 
“for money payable to the plaintiff for 
money paid for the defendant” and provides 
a period of three years for bringing the suit 
from the date when the money was paid. 
It is difficult to see how this Article can 
apply to the present case. Obviously, the 
claim as laid is for money payable to the 
plaintiff for money paid for the defendant. 
It is, in form and in substance, a suit for 
recovery of damages for breach of a con- 
tract of indemnity and as such is governed 
by Art 83, which must be read with 
Art. 116, as the sale deed on which the 
claim is based is a document in writing 
registered. The period of limitation is there- 
fore extended to six years, running from 
the date “when the plaintiff is actually 
damnified.” Reference may, in this con- 
nexion, be made to 11 Rang 186, 7 14 Lah 
380, 8 I L R (1938) All 500 4 and 17 Pat 
751.° Admittedly, the plaintiff in this case 
was damnified on 1st August 1932, when 
the Dabra land was sold, and again on 2nd 
July 1935, when the mortgagee rights held 
by him in certain other lands were sold. 
The suit is therefore amply within time, 
whether it be taken to have been instituted 
on 19th November 1935, when the plaint 
was presented in forma pauperis, or on 21st 
June 1937, when the deficiency in the 
court-fee was made good. 

It will be convenient at this stage to dis- 
pose of the last point raised by the appel- 
lants’ learned counsel that the decree for 
the amount found due should have been 
passed, not against defendants 1 to 3 only, 
but also against the co-vendees, defendants 
4 and 5, Balwant Singh and Jaswant Singh, 
sons of Bhagat Singh. It was stated in the 
plaint that it had been agreed between the 
two sets of vendees, that the appellants 
(defendants 1 to 3) would pay out of their 
share of the purchase price the mortgage 
charge of Nathu Ram and Ram Chand on 
the Atari and Dabra lands. This was ad- 
mitted by defendants 4 and 5 but it was 
disputed by defendants 1 to 3. The evidence 
on the record however leaves no doubt that 
such an agreement had in fact be en made 

7 Ram Raghubir Lai v. United Refineries Burma, 
(1933) 20 A I R P C 143=142 I 0 788=60 I A 
183=11 Rang 18G (P C). 

8. Gulzari Mai v. Maghi Mai, (1933) 20 A I R 
Lah 109=141 IC 435=14 Lah 380=34 PLR 
156. 
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and that; defendants 4 and 5 had oarried out 
their part of it. It is conceded that they 
have paid Rs. 6025 to the various creditors 
of the vendors mentioned in the deed, 
which is more than their half share of the 
purchase price. Clearly, they were not in 
default and as has been shown above the 
persons responsible for the breach are the 
appellants themselves. The plaintiff himself 
does not want any decree against these 
defendants and it has not been shown that 
they are in any way liable for payment of 
the loss sustained by the plaintiff by the 
failure of the appellants to pay their share 
of the purchase price to Nathu Ram and 
Ram Chand. 

The only remaining question is the 
amount of damages. The plaintiff’s claim 
was for Rs. 12,348, being the price of the 
land in Dabra which he had lost as a result 
of the defendants’ breach together with 
interest thereon, and the face- value of the 
mortgagee rights held by him in other lands, 
which were sold in execution of the per- 
sonal decree which had been obtained by 
Nathu Ram against him under O. 34, R. 6. 
The learned Subordinate Judge has not 
accepted this as the correct measure of 
damages but has held that the proper cri- 
terion was to award to the plaintiff the 
amount for which Nathu Ram, mortgagee, 
had obtained a decree for the sale of land 
in Dabra on foot of the mortgage of 29th 
January 1924. This amount, including the 
costs of the mortgage suit, was Rupees 
8640-14-0 and for this sum he has granted 
the plaintiff a decree. In the circumstances 
of the case, I am unable to accept this as 
the proper criterion. 

It is no doubt true that the appellants 
had failed to carry out their undertaking to 
pay Rs. 5200 to Nathu Ram forthwith or 
within a reasonable time of the execution 
of the sale deed. It is equally true that 
they have not paid anything to the mort- 
gagees up to this time. But it has also to 
be borne in mind that the plaintiff himself 
did nothing to mitigate the damages when 
he discovered that the vendees had been in 
default. He did not even warn the defen- 
dants of the consequences of the delay, nor 
did he make a demand from them for pay- 
ment of the amount either to the creditors 
or to themselves. This is therefore not a 
oase in which the plaintiff is entitled to 
recover from the appellants the full amount 
of the loss sustained by him. The sum left 
with the defendants was Rs. 5200 whioh 
was to be paid for redemption of the mort- 
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gages on the land in both villages Atari 
and Dabra. The land in Atari was sold for 
Rs. 5000 and the learned Subordinate 
Judge has calculated that the mortgage 
charge on the Dabra land on the date of 
the sale (24th August 1925) was Rs. 2480. 
This figure has been accepted as correct by 
both counsel before us. In my opinion, the 
proper amount of damages payable by the 
appellants is the sum which they should 
have paid to Nathu Ram at the time of the 
sale, i. e. Rs. 2480, together with interest 
thereon at 6 per cent, per annum from 24th 
August 1925 to 21st June 1937, which 
comes to Rs. 1760 approximately, or Rupees 
4240 in all. 

For the foregoing reasons, I would accept 
this appeal and, in modification of the de- 
cree of the lower Court, grant Sant Singh 
plaintiff- respondent a decree against Kartar 
Singh, Balwant Singh and Autar Singh, 
defendant. appellants, for Rs. 4240 with 
interest thereon at 6 per cent, from the 
date of the institution of the suit (21st June 
1937) till realization. The plaintiff -respon- 
dent shall get proportionate costs in both 
Courts. The decree of the lower Court dis- 
missing the suit against Jaswant Singh and 
Balwant Singh (defendants 4 and 5) shall 
stand and they shall bear their own costs 
in both Courts. 

Abdul Rashid J. — I agree. 

G.N./r.K. Appeal accepted. 
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Tek Chand and Bhide JJ. 

Firm Pahlad Dass Bhagwan Dass — 
Judgment-debtor — Appellant, 
v. 

Seth Shanti Sagar and others — 

Decree-holders — Respondents. 

Letters Patent Appeals Nos. 118 and 119 
of 1940, Decided on 14th May 1940, against 
judgment of Skemp J., in Ex. F. A. No. 416 
of 1939, D/- 17th April 1940. 

(a) Civil P. C. (1908), S. 47 — Attachment in 
execution — Judgment-debtor withdrawing ob- 
jections to attachment under O. 21, Rr. 66 and 
2 in consideration of decree- holder allowing 
three months for payment and undertaking not 
to proceed with execution during that period— 
On Court's ^suggestion decree-holder making 
fresh execution petition and Court re-attaching 
property aiid dismissing former application 
without objection from judgment-debtor — 
After expiry of more than three months de- 
cree-holder taking out execution — Judgment- 
debtor insisting that objections under O. 21, 
Rr. 66 and 2 be heard on merits on ground 
that agreement was violated by decree- holder's 
fresh application — Court held justified in over- 
ruling objections. 
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In execution of his decree the decree- holder 
attached the property of the judgment-debtor who 
raised objections to the attachment under 0. 21, 
Rr. 66 and 2. But in pursuance of an agreement 
the judgment-debtor withdrew his objections and 
the decree-holder allowed him three months time 
for payment of the decretal amount undertaking at 
the same time not to proceed with the execution 
during the aforesaid period. On the Court’s sugges- 
tion however the decree-holder made a fresh execu- 
tion petition, the property of the judgment-debtor 
was re-attached and the former application con- 
signed to the record room without any objection 
from the judgment-debtor. More than three months 
after, the decree-holder took out execution on ac- 
count of judgment-debtor’s default. The judgment- 
debtor contended that the objections must be 
decided on merits before execution could proceed 
on the ground that the fresh execution petition 
and re-attachment were in violation of the agree- 
ment : 

Held that though the procedure adopted by 
the Court was highly objectionable, the judgment- 
debtor was not prejudiced by the procedure adopted 
and the Court was justified in the circumstances 
in overruling the objections. [P 327 C 2] 

(b) Civil P. C. (1908), O. 40, R. 1— Decree- 
holder seeking execution by attachment and 
sale of property — Judgment-debtor putting 
obstacles by raising all sorts of objections and 
delaying execution — Judgment-debtors also ap- 
propriating rents and profits and paying little 
or nothing to decree-holder — Appointment of 
Receiver held justified in circumstances. 

The decree-holders in the execution of their 
decree by attachment and sale of the judgment-deb- 
tor's property asked for the appointment of a Recei- 
ver only till the properties could be sold in execution. 
They wanted to get the properties sold as soon as 
possible but the judgment-debtors put obstacles in 
their way by raising all sorts of objections and 
thus delaying the proceedings. As the judgment- 
debtors were in the meantime appropriating the 
rents and profits and paying little or nothing to 
the decree- holders the decree-holders hoped to get 
some portion of the rents and profits, at any rate 
by the appointment of a Receiver : 

Held that the appointment of the Receiver was 
just and convenient in view of all the circumstan- 
ces of the case '.AIR 1925 P C 176 ; AIR 1932 
Cal 189 and AIR 1937 Lah 433, Expl. 

[P 329 G 1] 

(c) Civil P. C. (1908), O. 40, R. 1 — Discre- 
tion exercised on consideration of facts — It can- 
not be interfered in appeal unless shown to be 
improper or illegal. 

When discretion is exercised by a Judge in the 
matter of appointment of a Receiver after consi- 
dering the facts of the case, the discretion will not 
be interfered with in appeal, unless it is shown 
that it was improperly exercised or that the ap- 
pointment contravenes any principles of law : 
AIR 1922 Lah 444, Rel. on. [P 329 0 1] 

Vishnu Datta — for Appellant. 

Kartar Singh — for Respondents. 

Bhide J. — Letters Patent Appeals Nos. 

118 and 119 of 1940 arise out of execution 

proceedings relating to a decree. One of 

the appeals is from an order dismissing 

oertain objections to the sale of properties 

attached in the course of the execution 

• 


proceedings, while the other appeal is from 
the order appointing a receiver of the same 
properties. The facts of the two appeals 
being connected, it would be convenient to 
dispose of them together. The material facts 
may be shortly stated as follows. A decree 
was obtained on the basis of an award on 
8th April 1932 for a sum of Rs. 80,000. 
The amount was to be paid with interest 
at 9 per cent, per annum from 1st August 

1934 in monthly instalments of Rs. 3000 
and in default of payment of three succes- 
sive instalments the whole amount was to 
become payable forthwith. The judgment- 
debtors did not pay anything till 29th July 

1935 when the first application for execu- 
tion was made. Objections were raised to 
the attachment of certain properties. The 
application was eventually dismissed on 
11th August 1936. Thereafter a sum of 
Rs. 5000 was paid by the judgment-debtors 
on 5th October 1936, and an additional 
sum of Rs. 3500 later on. On 16th Feb- 
ruary 1937 a second application for execu- 
tion was made. Again objections were 
raised by the judgment-debtors under O. 
21, R. 66, as well as under O. 21, R. 2. A 
considerable time was spent in getting 
service effected on witnesses cited by the 
judgment-debtors who were residing in 
Delhi and Calcutta. Ultimately, on 14th 
April 1939, the counsel for the judgment- 
debtors made a statement that ho was 
prepared to withdraw all his objections on 
condition that the decree-holders gave three 
months’ time and did not, in the mean- 
while, proceed with the execution. The 
decree, holders’ counsel agreed to this. 

The Subordinate Judge, however, was not 
prepared to allow the execution case to 
remain pending as it had already become 
over two years old. He therefore suggested 
that a fresh application might be made by 
the decree- holders and a fresh attachment, 
of the properties effected. This course was 
adopted by the decree-holders and after the 
second application for execution had been 
made and the properties re- attached, the 
first application was consigned to the record 
room on 26th May 1939. The decree -holders 
did not take any active steps to realize the 
decree for a period of more than three 
months, according to the agreement which 
was arrived at between the parties on 14th 
April 1939. When the decree- holders want- 
ed to proceed with the execution thereafter, 
the judgment-debtors raised an objection 
that the terms of the agreement between 
the parties had not been complied with as 
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the first application for execution had been 
dismissed and a fresh application had been 
made by the decree- holders and the pro- 
perties had been attached a second time. 
The judgment-debtors, therefore, insisted 
that the objections which they had once 
more raised to the attachment of the pro- 
perties under O. 21, R. 66 and O. 21, R. 2, 
should be decided on the merits. The Court, 
however, held that the decree- holders had 
substantially complied with the terms of 
the agreement and therefore overruled the 
objections of the judgment-debtors by order 
dated 12th October 1939. From this order 
the judgment-debtors preferred an appeal 
to this Court which was heard by a learned 
Judge in Single Benoh and was dismissed 
on 17th April 1940. The judgment-debtors 
have now preferred an appeal under Cl. 10 
of the Letters Patent from this order 
(Letters Patent Appeal No. 118 of 1940). 

The decree-holders had also put in an 
application for the appointment of a re- 
ceiver in view of the dilatory tactics which 
had been employed by the judgment. deb. 
tors. Since 1932, when the decree was 
passed, only a sum of Rs. 8500 is said to 
have been realized by the decree- holders. 
The judgment-debtors have been realizing 
the rents of the properties which were 
sought to be attached and sold in the 
present execution proceedings. The rents, 
according to the estimate of the decree- 
holders, amount to about Rs. 1000 per 
month (for the attached properties exclu- 
ding the Palace Cinema), and yet in the 
course of eight years the judgment-debtors 
have not paid more than Rs. 8500 to the 
decree holders. It is stated further that the 
properties are under mortgage and if the 
judgment-debtors are allowed to continue 
their dilatory tactics, as they have done in 
the past, the interest would accumulate to 
such an extent that the decree- holders in 
this case would probably not be able to 
realize anything at all after payment of the 
amount due to the prior mortgagees. In 
view of these facts, the decree-holders 
prayed for the appointment of a receiver 
and the application was granted by the 
learned Subordinate Judge. From this order 
also an appeal was preferred to this Court 
and the appeal was dismissed by the learn- 
ed Judge in Single Bench along with the 
appeal referred to above. The judgment- 
debtors have preferred an appeal under 
■01. 10 of the Letters Patent from this order 
also (Letters Patent Appeal No. 119 of 
1940). 


I shall first take up the appeal from the 
order of the learned Subordinate Judge, 
dated 12th October 1939, dismissing the 
objections to the attachment of the pro- 
perties. The learned counsel for the appel- 
lants has contended that as the terms of 
the agreement between the parties were not 
complied with, the appellants were entitled 
to have their objections under O. 21, R. 66, 
and O. 21, R. 2, decided on the merits. This 
contention of the appellants is purely of a 
technical character and there seems to be 
no substance in it. It is true that the origi- 
nal application for execution was allowed 
to be dismissed and a fresh application for 
execution was made by the decree. holders. 
But, as stated already, this was done only 
at the suggestion of the learned Subordi- 
nate Judge, who was anxious to get rid of 
an old execution case. The substance of the 
agreement between the parties was that the 
appellants should be given three months 
time and no steps should be taken for the 
sale of the properties for a period of three 
months. It seems from the statement of 
the counsel that the properties were to 
remain under attachment. It cannot be 
believed that the decree- holders would have 
allowed the properties to be released from 
attachment for a period of three months at 
the risk of the properties being alienated by 
the judgment, debtors or attached by other 
creditors. It appears from the record that 
the judgment-debtors also did not raise any 
objection at the time to the course sugges- 
ted by the learned Subordinate Judge and 
the order for dismissal of the first applica- 
tion was passed on 26th May 1939 in the 
presence of the counsel for the judgment- 
debtors without any protest being made by 
him. 

The counsel for the judgment-debtors 
has not been able to show in what way 
the judgment-debtors were prejudiced by 
the procedure adopted. They were to be 
given three months’ time and they got ac- 
tually much more time (about six months) 
before the decree- holders took any active 
steps for execution. The judgment-debtors/ 
had, therefore, no grievance in the matter 
and in my opinion the learned Subordinate 
Judge was right in refusing to consider 
their objections on the merits in the cir- 
cumstances of the case. At the same time, 
it must be said that the procedure adopted 
by the learned Subordinate Judge in the 
present case was not only irregular but 
highly objectionable. The learned Subordi- 
nate Judge seems to have put the parties 
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to unnecessary trouble and expense merely 
to get rid of an old case and what is worse, 
the procedure adopted has given rise to 
various technical objections and wasted a 
lot of time of the learned Subordinate 
Judge himself and also of the Appellate 
Courts in disposing of these objections. 

Coming now to the other appeal, the 
only question for decision is whether the 
appointment of the Receiver was justified 
in view of the circumstances of the case. 
The power to appoint a Receiver in India 
rests on the statutory provisions of S. 51 
read with those of O. 40, R. 1, Civil P. C. 
The power can be exercised in the course 
of a suit — whether based on a mortgage or 
otherwise — or in execution and in either 
case the sole criterion is whether such an 
appointment is 'just and convenient.’ The 
learned Judge has referred to the case-law 
on the subject and it is not necessary to 
discuss it for the purposes of this appeal, 
as counsel for the appellant does not dis- 
pute that even in execution of a money- 
decree a Court has jurisdiction to appoint 
a Receiver. His only contention is that a 
Receiver cannot be so appointed unless 
there is any difficulty arising from the 
nature of the property in proceeding with 
the execution in the ordinary manner, e. g. 
owing to the property not being liable to 
attachment and sale, etc. In support of this 
contention he has relied chiefly on 47 All 
385, 1 59 Cal 205 2 and 18 Lah 486. 3 But 
these rulings do not appear to support the 
contention of the learned counsel. 

In 47 All 385, 1 the property which was 
sought to be attached and sold in execution 
of a money decree, was no doubt, not trans- 
ferable, but their Lordships do not appear 
to have said anything which could support 
the learned counsel's contention that a Re- 
ceiver can be appointed only in cases where 
the property is not transferable. All that 
their Lordships say is that the “proper re- 
medy lies, in a ‘fitting case’ in the appoint- 
ment of a Receiver for realizing the rents 
and profits and paying out of the same a 
sufficient and adequate sum for the main- 
tenance of the judgment-debtor and his 
family and applying the balance to the 


1. Rajindra Narain Singh v. Sunder Bibi, (1925) 
12 A I R P O 176=87 I 0 295=52 I A 262 = 
47 All 385 (P 0). 

2 Hemendra Nath v. Prokash Chandra, (1932) 
19 A I R Cal 189 = 137 I G 98=59 Cal 205= 
85 C W N 1066. 

8. Sant Singh v. Sain Das, (1937) 24 A I R Lah 
438=175 I C 447=1 L R(1937) 18 Lah 486= 
89 P L R 839. 


liquidation of the judgment-creditor’s debt.” 
The question as to what is a 'fitting case,* 
must obviously depend upon the circum- 
stances of each case and no hard and fast 
rule can therefore be laid down. In 59 Cal 
205, 2 also all that the learned Judges laid 
down was that although S. 51, Civil P. C., 
provides for the appointment of a Receiver 
as one of the modes of execution, a decree- 
holder cannot ask for the appointment of a 
Receiver as of right in every case, without 
showing special circumstances justifying 
such an appointment. The learned Judges 
observed ( see p. 215) that the order of 
appointment in that case had been made 
by the Subordinate Judge almost as a 
matter of course and far from satisfying 
the requirements of the phrase 'just and 
convenient’ occurring in O. 40, R. 1, Civil 
P. C., which must necessarily mean 'just 
and convenient’ in view of the equities in 
favour of both the parties.’ In that parti- 
cular case, the learned Judges considered, 
that there was no reason why the deoree 
should not be satisfied by the ordinary 
method of attachment and sale and saw no 
good reason to allow the appointment of a 
Receiver. 

In 18 Lah 486, 3 a Division Bench of 
this Court expressed its agreement with 
the principles laid down in 59 Cal 205, 2 
but even that ruling does not seem to bear 
out the learned counsel's contention that 
under the Indian law a Receiver can only 
be appointed if there are difficulties arising 
from the nature of the property against 
whioh execution is sought and which pre- 
vent the decree-holder from obtaining re- 
lief by the ordinary method available for 
satisfaction of the decree, viz., attachment 
and sale of the judgment, debtor’s property. 
The two principles which, according to this 
ruling, should be borne in mind in making 
an appointment of a Receiver are (1) that 
the Court should see whether the amount 
due is likely to be realized within a 
reasonable time from the profits of the 
attached property and (2) that such an 
appointment appears in the circumstances 
to be the best course for the creditor and 
the debtor. 

As regards the above principles it may 
be stated at the outset that the decree- 
holders have asked for the appointment of 
a Receiver in this case only till the proper- 
ties can be sold in execution. The decree- 
holders want to get the properties sold as- 
soon as possible but the judgment-debtora 
are putting obstacles in their way by rais- 
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ing all sorts of objections and thus delaying 
the proceedings. As the judgment-debtors 
are in the meantime appropriating the rents 
and profits and paying little or nothing to 
the decree- holders, the decree- holders hope 
to get some portion of the rents and profits 
at any rate by the appointment of a Recei- 
ver. It will thus appear that the appoint- 
ment of a Receiver in this case not being a 
substitute for the sale of the judgment- 
debtor’s properties, the first of the above- 
mentioned principles has no application to 
(the present case. As regards the second 
principle, the appointment of a Receiver 
seems to be 'just and convenient’ in view 
of all the circumstances of the case. The 
learned Subordinate Judge has recapitulated 
in his order the dilatory tactics which have 
been employed by the judgment, debtors 
and the frivolous objections which have 
been raised by them to the attachment and 
sale of their properties support the conclu- 
sion of the learned Subordinate Judge. The 
learned Judge in Single Bench has also 
come to the same conclusion and as laid 
down in A I R 1922 Lah 444, 4 when dis- 
cretion is exercised by a learned Judge in 
such a matter after considering the facts of 
the case, the discretion will not be inter- 
fered with in appeal, unless it is shown 
that it was improperly exercised or that 
the appointment contravenes any principles 
of law. No such ground has been made out 
in the present case. The appointment can- 
not be said to be ‘unjust’ to the judgment- 
debtors as the properties will only be 
managed by the Receiver and the net pro- 
fits dealt with according to the directions 
of the Court. The judgment, debtors them- 
selves have necessitated the appointment 
by the tactics employed by them. The ■ 
appointment of a Receiver does not in any 
way stand in the way of the sale of the 
properties and if the judgment- debtors do 
not try to hamper the course of execution, 
the properties would be sold before long 
and the appointment of the Receiver will 
terminate automatically. 

Before concluding, there are one or two 
matters mentioned in the course of the 
arguments which must be referred to. It 
was urged that the learned Subordinate 
Judge had made no provision for a part of 
the rents and profits being paid to the 
judgment- debtors for the maintenance of 
themselves and their families. This ques- 
tion has apparently not yet been considered 
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by the learned Subordinate Judge and it is 
open to the judgment-debtors to approach 
the Court with an application for such pro- 
vision being made. It was next urged that 
there are certain mortgagees who are enti- 
tled to the present possession of the pro- 
perties and the Receiver is not entitled to 
take possession as against them according 
to R. 1 (2) of O. 40, Civil P. C. If this 
contention is correct, the objection of the 
mortgagees will have to be decided on its 
merits by the executing Court. The mort- 
gagees are not parties to these appeals and 
there are no materials before us to enable us 
to express any opinion on this point. In 
view of all the circumstances, there seems 
to be no force in these appeals and they 
must accordingly be dismissed with costs. 
The parties are directed to appear before 
the executing Court on 3rd June 1940 for 
further proceedings. The executing Court 
should now take steps to bring the attached 
properties to sale according to law as ex- 
peditiously as possible. 

G.N./r.k. Appeals dismissed . 
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Defendant — Appellant, 
v. 

— Plaintiff 

— Respondent. 
Second Appeal No. 1G37 of 1939, Deci- 
ded on 26th March 1940, from decree of 
Senior Sub- Judge, Sargodha, D/. 17th July 
1939. 

(a) Civil P. C. (1908), S. 100 — Finding of 
fact — Lower Appellate Court’s finding of fact 
i* binding on High Court only when it is honest, 
is arrived on facts uninfluenced by extraneous 
considerations, is based on correct appreciation 
of material on record and is based on evidence 
and not on surmises and conjectures. 

It is true that a finding of fact arrived at by a 
lower Appellate Court is binding on the High 
Court, however erroneous it might be. But this 
dictum presupposes that the finding is honest, that 
it has been arrived at on the facts of the case unin- 
fluenced by any extraneous considerations, that it 
is the result of a correct appreciation of the mate- 
rial on the record and that it is based on evidenco 
and not on surmises and conjectures. Any finding 

of fact which does not satisfy any of the require- 
ments stated above will not bo binding on the 
High C°urt. Every finding of fact is not sacrosanct 
and if findings of / act are arrived at on mere 
surmises and conjectures or on evidence that is 
inadmissible or otherwise legally insufficient, those 
findings can be disturbed. [P 831 O I] 

(b) Appellate Court— Finding of fact— Value 
— Trial Court’s opinion should not be lightly 
brushed aside by Appellate Court— Where that 
opinion is ignored on unreasonable ground* 
Appellate Court’s finding of fact is of no value* 
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The opinion recorded by a Judge who sees and 
hears the witnesses should not be lightly brushed 
aside by an Appellate Court and if that opinion is 
ignored on grounds which are altogether unreason- 
able, no value can be attached to the finding of 
fact arrived at by the Appellate Court. [P 331 C 2] 

(c) Promissory Note — Suit on — Defendant 
denying execution and thumb mark not proved 
to be his — No proof of loan can be allowed 
aliunde. 

It is well settled that in cases where the original 
instrument, which forms the basis of the suit, 
fails, the plaintiff is not allowed to fall hack upon 
the original consideration. A suit cannot evidently 
succeed on a promissory note the execution of 
which is denied by the defendant and the thumb 
mark on which is not proved to be that of the 
defendant. In such a case a decree cannot be grant- 
ed on the strength of the other evidence led by the 
plaintiff to prove consideration. If the promissory 
note is ruled out of consideration, no proof of loan 
can be allowed aliunde : Case law referred. 

[P 331 C 2 ; P 332 C 1] 

V. N. Sethi — for Appellant. 

R. C. Soni — for Respondent . 

Judgment. — The suit out of which this 
appeal has arisen was instituted by Dewan 
Chand against Bharpura, a Bhatti of Sar- 
godha, for recovery of Rs. 579-6-6 on the 
foot of a promissory note alleged to have 
been executed by him on 4th January 1936. 
The plaintiff further alleged that under the 
provisions of the Regulation of Accounts 
Act, he had sent 9 ix-monthly statements of 
accounts to the debtor in the form and 
manner prescribed by that Act. Bharpura 
categorically denied the execution of the 
promissory note or the raising of any loan 
as alleged by the plaintiff and further denied 
having received any statement of account. 
He also pleaded that in any circumstances 
as the promissory note in suit was never 
presented to him under the provisions of 
the Negotiable Instruments Act, he could 
not be held liable for the amount sued for. 
On the pleadings of the parties, the trial 
Court framed the following issues : 

(1) Whether the defendant executed the pro-note 
in suit in favour of the plaintiff for consideration ? 

(2) Whether the plaintiff has kept an account 
under the Regulation of Accounts Act and has been 
sending copies thereof to the defendant ? If so, 
what is its effect ? 

(3) Whether it was necessary to present the pro- 
note in suit ? 

(4) If issue 3 is proved in favour of the defen- 
dant, whether the pro-note was in fact presented ? 
If not what is its effect ? 

(5) Relief. 

The ferial Judge disbelieved the evidence 
produced by the plaintiff on the question 
of the execution of the promissory note 
by the defendant and consequently found 
issue 1 against the plaintiff. On issue 2, he 
found that the requirements of the Regula- 


tion of Accounts Act had been satisfied. On 
issues 3 and 4, it was decided that present- 
ment was necessary under S. 64, Negotiable 
Instruments Act, and that the promissory 
note was never presented to the defendant. 
He consequently dismissed the suit with 
costs. An appeal was preferred by the plain- 
tiff against this decision and the Senior 
Subordinate Judge, who heard the appeal, 
remanded the case with a direction that 
the defendant’s thumb impression be sent 
to Phillaur for comparison. The ferial Judge 
complied with the order of the Appellate 
Court and, after obtaining an opinion from 
Phillaur and examining the expert on in- 
terrogatories, once more dismissed the suit 
with costs, inasmuch as the Phillaur expert 
had definitely stated that the thumb im- 
pression appearing on the promissory note 
in suit was not that of the defendant. The 
plaintiff again preferred an appeal from 
that order which was heard by Mr. Indar 
Kishan, Senior Subordinate Judge. He 
allowed the appeal observing inter alia : 

(1) The Phillaur report becomes weaker in its effect 
by reason of a divergent opinion expressed by a 
local expert at the plaintiff's instance which led 
the lower Court to ignore the opinions of all the 
experts. 

(2) Both these witnesses (produced by the plain- 
tiff) have been disbelieved by the lower Court on 
the mere ground that certain oriminal complaints 
were made by the defendant against them, but none 
of them was questioned as to when that happened. 
Presumably that must have taken place after the 
execution of the promissory note or the defendant 
would not have condescended to secure their attes- 
tation on the receipt. 

(3) It is significant that on the one hand the 
defendant never moved his little finger in the past 
by way of protest or repudiation of the connexion 
of borrower and lender brought home to him by 
the plaintiff in the form of six-monthly statements 
sent to him under the Regulation of Accounts Act. 

(4) So far as a portion of the defendant’s thumb 
impression on the receipt is concerned, all the 
experts are unanimous that a few points of simila- 
rity are there implying thereby that it is not a 
case of a wholly false thumb mark. 

It is against this order that the defen- 
dant has preferred the appeal now before 
me. Counsel for the appellant contends (a) 
that the Senior Subordinate Judge has 
erred in law in decreeing the plaintiff’s suit 
in spite of the fact that the Phillaur expert 
had expressly stated that the promissory 
note in 9 uit did not bear the defendant’s 
thumb impression ; (b) that the remark 
made by the Senior Subordinate Judge that 
the lower Court had ignored the expert’s 
opinion was altogether wrong; (c) that no 
independent evidence would be led to prove 
the consideration for the promissory note 
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if the suit was liable to dismissal on the 
ground that the promissory note in suit did 
not bear the thumb impression of the de- 
fendant; (d) that the Senior Subordinate 
Judge was wrong in ignoring the opinion of 
fche trial Judge as to the veracity and re- 
liability of the witnesses examined by him; 
(e) that he has set aside the judgment of 
the trial Judge merely on the score of 
surmises and conjectures ; and (f) that the 
decision of the Senior Subordinate Judge 
on the question of the necessity of present- 
ment was wrong. Counsel for the respon- 
dent, on the other hand, insists that this 
Court has no jurisdiction to disturb the 
findings of fact arrived at by the Senior 
Subordinate Judge and relies in this 'con- 
nexion on certain pronouncements made by 
their Lordships of the Privy Counoil and 
the other High Courts in India from time 
to time. 

It is true that it has been observed by 
their Lordships of the Privy Council as 
well as by the other High Courts in India 
in several cases that a finding of fact arriv- 
ed at by a lower Appellate Court is binding 
on the High Court, however erroneous it 
might be. But in my view, this dictum 
presupposes that the finding is honest, that 
it has been arrived at on the facts of the 
,«ase uninfluenced by any extraneous con- 
siderations, that it is the result of a correct 
appreciation of material on the record and 
that it is based on evidence and not on 
surmises and conjectures. Any finding of 
fact which does not satisfy any of the re- 
quirements stated above will in my view 
not be binding on this Court. There is ample 
authority in support of the proposition that 
every finding of fact is not sacrosanct and 
that if findings of fact are arrived at on 
mere surmises and conjectures or on evi- 
dence that is inadmissible or otherwise 
legally insufficient, those findings can be 
disturbed. 

In the present case, the Senior Subordi- 
nate Judge was palpably wrong in saying 
that the trial Judge had himself ignored 
the Phillaur expert’s evidence on the ques- 
tion of the thumb impression. While dis- 
cussing issue No. 1, the trial Judge has in 
more places than one referred to the opi- 
nion of the Phillaur expert and has based 
his decision on issue No. 1 against the 
plaintiff mainly on the score of that evi- 
dence. The Senior Subordinate Judge had 
in these circumstances no justification to 
misrepresent the reasoning advanced by 
the trial Judge and to base his judgment on 


that misrepresented version of the trial 
Court s judgment. Further the argument 
advanced by the Senior Subordinate Judge 
against the rejection of the evidence by the 
trial Judge that the witnesses had not been 
questioned as to when they become hostile 
to the defendant is ridiculously absurd. 
Without there being any material on the 
record, he presumes that those events had 
taken place after the execution of the pro- 
missory note and in support of this pre- 
sumption he advances an argument which 
no sensible Judge could have ever advanced. 
It is to the effect that had the witnesses 
been the defendant’s enemies, to use the 
Senior Subordinate Judge’s words, “he 
would not have condescended to secure 
their attestation on the receipt.” This was 
the very fact that was denied by the defen- 
dant and to have used this fact against him 
was a clear travesty of justice. 

Moreover, both Mathra Das and Ram- 
ditta Mai had been questioned whether the 
defendant had made an application against 
them under S. 107, Criminal P. C and both 
had admitted this fact to be correct. Had 
this application been made prior to the exe- 
cution of the promissory note, this fact 
should either have been introduced by the 
witnesses themselves or been elicited by 
the plaintiff in re-examination. In the 
absence of any of these steps having been 
taken the Senior Subordinate Judge was 
not justified at all in presuming that the 
thing had happened after the execution of 
the promissory note. Further, as remarked 
by their Lordships of the Privy Council so 
often, the opinion recorded by a Judge who 
sees and hears the witnesses should not be 
lightly brushed aside by an Appellate Court 
and if that opinion is ignored on grounds 
which are altogether unreasonable, no value 
can be attached to the finding of fact arrived 
at by the Appellate Court. I have no hesi- 
tation therefore in ignoring the findings of 
fact arrived at by the Senior Subordinate 
Judge in this case. 

It is well settled that in cases where the 
original instrument which forms the basis 
of the suit fails the plaintiff is not allowed 
to fall back upon the original consideration. 
The leading judgment on this question is 
the one given by Garth C. J. in 7 Cal 256 1 
where ho observed as follows : 

When the original oause of action is the bill or 
the note itself and does not exist independently of 
it, as for instance, when in consideration of A 
dep ositing money with B, B contracts by a pro- 

1. Sheikh Akbar v. Sheikh Khan, (1881) 7 Cal 

256=8 C L R 533. 
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xnissory note to repay it 'with interest at six- 
months date, here there is no cause of action for 
money lent or otherwise than upon the note itself, 
because the deposit is made upon the terms con- 
tained in the note and no other. In such a case 
the note is the only contract between the parties 
and if for want of a proper stamp or some other 
reason the note is not admissible in evidence the 
creditor must lose his money. 

This judgment was followed in 63 P R 
1917. 2 In 2 Lah 330 3 a Division Bench of 
this Court made similar observations in- 
dependently of the judgment cited above. 
In A I R 1927 Lah 89, 4 Broadway J., who 

delivered the principal judgment in con- 
currence with Fforde J., referring to 63 
P R 1917 2 and 2 Lah 330, 3 observed : 

In these it has been clearly laid down that 
when the loan has been granted on the security of 
a negotiable instrument there is no cause of action 
independent of the negotiable instrument itself and 
when that negotiable instrument is inadmissible 
in evidence the 6uit must fail. It seems to me that 
these authorities conclude the question. 


In A I R 1939 Lah 31, 6 Addison and 
Ram Lall JJ. refused to pass a decree on 
the basis of a promissory note which was 
inadmissible in evidence in spite of the fact 
that the defendant had admitted his liabi- 
lity thereon. In 53 All 114, c a Full Bench 
of the Allahabad High Court of which one 
of the Judges was the present Chief Justice 
of this Court referred to almost all the 


cases mentioned above with approval. To the 
same effect is 61 Cal 433. 7 The judgments 
referred to above do not apply to the pre- 
sent case in terms but the principle dedu- 
cible therefrom does apply. A suit cannot 
evidently succeed on a promissory note 
which does not bear the thumb impression 
of the defendant. The question is whether 
in such a case a decree can be granted on 
the strength of the other evidence led by the 
plaintiff to prove consideration ? The reply 
to be given to this question must be in the 
negative on the principle enunciated above. 
If the promissory note is ruled out of con- 
sideration no proof of loan can be allowed 
aliunde. 

Counsel for the respondent relied on 48 


2. Bhag Bhari v. Gujar Mai, (1917) 4 A I R Lah 

220=38 I C 623=63 P R 1917. 

3. Chanda Singh v. Amritsar Banking Co., (1922) 

9 A I R Lah 307=66 I C 201=2 Lah 330. 

4. Ramjas v. Shahabuddin, (1927) 14 A I R Lah 


89=95 I C 704. 

5 Sri Chand Sheo Parshad v. Lajjia Ram, (1939) 

26 A I R Lah 31=182 I O 330=41 PLR 356. 

6 Nazir Khan v. Ram Mohan Lai, (1931) 18 

AIR All 183=133 IC 307=53 All 114=1931 

^ j 0 ^ 

7 Ranendra Mohan v. Keshab Chandra, (1934) 

21 A I R Cal 554=150 I C 982=61 Cal 433= 

38 0 W N 488. 


P R 1913, 8 16 I C 33 9 and 4 Lah 198, 1 * 
but in both 48 P R 1913 8 and 4 Lah 198 10 
the negotiable instrument in question was 
a mere sequel to the earlier transaction and 
not the basis of the transaction itself and 
16 I C 33 9 was definitely disapproved in 2 
Lah 330. 8 Even if it were permissible to 
examine the evidence led by the plaintiff in 
support of the passing of consideration on 
the date alleged, I would be prepared to 
hold in agreement with the trial Judge that 
the evidence adduced by the plaintiff was 
unreliable. It is true that the Phillaur expert 
had stated that the superimposed thumb 
impression appearing on the receipt was m 
some respects similar to that of the defen- 
dant, but this is not enough to burden the 
defendant with the liability for the amount 
especially when the witnesses produced in 
support of the advancing of money are 
clearly hostile to the defendant. 

Counsel next contends that he may be 
allowed to amend the plaint and refers in 
this connexion to 14 Rang 383 11 and 71 
M L J 250; 13 but neither of those judg- 
ments applies to the facts of the present 
case. In this view of the case it is not neces- 
sary to adjudicate upon the other questions 
discussed before me. But before I close 
I may point out for the benefit of the Senior 
Subordinate Judge that the Explanation to 
sub-s. (2) of S. 3,. Pud jab Regulation of Ac- 
counts Act, clearly enacts that a person to 
whom a statement of account has been sent 
under cl. (b) of sub-s. (1) shall not be bound 
to acknowledge or deny its correctness and 
his failure to protest shall not, by itself, be 
deemed to be an admission of correctness of 
the account. On the grounds stated above, 

I allow this appeal, set aside the decree of 
the Senior Subordinate Judge and restore 
that of the trial Court with costs through- 
out. 

g.N./r.K. Appeal allowed. 


8. Suraj Kumar v. Baldeo Daa, (1913) 48 P R 

1913=18 I C 701=60 PLR 1913. 

9. Baijnath Daa v. Salig Ram, (1912) 16 I O 33. 

10. Nathu Ram v. Dogar Mai, (1924) 11 AIR Lah 

144=75 I C 555=4 Lah 198. 

11. Krishna Prasad Singh v. Ma Aye, (1936) 23 

AIR Rang 508=165 I C 810=14 Rang 383. 

12. Official Assignee of Madras v. Kuppuswami 

Naidu, (1936) 23 A I R Mad 785=165 I C 301 
=71 M L J 250 (F B). 
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Tek Chand and Abdul Rashid JJ. 

Malik Ghulam Mohammad — 

Defendant — Appellant, 
v. 

Rajeshwar — Plaintiff — Respondent. 

.First Appeal No. 5 of 1939, Decided on 
23rd January 1940, from preliminary de- 
cree of Sub- Judge, First Glass, Lahore, D/- 
24th August 1938. 

(a) Transfer of Property Act (1882), S. 76 (b) 
— Mortgagor taking mortgaged property on 
lease from mortgagee — Mortgage deed distinctly 
providing for payment of interest and further 
providing that rent would be credited towards 
interest and balance of interest would be re- 
coverable as such — Mortgagor making default 
in payment of rent and right to recover it be- 
coming time-barred — Principle of S. 76 (b) 
held would not apply and mortgagee would not 
be disentitled to recover interest. 

A person after mortgaging his property took the 
property on lease from the mortgagee. There was a 
distinot stipulation in the mortgage deed that the 
principal sum was to bear interest at certain speci- 
fied rate and it was agreed that though the mort- 
gagor had taken the mortgaged property on rent 
the income actually received by the mortgagee 
would be given credit for and that if the full 
amount was not received the mortgagor would be 
liable to make good the deficiency in the interest. 
The mortgagor made default in the payment of 
rent and the right to recover rent was time- barred: 

Held that the principal obligation of the mort- 
gagor was to pay interest and the provision to pay 
rent was merely supplementary to, and not in sub- 
stitution for, that obligation. The general rule 
laid down in olause (b) of 8. 76 therefore was not 
applicable to the facts of the case. Farther, the 
default was primarily of the mortgagor himself. It 
was he who was to pay rent at the stipulated rate 
at specified intervals. He could not therefore be 
allowed to take advantage of his own default and 
urge that the mortgagee, who did not sue him had 
lost his primary right to recover interest : 23 All 
338 and AIR 1919 Mad 59, Disting. [P 334 C 2] 

(b) Mortgage — Suit on — Interest for period 
{torn date of suit to date of redemption should 
be at rate fixed in mortgage deed. 

Mortgagee is entitled to claim interest from the 
date of suit till the date for redemption at the rate 
fixed in the mortgage deed as till the period for 
redemption has expired the matter remains in con- 
tract, and the interest has to be paid at the rate 
and with the rests, specified in the contract of 
mortgage: AIR 1927 P C 2, Rel. on. [P 836 0 1] 

Barkafc Ali and Bashir Ahmad — 

for Appellant. 

Mehr Ghand Mahajan and Tirath Ram 

— for Respondent. 

Tek Chand J. — This is a first appeal 
from the preliminary decree passed in a 
mortgage suit, declaring that the amount 
recoverable on foot of the mortgage in suit 
•was Rs. 3,03,979-7.9, and fixing 24th Fe- 


bruary 1939 as the date for redemption. 
The decree, further, directed that if the 
aforesaid, amount, together with the costs 
of the suit, was not paid on the date fixed, 
the mortgaged properties shall be sold and 
the sale proceeds applied to the satisfaction 
of the decretal amount, and in case they 
were found insufficient the decree-holder 
shall be entitled to apply for a personal 
decree against the mortgagor for the balance. 
It was also provided that the mortgage 
money shall carry interest at 6 per cent, 
per annum from the date of institution of 
the suit till realization. From this decree 
the defendant has appealed, urging that 
the decretal amount be reduced by Rs. 
1,63,979-7-9; and the plaintiff- respondent 
has filed cross-objections praying that the 
interest payable from the date of the insti- 
tution of the suit till the date fixed for 
redemption should have been fixed at the 
rate stipulated in the mortgage deed and 
not at 6 per cent, per annum. He has paid 
court-fee on Rs. 6300 and therefore his 
prayer in cross- objections must be taken to 
be limited to this amount. The mortgage 
in suit was effected on 16th March 1927. 
The consideration was Rs. 1,40,000 made 
up of the following items : 

Rs. 25,000: Left in trust with the mortgagee for 

payment to the National Bank 
of India Ltd., Lahore. 

Rs. 1,02,000: Due on five pro-notes, executed by 

the mortgagor in favour of the 
mortgagee, on 2nd April 1925. 

Rs. 13,000 : Arrears of interest on the aforesaid 

pro-notes. 


Total Rs. 1,40,000. 

The interest agreed to be paid on the 
principal sum secured was twelve annas per 
cent, per mensem at six- monthly rests; in 
default compound interest at the same rate 
was to be charged. The mortgage was with 
possession, but on the date of the mortgage, 
the mortgagor took the mortgaged proper- 
ties on lease from the mortgagee, and exe- 
cuted five rent-deeds in his favour (Exs. P.2 
to P-6). The stipulations in the mortgage 

deed relating to the matter were as follows: 

(4) Possession of the property mortgaged has 
been delivered to the mortgagee aforesaid. He shall 
remain in its possession till redemption. The in- 
come actually received by the mortgagee shall be 
given credit for. For the time being, I have taken 
the said property mortgaged, on lease and rent 
from the mortgagee aforesaid by execution of 
separate deeds of rent and lease in his favour. If 
the property mortgaged, whole or in part, remains 
unocoupied or the lease money and the rent are 
not recovered from sub-lessees and sub-tenants the 
mortgagee shall not be responsible therefor. I will. 
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under all circumstances, be liable to make gbod 
the deficiency in the interest. 

(6) If the mortgagee, aforesaid, is forced to re- 
cover the amount whole or in part, due to him, 
through Court, interest and compound interest at 
the said rate shall continue to run from the date 
of the institution of the suit till realization of the 
entire amount. 

The mortgagee, Keshwa Nand, died on 
23rd November 1932, leaving a minor son 
Eajeshwar plaintiff. He instituted the 
present suit on 27th August 1937, through 
his mother as next friend, for recovery of 
Es. 3,04,226-13-9, which he claimed was 
the amount due on foot of the mortgage 
after giving credit to the defendant for 
payments made by him. The defendant 
pleaded that the account between the par- 
ties was an old one, that the transaction 
was “unfair” and the interest charged 
“excessive, ” within the meaning of the 
"Usurious Loans Act and therefore the 
entire account between the parties should 
be re-opened; that the plaintiff could not 
sue for interest in view of the rent deeds 
and leases which had been executed in 
respect of the mortgaged properties ; that 
certain re-payments had been made for 
which credit had not been given by the 
plaintiff; and that in any case the suit was 
barred by limitation. The trial Judge found 
against the defendant on all these issues, 
except that he corrected certain minor 
errors in calculation and granted the plain- 
tiff a decree for Es. 3,03,979-7-9, as stated 
above. 

The defendant has appealed with respect 
to the sum of Es. 1,63,979-7-9 only and on 
his behalf two points have been argued 
before us by Mr. Barkat Ali. Firstly, it has 
been contended that on the date of the 
mortgage the mortgagor having taken the 
properties on lease from the mortgagee, all 
that the latter was entitled to was to re- 
cover rent under the rent deeds and not 
interest under the mortgage deed and as 
the plaintiff, or his father, had not done so 
within the period prescribed by law, his 
claim for rent had become time-barred, and 
he cannot sue for interest now. In support 
of this contention, the learned counsel 
relied upon the principle underlying cl. (b) 
of S. 76, T. P. Act, which lays down that 
when during the continuance of the mort- 
gage the mortgagee takes possession of the 
mortgaged property, he must use his best 
endeavours to collect the rents and profits 
thereof. After hearing counsel at length 
and examining the terms of the mortgage 
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deed I am of opinion that this contention 
is devoid of all force. As has been stated 
above, there was a distinct stipulation in 
the deed that the principal sum was to bear 
interest at the certain specified rate, and 
it was agreed that though the mortgagor 
had taken the mortgaged properties on 
rent, the income actually received by the 
mortgagee would be given credit for and 
that if the full amount was not received 
the mortgagor would be liable “ to make 
good the deficiency in the interest.” 

It will thus be 3een, that the principal 
obligation of the mortgagor was to pay in- 
terest and the provision to pay rent was 
merely supplementary to, and not in sub- 
stitution for that obligation. The general 
rule laid down in cl. (b) of S'. 76, T. P. Act, 
therefore is not applicable to the facts of 
this case. Further the default was pri- 
marily of the defendant himself. It was 
he who was to pay rent at the stipulated 
rate at specified intervals. Admittedly, he 
has failed to do so. He cannot therefore be 
allowed to take advantage of his own de- 
fault and urge that the mortgagee, who did 
not sue him, has lost his primary right to 
recover interest. Mr. Barkat Ali referred us 
to two rulings, but the facts in both were 
peculiar and they are clearly distinguishable. 
In 23 All 338, 1 there was no stipulation in 
the deed to pay interest. All that was stat- 
ed was that the mortgagor had taken the 
mortgaged property on rent and that he 
would pay it regularly. No rent was ac- 
tually paid and the mortgagee allowed the 
claim for recovery thereof to become time 
barred. Subsequently, he sued for the prin- 
cipal mm secured on the mortgage deed and 
also for interest at the rate mentioned in 
the rent deeds. On these facts it was held 
that he could not do so, there being no 
agreement to pay interest and the claim to 
recover rent having long since become bar- 
red. In the other case, 41 Mad 1043, 2 the 
claim was based on a mortgage by way of 
conditional sale, in which, also, there was 
no agreement to pay interest and the mort- 
gagor had been allowed to continue in 
possession on payment of rent, and the 
mortgagee, as landlord, had aotually ob- 
tained a deoree for arrears of rent but had 
failed to execute it within the period pres- 
oribed by law. After some years, the mort- 

1 . Ghimman Lai v. Bahadur Singh, (1901) 23 All 
338=1901 A W N 95. 

2. Mangeshwar Narain Rao v. Shiva Rao, (1919) 

6 A I R Mad 59=49 I C 123=41 Mad 1043= 

35 M L J 414. 
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gagor brought a suit for redemption, and 
in that suit the mortgagee claimed that he 
was entitled to be paid the principal sum 
as well as arrears of rent. The learned 
Judges repelled the claim as to rent, hold- 
ing that the mortgagee having obtained a 
decree for rent, his rights with regard to it 
were regulated thereafter entirely by the 
terms of that decree. “The claim for rent” 
they observed, 

had been taken out of the operation of the con- 
tract between the parties and passed into domain 
of judgment, and it was not open, afterwards to 
either party to ignore the decree and fall back on 
their antecedent rights and obligations. 

The facts of the present case are entirely 
different. Here, the stipulation in the deed 
to pay interest is clear and explicit, and it 
was clearly provided that the rent, to the 
extent actually paid, was to be credited 
towards interest, and the balance of the 
interest was recoverable as such. Further, 
the default in payment of rent was of the 
defendant himself and he cannot take ad- 
vantage of his own default to defeat the 
rights of the plaintiff. It must therefore be 
held that the plaintiff is not disentitled to 
claim interest, merely because the mort- 
gaged properties had been let out to the 
mortgagor and he had executed rent deeds 
in his favour, but had not paid the amount 
of rent within three years from the date 
when it fell due. The second question for 
consideration is whether the provisions of 
the Usurious Loans Act, as amended by 
the (Punjab) Relief of Indebtedness Act 7 
of 1934, are applicable. To determine this, 
we have to see if the rate of interest, pay- 
able under the deed, is “excessive,” or the 
transaction is “otherwise unfair.” In the 
amended Act, it is provided that the Court 
shall deem interest to be “excessive” if on 
secured loans it exceeds 12 per cent, per 
annum simple interest, or 9 per cent, per 
annum compound interest with annual 
rests. In the present case, as has been 
stated above, compound interest was payable 
at 9 per cent, per annum but at six- monthly 
rests. It must therefore be held to be “ex- 
cessive” and the defendant is entitled to 
relief in respect thereof. This was frankly 
admitted by the learned counsel for the 
plaintiff-respondent. I hold therefore that 
compound interest must be charged at 
yearly and not six monthly rests. 

Mr. Barkat Ali conceded that the trans- 
action was not “otherwise unfair;” but he 
urged that the dealings between the parties 
must be re-opened from the very beginning. 
We have examined the materials on the 


record bearing on the matter, but do not 
tind anything usurious or unconscionable in 
hese dealings. Out of the consideration for 
the mortgage in suit, Rs. 25,000 was ad- 
mittedly paid by the mortgagee in cash to 
the National Bank of India and the balance 
was due on prior pro-notes (Exs. P-9 to 
P-13) dated 2nd April 1925. three of which 
carried simple interest at 9 per cent, per 
annum and the other two at 12 per cent, 
per annum. It appears from the letter 
written by the defendant to the plaintiff 
on 22nd April 1923 (Ex. P-16) that these 
pro-notes had been executed in lieu of cer- 
tain hundis for Rs. 70,000 which had been 

d f aW ?J )y the defendan fe in favour of the 
plaintiff on 1st August 1922, and for a sum 

of Rs. 12,000 which had been paid to him 

rL Ch m? Ue on ,. the Pun i ab National Bank 
Ltd. The earlier hundis have not been 

placed on the record but the defendant, 
who was present in person before us, stated 
that they had been executed for the balance 
due on earlier promissory notes, on which 
simple interest at 9 per cent, per annum 
had been charged. He frankly stated, that 
from the commencement of his dealings 
with the plaintiff's father in 1915 till the 
execution of the mortgage deed in suit, in- 
terest agreed to be paid or actually charged 

fiimnlA?* 00 ? ^ * 12 P6r CSnfe * P 0r 
(simple), which is much below the maxi- 
mum limit prescribed in the Act. On these 

t0 which fche defendant 
is entitled is that compound interest on the 

principal sum secured by the mortgage 

must be allowed at 9 per cent, per annum 

at yearly and not six- monthly rests as 

stated in the deed and claimed by the 

plaintiff. The amount due on this basis, on 

22nd August 1937, has been calculated by 

commissioner appointed by the 

It nn per statement B printed 

2 97 296 6 2 3 9 °TWi! P&per book) as Eup0e8 
,y/, 296-2-2. Both counsel have accepted 

the calculations to be correct. It must 

therefore be declared that the amount pay- 

ableon that date was R s . 2,97,296-2-2 and 

not Rs. 3,03,979-7-9, as found and decreed 
by the lower Court. 

The cross- objections relate to the amount 

l f 40 000 S f Paya f u® 0n the P^cipal, Rupees 
1,40,000, from the date of suit till the date 

(9UhV ? ] P 0n b * fche l° wer Court 

1 1 w J eb - rna f y ? 939) ‘ The lower Coarfc bas 

allowed simple interest at 6 per cent, per 
annum for this period. This, however, is 
contrary to the express stipulation in para. 6 
of the mortgage deed. But apart from this 
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stipulation, the plaintiff is legally entitled 

to claim interest for this period at the fixed 

rate. As held by their Lordships of the 

Privy Council in 54 Cal 161, 3 
till the period for redemption has expired the 
matter remains in contract, and the interest has 
to be paid at the rate, and with the rests, speci- 
fied in the contract of mortgage. 

In view of this ruling, Mr. Barkat Ali 
did not contest the cross- objections. He 
however urged that as the date fixed for 
redemption by the lower Court, (24th 
February 1939), has long since expired an- 
other date may now be fixed. Counsel for 
the respondent raises no objection, and we 
fix the date for redemption as 23rd July 
1940. The result is that the appeal and the 
cross- objections must be accepted in part 
and, in lieu of the decree of the lower 
Court, a preliminary decree passed in terms 
of O. 34, R. 4, Civil P. C., declaring that 
the amount due to the plaintiff on the 
mortgage in suit, calculated up to 27th 
August 1937, is Rs. 1,40,000 principal plus 
Rs. 1,57,296-2-2 interest plus Rs. 4202 
costs and that if the defendant pays the 
aforesaid amount on or before 23rd July 
1940, with interest on Rs. 1,40,000 from 
the date of the suit till that date at 9 per 
cent, per annum with yearly rests the 
mortgage shall stand redeemed and the 
plaintiff shall deliver over to the defendant 
all decument3 in his possession or power 
relating to the. mortgaged property but that 
if he fails to do so, simple interest at 6 
per cent, per annum shall be payable on 
the aggregate amount of principal, inter- 
est and costs from 23rd July 1940, and 
the plaintiff shall be entitled to have the 
mortgaged properties sold and the sale pro- 
ceeds applied for the satisfaction of the 
decree. We further order that if such pay- 
ment is found insufficient the plaintiff shall 
be at liberty to apply for a decree for the 
balance being passed against the person and 
other property of the defendant. As the 
appeal has substantially failed the appel- 
lant shall pay to the respondents the costs 
of the appeal in this Court. No order as to 
costs of the cross-objections. The order 
passed by the lower Court appointing a 
receiver shall continue. 

Abdul Rashid J. — I agree. 

d.S./R.K. Order accordingly. 

8 Jagannath Prasad SiDgh v. Suraj Mul Jalal, 
(1927) 14 A I R P G 1=99 I C 686=54 I A 1 
=54 Cal 161 (P 0). 
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Dalip Singh J. 

Mufti Mohammad Yusaf Ali — 

Petitioner. 

v. 

Deputy Commissioner, Hoshiarpur and 
others — Respondents. 

Civil Revn. No. 246 of 1939, Decided on 
27th November 1939, for revision of order 
of Dist. Judge, Hoshiarpur, D/- 22nd De- 
cember 1938. 

(a) Punjab Alienation of Land Act (13 of 
1900), S. 21- A — Revision lies from order under 
S. 21-A. 

Revision lieg from an order passed on an appli” 
cation under S. 21-A : 12 P R 1911, Foil. ; A I R 
1937 Lah 637, Not approved. [P 336 0 2] 

(b) Punjab Alienation of Land Act (13 of 
1900), S. 21-A (5) — Court has power under 
S. 21-A (5) to remand case. 

In a case under S. 21-A where the Court consi- 
ders remand necessary and desirable it is competent 
to order the same under 8. 21-A (5). [P 836 O 2] 

(c) Evidence — Onus immaterial. 

In a case where the parties have led all the evi- 
dence, the question of onus of proof is of no impor- 
tance. [P 336 C 2] 

Achhru Ram — for Petitioner. 

M. Sleem, Advocate- General — 

for Respondent No. 1. 

Order. — A preliminary objection is raised 
that no revision lies following AIR 1937 
Lah 637. 1 I disagree with the ruling and 
consider that 12 P R 1911 2 was correctly 
decided. On the merits it is contended that 
no remand was possible. I cannot accept 
this contention. It seems to me that in 
cases of this kind, remand must be neces- 
sary and desirable and the law provides for 
it in S. 21-A (5). It is contended the onus 
of the issue was wrongly placed. This is so 
but the parties had led all the evidence and 
the question of onus is of no importance. I 
see no ground for revision (a limited remedy) 
and dismiss the petition. As regards costs, 

I am told in a suit brought by petitioner 
the decision has been given in his favour as 
to his caste and the matter is now under 
appeal. In the circumstances I leave the 
parties to bear their own costs in this 
Court. 

G.N./r.K. Petition dismissed. 

1. Jhangi Ram-Boda Ram v. Collector Dera- 

ghazi Khan, (1937) 24 A I R Lah 637=169 

I C 430. 

2. Asa Singh v. Buta, (1911) 12 P R 1911=9 I C 

396=6 P L R 1911. 
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Bhide J. 

Ram Narain Kaul and another — 

Decree-holders — Appellants, 
v. 

Maharaj Narain Kaul and others — 
Judgment-debtors — Respondents. 

Execution First Appeal No. 379 of 1939, 
Decided on 4th March 1940, from order of 
Senior Sub-Judge, Delhi, D/- 18th August 
1939. 

# (a) Limitation Act (1908), Art. 182 — 
Partition suit — Date of decree for purpose of 
Art. 182 is date on which order for drawing 
up final decree was passed and not when neces- 
sary stamped paper was supplied. 

For purposes of limitation under Art. 182 the 
date of the decree in a partition suit must be taken 
to be the date on which the order for drawing up 
the final decree was passed and not the date on 
whioh the necessary stamped paper for drawing up 
the decree was supplied by the decree-holder : 32 
Cal 483, Disting.; AIR 1924 Cal 351, Rel. on. 

[P 338 0 1] 

# (b) Limitation Act (1908), Art. 182 — 
Step-in- aid — Application in partition suit for 
preparation of formal decree-sheet on stamped 
paper supplied by decree-holder is step* in-aid. 

The test for deciding whether a certain applica- 
tion is a step-in-aid is whether the granting of the 
application would aid execution. Hence, the ap- 
plication in a partition suit for preparation of a 
formal decree-sheet on stamped paper supplied by the 
decree-holder should be treated as a step-in-aid of 
execution for purposes of Art. 182 : A I R 1931 
Lah 81 (F B), Ref. [P 333 0 2] 

^ (c) Limitation — Partition suit — Order for 
drawing up final decree passed — Judgment- 
debtor disputing adequacy of stamped paper 
supplied by decree-holder — Decree-holder's 
cause of action for execution should be taken 
as suspended during period taken by final 
decision in dispute relating to adequacy of 
stamped paper. 

Where in a partition suit an order for drawing 
up final decree is passed and the judgment-debtor 
has disputed the adequacy of the stamped paper 
supplied by the decree- holder, the period which is 
taken up in getting final decision on the point by 
the High Court, should in any case be deducted as 
the decree-holder could not get a decree drawn up 
owing to the dispute raised by the judgment-debtor 
and his cause of action for execution should there- 
fore be taken as suspended. [P 339 0 1] 

R. C. Soni — for Appellants . 

Bishen Narain — for Respondents. 

Judgment. — This is an appeal from an 
order of the Senior Subordinate Judge, 
Delhi, dismissing an application for execu- 
tion as barred by time. The material faots 
are briefly as follows : A preliminary deoree 
for possession of certain property by parti- 
tion was passed on 24th December 1925. 
An appeal from the preliminary decree was 
decided on 13th March 1933, and there- 
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after an order for drawing up final decree 
on payment of proper stamp duty was 
passed on 28th June 1935. The decree- 
holders did not, however, pay the stamp 
duty till 22nd May 1937, when notice was 
issued to the judgment. debtors. They ob- 
jected that the stamp duty paid was insuffi- 
cient. The Court upheld the objection and 
asked the decree-holders to pay up addi- 
tional stamp duty amounting to R 3 . 724-8-0. 
A petition for revision of this order was 
filed in this Court and eventually it was 
decided on 16bh November 1937, that the 
stamp duty originally paid by the decree- 
holders was sufficient. A final decree was 
then drawn up on a stamp paper on 6th 
January 1938. On 30th November 1938, 
the decree-holders applied for execution of 
the final deoree but an objection was raised 
that the application was barred by time. 
The contention of the judgment- debtors 
was that time began to run from the date 
on which the order for drawing up the 
final deoree was passed, namely, the 28th 
June 1935, and as the application for exe- 
cution was made more than three years 
after that date, the application was time- 
barred. The learned Senior Subordinate 
Judge has upheld this objection and dis- 
missed the application for execution with 
costs. From this decision the decree- holders 
have preferred the present appeal. 

The learned counsel for the appellants 
has contended that there was no executable 
deoree till the necessary stamp duty was 
paid, and that the period of limitation could 
not therefore run until the duty was paid 
and a deoree was drawn up on a stamped 
paper as required by law. He therefore 
contended that limitation began to run only 
from 6th January 1938, when the decree 
was drawn up on a stamped paper and the 
application for execution was therefore 
within time. The learned counsel for the 
appellant has referred to a number of 
authorities but none of them appeared to 
be directly in point except perhaps 32 Cal 
483, 1 in which it was held that in a suib 
for partition there is no operative deoree 
until the necessary stamp duty is paid and 
a decree is drawn up on a stamp paper ac- 
cording to law and therefore a partition 
suit should be deemed to be pending till 
such a decree is drawn up. But the learned 
Judges were not dealing in that case with 
the execution of such a decree or the period 
of limitation for execution and the ruling 

1. Jofcindra Mohan v. Bejoy Chand, (1906) 82 Oal 
483. 
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was distinguished on this ground by another 
Bench of the Calcutta High Court in A I R 
1924 Cal 351. 2 The facts of that case seem 
to be similar to those of the present case 
and it was held therein that the period of 
limitation for execution of a decree in a 
partition suit (as in other suits) runs from 
the date of the decree and not from the 
date on which the necessary stamped paper 
for drawing up the decree is supplied by the 
decree- holder. According to O. 20, R. 7, 
Civil P. C., the decree must bear the same 
date as the date of the judgment and no 
matter on what date the decree is actually 
signed, the date of the decree must there- 
fore be the date of judgment : cf. 25 Cal 
109. 3 Even in the case of an ordinary suit 
some little time is taken up in assessing 
costs and preparation of decree-eheets. But 
such time cannot be allowed to be deducted 
under the law : A I R 1939 Lah 110 4 and 
the rulings cited therein. 

It seems therefore clear that for purposes 
of limitation under Art. 182, Limitation 
Act, the date of the decree must be taken 
to be the date on which the order for draw- 
ing up the final decree was passed in this 
case, viz. 28th June 1935. The next conten- 
tion of the learned counsel for the appel- 
lant was that although the decree was 
passed on 28th June 1935 it was not 
capable of execution until the necessary 
stamped paper was supplied and hence the 
period of limitation should be taken to be 
governed by Art. 181 and not by Art. 182, 
Limitation Act. In support of this con- 
tention, reliance was placed on 65 PR 1897 6 
and 48 I A 17. 6 But the faots of those 
cases are distinguishable, as the decrees 
were incapable of execution, on the dates 
of the decrees in those cases on account of 
the very terms of the decrees. It was 
therefore impossible for the decree-holder 
to take out execution until the conditions 
under which execution could be taken out 
were fulfilled. This was not the situation 
in the present instance. It was open to the 
decree-holder to supply the stamped paper 
at any time and to get the decree drawn up. 

Lastly, it was contended, that if it is 

2. Klshori Mohan Pal v. Proyash Chandra (1924) 

11 A I R Cal 351=72 I 0 646. 

3. Golam Gaffar v. Goljan Bibi, (1898) 25 Cal 109. 

4. Rughnath & Co. v. Ramgopal Rohit Ram 
(1939) 26 A I R Lah 110=182 I C 871=ILR 
(1939) Lah 319=41 P L R 105. 

5. Hanwanta v. Bhagirath, (1895) 65 P R 1897. 

6. Rameahvar Singh v. Homeahwar Singh. (1921) 

8 A I RPC 31=59 I 0 636=48 I A 17=6 
Pat L J 132 (P C). 
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considered that an ‘executable decree' came 
into existence by the mere passing of the 
order for drawing up a final decree on 28th 
June 1935, then the application for pre- 
paration of a formal decree- sheet on stamp- 
ed paper supplied by the decree-holder 
which was made on 20th March 1937 
should be treated as a step-in. aid of execu- 
tion for purposes of Art. 182, Limitation 
Act. No authority directly in point was 
cited in support of this contention and the 
point is not free from difficulty. But I am 
inclined to think that there is force in it. 
The expression 'step- in- aid' is not defined 
anywhere, but it was held by a Full Bench 
of this Court in 12 Lah 153 7 that an appli- 
cation for permission to bid at a Court sale 
can be held to be a step-in-aid, if it ‘ad- 
vances or furthers execution.’ The test for 
deciding whether a certain application is a 
step-in-aid would thus seem to be whether 
the granting of the application would aid 
execution. In the present instance it is not 
disputed that no decree could be drawn up 
and execution could not be taken until the 
stamped paper was supplied. The stamped 
paper was obviously supplied for the pur- 
pose of getting a decree drawn up, so as to 
enable the decree-holder to execute it. I 
therefore do not see why the application 
for having a decree drawn up on stamped 
paper which was made on 20th March 

1937 should not be considered to be a step- 
in. aid for the purposes of Art. 182, Limi- 
tation Act. It is true that no application 
for execution had been made at the time. 
But none could be made until the stamped 
paper was supplied and the decree was 
drawn up. As at present advised, I hold 
that the application was a step-in- aid. It 
is conceded that if it is so held the appli- 
cation for execution dated 30th November 

1938 was within time. 

On the above finding it is unnecessary to 
decide the further contention of the learn- 
ed counsel for the appellant, that the res- 
pondents disputed the adequacy of the 
stamped paper supplied by the appellants 
and the period which was taken up in get- 
ting a final decision on the point by the 
High Court (i. e. from 20th March 1937 to 
16th November 1937) should in any case be 
deducted as the decree- holder could not get 
a decree drawn up owing to the dispute 
raised by the respondent and his cause of 
action for execution should, therefore, be 

7. Ghanaya Lai v. Nathu Ram, (1931) 18 A I R 
Lah 81=131 I 0 100=12 Lah 153=32 PLR 
84 (F B). 
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taken as suspended. In support of this 
argument, the learned counsel relied on 43 
Mad 185 8 and 33 All 264 0 by way of 
analogy. Although it is not necessary to 
decide this point, I may say that there 
seems to me force in this contention also. 
It is true that equitable considerations do 
not affect limitation; but it seems to me 
jthat on the principle laid down in the 
above rulings, it would be justifiable to 
hold that the cause of action for execution 
was suspended in this case during the time 
taken up by the proceedings relating to the 
dispute about the adequacy of the stamped 
paper. It is conceded that if this period is 
excluded, the application for execution 
would be within time. I accept the appeal 
and setting aside the order of the learned 
Senior Subordinate Judge, hold the applica- 
tion for execution to be within time and 
direot the execution to prooeed according to 
law. In view of all the circumstances, how- 
ever, I leave the parties to bear their costs. 

D.S./R.K. Appeal allowed. 

8. Muthu Korakki Chetfcy v. Mahamad Madar 
Ammal, (1920) 7 A I R Mad 1=54 I C 66= 
43 Mad 185=38 MLJl(PB), 

9. Ashfaq Husain v. Gawri Bahai, (1911) 33 All 
264=9 I 0 975=38 I A 37=8 A L J 332 (P 0). 
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Skemp J. 

Indar — Accused — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 94 of 1940, Deoided 
on 9th May 1940; case reported by Sess. 
Judge, Karnal Division, D/- 12th January 
1940. 

Criminal P. C. (1898), S. 496 — Person re- 
leased on bail need not give bond — Person 
giving bail is liable for failure to produce ac- 
cused when ordered. 

Section 496 does not state that a person released 
on bail must give a bond himself. Nor is there 
anything requiring suoh a bond on first principles. 
The person giving bail enters into a contraot with 
a penalty olause to produce the acoused person be- 
fore a Magistrate when called upon. The person 
giving bail is the prlnoipal. The person for whom 
bail is given is the subject of the contract. If the 
person giving bail fails to perform his contract, 
then the penalty olause may be put into operation 
against him, although as in other contracts with 
a penalty clause it is not necessary to exact the 
penalty in full: A I B 1921 Lah 79 and SIC 470 , 
Ref.; AIR 1928 Lah 318, Not appr. [P 339 0 2; 

P 340 0 1] 

Asadullah Khan for Advocate- General — 

for the Crown. 
Order, — One Nanha was arrested by the 
police under S. 109, Criminal P. 0., and 
Indar, petitioner, stood surety for his ap- 


pearance in Court in Karnal in a sum of 
Rs. 200. Nanha failed to appear and the 
Magistrate ordered that his bail should be 
forfeited. Indar appealed to the District 
Magistrate who reduced the amount to be 
forfeited to Rs. 100. The learned Sessions 
Judge has recommended revision of this 
order on the ground that Nanha executed 
no bond himself and therefore Indar was 
not bound. This is supported by a decision 
of a learned Judge of this Court reported in 
AIR 1928 Lah 318. 1 With respect I agree 
that in that case the bond ought not to 
have been forfeited. Wadhawa Singh gave 
bail for the appearance of his nephew who 
was wanted under S. 110, Criminal P. C. 
The bond was dated 10th February 1927, 
but the Magistrate only began proceedings 
in June and in the meantime Teja Singh 
had left for China. It was clearly unneces- 
sary to take security from him under 
S. 110 and therefore there was no need for 
the bond to be forfeited. In the course of 
his judgment the learned Judge seeking for 
reasons laid down that there was no provi- 
sion whereby a police officer could take a 
third party’s bond for such appearance and 
that there could be no surety without prin- 
cipal. Hence as in that case no undertaking 
had been given by the principal Teja Singh, 
Wadhawa Singh was not liable. I do not 
agree with the reasons by which the learn- 
ed Judge supported his order. In this case 
as in that bail was demanded under S. 496, 
Criminal P. C. The word “bail” is not de- 
fined in the Code but Wharton’s Law Lexi- 
con defines “bail” 

fr. bailler Pr. to hand over, to eet at liberty a per- 
son arrested or imprisoned, on security being taken 
for his appearance on a day and at a place certain, 
which security is called bail, because the party ar- 
rested or imprisoned is delivered into the hands of 
those who bind themselves or become bail for his 
due appearance when required in order that he 
may be safely protected from prison, to which they 
have, if they fear his escape, etc., the legal power 
to deliver him. 

Seofcion 496 does not state that a person 
so released must give a bond himself. Nor is 
there anything requiring such a bond on 
first principles. The person giving bail en- 
ters into a contract with a penalty clause to 
produce the accused person before a Magis- 
trate when called upon. The person giving 
bail is the principal. The person for whom 
bail is given is the subject of the contract. 

If the person giving bail fails to perform 
his contraot then the penalty clause may 
be put into operation against him, although 

1. Wadhawa Singh v. Emperor, (1928) 16 A I R 
Lah 318=109 I C 219=29 Cr L J 491. 
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as in other contracts with a penalty clause 
it is not necessary to exact the penalty in 
fall. In 2 Lah 204 2 Martineau J. enforced 
a bail bond although the arrest was illegal. 
In 3 I C 470 3 Benson C. J. said : 

There is nothing to show that the accused has 
paid the amount of his own bail bond. Even if he 
had, I do not see how this would discharge the 
petitioner who is not a security in regard to the 
accused’s bond, but has himself undertaken to pro- 
duce the accused, or in default to forfeit a sum of 
money. 

This petition for revision is dismissed. 

g. n./r .k. Petition dismissed. 

2. Chhajju Singh v. Emperor, (1921) 8 A I RLah 

79=63 I 0 454=2 Lah 204= 85 P L R 1921. 

3. Annappa Naick v. Emperor, (1909) 3 1 0 470. 
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Din Mohammad J. 

Kartar Singh — Defendant — Appellant. 

v. 

Court of Wards Estate , Raja Sir Baba 
Gurbakhsh Singh Bedi through Deputy 
Commissioner , Rawalpindi , Plaintiff 
and another , Defendant — 

Respondents. 

Second Appeal No. 562 of 1939, Decided 
on 1st December 1939, from decree of 
Senior Sub-Judge, Rawalpindi, D /- 8th 
February 1939. 

Punjab Pre-emption Act (1 of 1913), S. 15 
(c) — Land recorded in revenue papers in name 
of head of Hindu joint family — Member of 
family whose name does not appear in revenue 
record is owner and can pre-empt. 

The very constitution of a joint Hindu family 
connotes that every member has an equal right 
with the other members and it is immaterial whe- 
ther his name is recorded or not in the revenue 
papers. His right is not lost on that ground and 
this being so, none of the privileges with which 
the recorded owner is clothed can be denied to the 
unrecorded member. (P 341 0 2] 

Therefore a member of a joint Hindu family 
which owns land In an estate can for the purposes 
of the Pre-emption Act be considered an owner of 
the estate even if his name does not appear in the 
revenue records but the land stands in the name 
of the head of the family alone : 7 All 184 (F B); 
AIR 1914 All 271 ; AIR 1922 Oudh 115; AIR 
1929 Oudh 265 (F B); 35 P R 1908; AIR 1924 
Lah 68 and AIR 1936 Lah 404, Bel. on; 106 PR 
1913 and AIR 1920 Lah 94, Disting. [ P 840 0 2] 

Sardar Harnam Singh — for Appellant. 

Lala Aohhru Ram — 

for Respondent (Plaintiff ). 

Judgment. — The facts bearing on the 
question of law involved in this case are 
these: Kartar Singh, son of Amar Singh, sold 
some agricultural land to Kartar Singh, son 
of Budh Singh. The Court of Wards of the 
estate of Raja Sir Baba Gurbakhsh Singh 
Bedi pre-empted that sale. The vendee re- 


sisted it on the ground that he was possess- 
ed of equal rights with the plaintiff as a 
member of the joint Hindu family which 
was one of the owners of the estate. The 
trial Court agreed with him and dismissed 
the suit. On appeal, however, the Senior 
Subordinate Judge came to a different con- 
clusion on the ground that the name of the 
vendee was not recorded in the revenue 
papers although the name of his father was. 
He consequently allowed the appeal and 
decreed the suit. 

The sole question that falls for determi- 
nation in this case is whether a member of 
a joint Hindu family which owns land in 
an estate can for the purposes of the Pre- 
emption Act be considered an owner of the 
estate if his name does not appear in the 
revenue records and the land stands in the 
name of the head of the family alone. A 
similar question arose in an Allahabad case 
reported in 7 All 184. 1 Five Judges of that 
Court consisting of such eminent Judges as 
Sir W. C. Petheram C. J. and Mahmood J. 
held that the members of a joint and undi- 
vided Hindu family other than that member 
who is recorded in the Collector’s book as 
a sharer in the mahal are cosharers for the 
purposes of pre-emption in the sense of the 
wajibularz. This decision has later been 
followed in several judgments of the same 
Court, as well as of the Oudh Chief Court, 
the Lucknow High Court and our own 
Court (see among others 36 All 4 76, 2 65 I C 
772, 3 4 Luck 370, 4 79 I C 448 5 and AIR 
1936 Lah 404.°) In 36 All 476, 2 a Division 
Bench composed of Sir Henry Richards and 
Tudball J. remarked : 


In 7 All 1841 a sale was made to certain mem- 
bers of a joint Hindu family some of whom were 
not recorded as cosharers. A suit for pre-emption 
was brought by a person claiming to be a cosharer 
who alleged that the vendees were strangers. A 
Fall Bench held that the vendors (being members 
of a joint Hindu family, which joint Hindu family 
was entitled to a share in the village) must be re- 
garded as cosharers, and not as strangers, and the 
suit of the plaintiS was dismissed. In the present 
case it is admitted that the family to which the 


1. Lrananarp bingh v. Sahib Singh. (1884) 7 All 

184=1884 A W N 326 (F B). ' 

2. Bhagwati Saran v. Parmeshar Das, (1914) 1 

A I R All 271=25 I C 283 = 36 All 476 = 12 
AL J 798. 

3. Ramadhin Singh v. Suraj Pal Singh, (1922) 9 
AIR Oudh 115=65 I 0 772=25 O C 57. 

4. Hewanchal Singh v. Ajudhiya Singh, (1929) 16 

AIR Oudh 265=115 I C 433=4 Luck 370= 
6 O W N 374 (F B). 

5. Sanwal Das v. Jagio Mai, (1924) HAIR Lah 

68=79 I 0 448. 

6. Shib Lai v. Srikishen Das, (1936) 23 AIRLah 

C 701=38 P L R 1093. 
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plaintiff belongs, owned a three anna share. Con- 
sequently, if we apply the prinoiple laid down in 
the case referred to above, the plaintiff is a co- 
sharer and would bo entitlod to pre-empt the pro- 
perty provided that no one else has a preferential 
right. 

On this ground, the judgment of the Ad- 
ditional District Judge was set aside and 
he was directed to re-admit the appeal and 
proceed to hear and determine the same 
according to law. In 65 I C 772, 3 Sayyad 
Wazir Hasan A. J. C. after quoting 7 All 
184 1 remarked that the Full Bench deci- 
sion had been admitted by the Oudh Judi- 
cial Commissioner's Court as enunciating 
good law. In 4 Luck 370, 4 a Full Bench of 
the Oudh Chief Court, of whioh Wazir 
Hasan Ag. C. J. was again a member, fol- 
lowed the principle laid down in that judg- 
ment with approval. Misra J. who was one 
of the Judges observed : 

In the Allahabad High Court the said view was 
taken so far back as 1885 in a Full Bench decision 
reported in 7 All 184. 1 In that case the point deci- 
ded by the Full Bench was to the effect that the 
members of a joint undivided Hindu family other 
than the member who was recorded in the village 
record as a cosharer in the mahal were to be deem- 
ed as cosharers for the purpose of pre-emption. On 
the strength of these rulings there can be no doubt 
that Ajodhiya Singh, the son of Chattar Singh, 
who was admittedly a member of the joint un- 
divided family with his father Chattar Singh, must 
be deemed to be a cosharer for the purpose of pre- 
emption though his name was not recorded in the 
khewat. 

In 79 I C 448 6 a Division Bench of this 
Court composed of Lumsden and Abdur 
Baoof JJ. referred to 7 All 184 1 with appro- 
val. In AIR 1936 Lah 404 8 Jai Lai J. follow- 
ed the prinoiple enunciated in 7 All 184. 1 In 
an earlier case reported in 35 P R 1908, 7 a 
Division Bench of the Punjab Chief Court 
composed of Sir William Clark C. J. and 
Reid J., without referring to 7 All 184, 1 
affirmed the principle enunciated therein in 
respeot of house property. It was held that 
where the property on the ownership of 
which the right to pre-empt is based belongs 
to a joint Hindu family the right of pre- 
emption vests under cl. 7 of S. 13, Pre- 
emption Act, in every cosharer in such 
property. 

It is conceded in this case by the respon- 
dent that the land on the basis of whioh 
the right is claimed by Kartar Singh belongs 
to the joint Hindu family, but emphasis is 
laid on the fact that the land stands in the 
name of Budh Singh alone and that inas- 
much as S. 15 (c) (thirdly) contemplates 
owners of the estate and an unrecorded 

7 * ^arshad v. Basheshar Nath, (1908) 85 

P R 1908=179 P L R 1908. 


owner is not such an owner, Kartar Singh 
cannot successfully resist the suit for pre- 
emption. Reliance in this connexion has 
been placed on 106 P R 1913 8 and 1 Lah 
503. 9 In the former case it was held that 
mere owners of houses in the abadi are not 
owners of the estate and in the latter a 
malik qabza who owned a small plot of land 
destined to be a building site was held not 
to be such an owner. It will be obvious 
that these authorities are distinguishable 
on facts. In my view, the very constitution 
of a joint Hindu family connotes that every 
member has an equal right with the other 
members and it is immaterial whether his 
name is recorded or not in the revenue 
papers. His right is not lost on that account 
and this being so none of the privileges 
with whioh the recorded owner is clothed 
can be denied to the unrecorded members. 

I accordingly allow this appeal, set aside 
the decree of the Senior Subordinate Judge 
and dismiss the plaintiff’s suit with costs 
throughout. If the respondent chooses to 
file a Letters Patent appeal against this 
order, I shall be willing to grant the neces- 
sary certificate. 

Q.N./rjc. Appeal allowed. 

8. Narain Singh v. Gopal Singh, (1913) 106 P R 

1913=20 I C 2=252 PLR 1913. 

9. Jawala Singh v. Tara Singh, (1920) 7 A I R 

Lah 94=57 I 0 159=1 Lah 503. 
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Bhide J. 

Parkash Kaur and others — Plainti ffs 

— Petitioners, 
v. 

Gian Chand — Defendant — Respondent. 

Civil Revisions Nos. 266 to 276 of 1939, 
Decided on 7th December 1939, for revision 
of decree of Judge, Small Cause Court, 
Lyallpur, D/- 21st November 1938. 

(a) Evidence Act (1872), S. 116 — Rent suit 
by daughters claiming to be heirs to leasehold 
rights alleged to be stridhan of their mother — 
Though tenants cannot dispute title of mother 
at commencement of lease they can question 
plaintiff's derivative title— Plaintiff must prove 
that leasehold rights constituted stridhan of 
their mother and that they are entitled to in- 
herit. 

Where the rent suit is brought by the daughters 
claiming to be heirs to the leasehold rights alleged 
to bo the stridhan of their mother, though the 
tenants cannot dispute the title of their mother at 
the commencement of the lease they can dispute 
the derivative title of the plaintiffs. It is in such a 
case incumbent upon the plaintiffs to prove that 
the leasehold rights in question were the stridhan 
of their mother and they are entitled to inherit 
the said rights according to Hindu law. 

[P 842 G 2] 
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(b) Landlord and Tenant — Tenant dispos- 
seised by other paramount title — Landlord can- 
not recover rent without restoring possession — 
But he is entitled to rent prior to dispossession 
by reason of S. 116, Evidence Act. 

Where a tenant is dispossessed in execution of a 
decree by a paramount title, the landlord cannot 
obviously claim any rent without restoring posses- 
sion since every lease conveys a covenant for quiet 
enjoyment. But the landlord is entitled to recover 
rent prior to the dispossession of the tenants by 
virtue of S. 116, Evidence Act. [P 343 G 2] 

Asa Ram Aggarwal — for Petitioners. 

Ajit Ram Malhotra and Chandar Bhan — 

for Respondent. 

Order.— Civil Revisions Nos. 266 to 276 
of 1939 arise out of eleven suits for recovery 
of rent by the same plaintiffs against diffe- 
rent tenants. The suits were tried together 
and dismissed by one judgment by the 
Small Cause Court at Lyallpur. Plaintiffs 
have filed petitions for revision of this order 
under S. 25, Provincial Small Cause Courts 
Act. The facts of the cases and the pleas 
raised differed in material particulars and 
confusion has resulted owing to the suits 
having been tried together. For the sake of 
convenience, the material facts with respeot 
to the leases for the purposes of this judg- 
ment have been shown in a statement "A” 
attached to this judgment. The plaintiffs 
are the minor daughters of one Mt. Raj 
Kaur, wife of Brahm Dass. It is alleged 
that the properties leased to the various 
tenants in the present suits were given by 
Brahm Das on a twenty years’ lease to 
Mt. Raj Kaur and that the plaintiffs have 
inherited the leasehold rights from their 
mother. The main defence in these suits 
was that Brahm Dass himself had no title 
to the properties, as a decree had been ob- 
tained with respect to these properties by 
Wasudev and Inder Jit against Murli Dhar, 
father of Brahm Dass and the tenants had 
also been ejected in execution of the decree 
in June 1938. It was further alleged that 
Brahm Dass himself had sued for a declara- 
tion of his title to the properties on the 
basis of adverse possession, but his suit had 
been dismissed. 

The defendants have unfortunately not 
placed copies of the judgments in the pre- 
vious litigation referred to above on the 
record. Brahm Dass has however been exa- 
mined as a witness by the plaintiffs them- 
selves and he has admitted that his suit for 
a declaration of his title by adverse posses- 
sion as against his father and his cousins 
had failed. But the plaintiffs’ contention is 
that the question of title cannot be gone 


into in the present cases, as the defendants’ 
tenants are estopped from denying the title 
of the plaintiffs owing to the provisions of 
S. 116, Evidence Act. The learned counsel 
for the plaintiffs has strongly relied on 
AIR 1937 P C 251 1 in support of his argu- 
ments. The learned Judge of the Court 
below has held that the defendants were 
not estopped because the plaintiffs claim on 
the basis of a “derivative title.” But the 
learned Judge seemed to have overlooked 
some facts and misunderstood the law. In 
two of the suits (Civil Revisions Nos. 273 
and 275), the leases were in favour of the 
plaintiffs themselves and consequently no 
question of “derivative title” arises in those 
suits. As regards the other suits, the original 
leases were no doubt in favour of Mt. Raj 
Kaur, plaintiffs’ mother, who died on 13th 
September 1937. But here, too, the defen- 
dants cannot question the title of Mt. Raj 
Kaur at the commencement of the lease. 
They can only dispute that the title had 
devolved on the plaintiffs according to law. 
The plaintiffs’ case was that the leasehold 
rights granted to Mt. Raj Kaur by Brahm 
Dass constituted her “stridhan”; and hence 
they were entitled to inherit the said rights 
according to Hindu law. The defendant 
however disputed plaintiffs’ “derivative” 
title and hence it was incumbent on the 
plaintiffs to prove that the leasehold rights 
in question were the “stridhan” of Mt. Raj 
Kaur and they were entitled to inherit those 
rights. But there seems to be nothing on 
the record to prove that the leasehold rights 
were stridhan.” Even the lease executed 
by Mt. Raj Kaur has not been placed on 
the record and it is not explained how 
Brahm Dass could grant any lease at all, 
when he has himself admitted in the wit- 
ness-box that his suit to establish his title 
to the properties had been dismissed. The 
learned counsel for the plaintiffs urged that 
every property of a woman is her ‘stridhan’, 
but this contention is unsound, as ‘stri- 
dhan’ has a technical meaning under Hindu 
law and plaintiffs had therefore to prove 
that the lease-hold rights were ‘stridhan’ 
according to that law. I must therefore 
hold that the plaintiffs have failed to estab- 
lish in these suits that Mt. Raj Kaur had 
any leasehold rights in the properties in 
suit and that these could be looked upon as 
her ‘stridhan’ according to Hindu law. 

1. Krishna Prosad Lai Singha Deo v. Baraboni 
Goal Concern Ltd., (1937) 24 A I R P O 251= 
169 10 656=64 I A 311=1 L R (1938) 1 Cal 1 
=31 S L R 625 (P C). 
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The learned oounsel for fche plaintiffs next 
contended that the plaintiffs had already 
obtained decrees against some of the tenants 
and hence the question of their ‘derivative’ 
title was res judicata. But the plaintiffs 
have produced only one previous judgment 
against Sukh Dial, (who is defendant in two 
suits, viz. those giving rise to Civil Revi- 
sions Nos. 267 and 274 of 1939). That judg- 
ment shows that the plaintiffs sued for 
recovery of rent amounting to Rs. 27 after 
the death of their mother and obtained a 
decree. The question of their title to main- 
tain that suit was put in issue and decided 
in their favour (see judgment by Lala 
Girdhar Kishan Bhatnagar in Civil Suit 
No. 1074/3 on the record). In the circum- 
stances, the matter must, I think, be held 
to be res judicata so far as this defendant 
is concerned. In the other suits however 
no copies of previous judgments have been 
produced and certain admissions of the 
defendants, which were referred to, do not 
appear to me to be clear enough to hold the 
question to be res judicata. It is therefore 
now necessary to discuss further only four 
of the suits which have given rise to these 
petitions, viz. (i) Civil Revisions Nos. 273 
and 275, in which the plaintiffs themselves 
were the original lessors and consequently 
no question of ‘derivative’ title arises; and 
(ii) Civil Revisions Nos. 267 and 274 against 
Sukh Dayal, in which the question of 
‘derivative’ title must be deemed to be res 
judicata, owing to the previous judgment 
against Sukh Dayal in a similar rent- suit 
instituted after the death of Mt. Raj Kaur. 

I shall deal with these two groups of suits 
separately. 

As regards the first two suits in which 
the plaintiffs themselves were the lessors, 
the only defence raised before me was that 
the lessees had been ejected by a paramount 
title in execution of a decree. The eject- 
ment is however said to have taken place in 
June 1938. The periods for which rent is 
claimed in these.suits were as follows: Civil 
Revision No. 273, 22nd May 1938 to 21st 
June 1938, Civil Revision No. 275, 12th 
June 1938 to 12th July 1938. The allega- 
tion that the tenants were dispossessed by 
Wasudev and Inderjit in execution of a 
‘decree, as alleged by them, is supported by 
a report on the warrant in execution of the 
decree in favour of Wasudev and Inderjit 
and was not disputed. According to their 
allegations the tenants in the above two 
cases were ejected on 10th June 1938 and 
9th June 1938 respectively. In the circum- 


stances, it seems to me that the plaintiffs 
cannot claim any rent for the periods sub- 
sequent to the dates of dispossession of the 
tenants in June 1939. In Civil Revision 
No. 275, the whole period for which the 
rent is olaimed is subsequent to the dis- 
possession, while in Civil Revision No. 273, 
only a part of it was subsequent to the dis- 
possession. The learned counsel for the 
appellants urged that the title of Wasudev 
and Inderjit cannot be considered to be 
‘paramount’ to that of the plaintiffs as the 
plaintiffs were not parties to the suit in 
which the decree was obtained. But as 
pointed out above, even Brahmdass, from 
whom the plaintiffs claim to have ultimately 
derived their title, had apparently failed to 
establish his title against Inderjit and 
Wasudev, according to the evidence of 
Brahmdass himself. Consequently, the dis- 
possession in execution of the decree of 
Wasudev and Inderjit was, in my opinion, 
by a paramount title. Secondly, every lease 
conveys a covenant for quiet enjoyment, 
and when the tenants were dispossessed in 
execution of decrees, the plaintiffs oannot 
obviously claim any rent without restoring 
possession. However, owing to the rule of 
estoppel in S. 116, Evidence Act, the plain- 
tiffs seem to be entitled to recover rent for 
the period prior to the dispossession of the 
defendant Jiwandass in the suit which has 
given rise to Civil Revision No. 273 of 1939. 
This period was from 22nd May 1938 to 
9th June 1938 and the rent for the period 
works out to about Rs. 6 only. As regards 
the remaining two suits against Sukh Dayal, 
rent is olaimed for the periods shown below: 

(1) Civil Revision No. 267 : For the month 
of June 1938. (2) Civil Revision No. 274: 
From 1st November 1937 to 31st May 1938. 
Sukh Dayal was dispossessed in execution 
of this decree of Wasudev and Inderjit on 
9th June 1938. The period for which rent is 
claimed in Civil Revision No. 274 is prior to 
the date on which Sukh Dayal was dis- 
possessed. No other defence being available 
to Sukh Dayal in this case, the plaintiffs 
seem to be entitled to a decree for the rent 
olaimed, viz. Rs. 63 in this case. In the 
other suit giving rise to Civil Revn. No. 267 • 
rent is olaimed for the month of June 1938. 
As Sukh Dayal was dispossessed on 9th 
June 1938, the plaintiffs are entitled to re- 
cover rent up to that date only. The amount 
of this rent due in this case works out to 
about Rs. 2-12-0 only. The plaintiffs claim- 
ed some damages in addition to rent; but 
this claim has not been made out. On the 
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above findings the plaintiffs seem to be en- 
titled to decrees in three cases only as 
follows : Civil Revision No. 267 : Rs. 2-12.0. 
Civil Revision No. 274 : R 3 . 63. Civil Revi- 
sion No. 273 : Rs. 6. 

I accept these petitions and grant plain- 
tiffs decrees as above, but in view of all the 
circumstances make no order as to costs. 

The remaining petitions are dismissed 
with costs. In the end I may refer to one 
matter which was mentioned in the course 
of arguments. It was stated that a receiver 
had been appointed of the properties in dis- 
pute in connexion with the decree obtained 
by Wasudev and Inderjit and that the 
receiver was really entitled to realize the 
rent for which plaintiffs have sued in these 
cases. But the receiver was not a party to 
the present suits. If he is entitled to recover 
the rents for which the plaintiffs are being 
granted decrees, it is for him to take pro- 
per legal proceedings to establish his claim 
against the plaintiffs and to restrain them 
from realizing these decrees. 

G.N./r.k. Order accordingly . 
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Skemp J. 

Chint Ram — Defendant — Appellant. 

v. 

Harbhagat Singh, Plaintiff and others , 

Defendants — Respondents. 

Second Appeal No. 972 of 1939, Decided 
on 12th January 1940, from decree of Addl. 
Dist. Judge, Ferozepore, D /- 8th March 
1939. 

Punjab Pre-emption Act (1 of 1913), S. 15 
— Man owning small plot unassessed to reve- 
nue, uncultivated and destined to be building 
site is not one of 'owners of the estate.* 

Owners of the estate mean the proprietary body 
of fche village. A man who owns only a small plot 
unassessed to revenue, uncultivated except to a 
trifling extent and clearly destined to be a building 
site, cannot be regarded as one of fche ‘owners of 
the estate’ ‘.AIR 1920 Lah 94, Rel. on. 

[P 345 C 1] 

R. P. Khosla — for Appellant. 

Jhanda Singh — for Respondents. 

Judgment. — This second appeal has 
arisen from a suit for pre-emption. On 
26th January 1937, Kaka Ram sold the 
land in dispute to Chint Ram, appellant, 
who some months later obtained mutation 
of names in the revenue records. On 24th 
January 1938 the respondent, Sardar Har- 
bhagat Singh, sued for pre-emption on the 
ground that he was an owner in Thula 
taloka whereas the vendee Chint Ram was 


not such an owner. On 7th March 1938 
Manak Mai, the father of the appellant, ac- 
quired by exchange a piece of land in Thula 
taloka measuring 7 kanals 13 marlas ; and 
on the same day he gifted this field number 
to his son. The trial Judge found that the 
plaintiff had a preferential pre-emptive 
right and granted him a deoree for pre- 
emption on payment of the price named in 
the deed. This judgment and decree were 
maintained on appeal and Chint Ram has 
come here on second appeal. Issue 1 was : 
Has the plaintiff a preferential pre-emptive 
right? On this the trial Judge held that 
the gift by Manak Mai to his son was a 
bogus transaction and that even if it were 
not bogus, the piece of land gifted was not 
agricultural land and the vendee was not 
an owner of the patti. The learned Addi- 
tional District Judge found that the gift to 
Chint Ram by his father was genuine but 
that the land in question did not make the- 
appellant the owner of the patti or an owner 
of the estate. He therefore dismissed the 
appeal. 

Two points were argued before me : (l) 
Is the land in question, i. e. field No. 3182 
gifted to Chint Ram, agricultural land ? and 

(2) Did issue 1 as framed enable the vender 
to show the type of land ? After some argu- 
ments it was admitted that the finding of 
the Additional District Judge was correct 
according to the evidence on the record. 
"Agricultural land” is defined in S. 3 (1), 
Punjab Pre-emption Act of 1913, as mean- 
ing "land” as defined in the Punjab Alie- 
nation of Land Act. The definition in S. 2 

(3) , Punjab Alienation of Land Act is : 

The expression “land” means land which is 

not occupied as the site of any building in a town 
or village and is occupied or lot for agricultural 

purposes or for purposes subservient to agriculture 
or for pasture. 

Now, the learned Additional District 
Judge has found — and his findings are bind- 
ing on me that the land has been banjar 
qadim and has not been cultivated since 
1911-12, that it is not assessed to land 
revenue and that it is adjacent to the vil- 
lage. Mr. Khosla for the appellant referred 
to the statement of a witness who said that 
it had been cultivated 15 or 16 years ago, 
but for reasons which he gave, the Addi- 
tional District Judge did not believe that 
witness’s statement and his finding is a 
finding of fact binding on me. The plain- 
tiff’s right of pre-emption is based on S. 15, 
Punjab Pre emption Act, which places the 
right of pre-emption: (c) secondly, "in the 
owners of the patti or other sub-division of 
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the estate within the limits of which such 
land or property is situate”; and, thirdly, 
“in the owners of the estate.” 

There is a whole series of rulings, some 
of which are referred to by the Judges be- 
low, which lay down that owners of the 
estate mean the proprietary body of tbe 
village. 1 Lah 503, 1 for instance, held that 
a man who owned only a small plot of 
8 marlas, unassessed to revenue, hitherto 
uncultivated except to a trifling extent and 
clearly destined to be a building site, could 
not be regarded as one of the ‘owners of the 
estate.’ This coincides fairly closely with 
the present facts, and Manak Mai stated in 
Court that he had given the land to his 
son for a building site. The finding of the 
learned Additional District Judge is there- 
fore correct on the evidence, but Mr. Khos- 
la’s main contention is that the case ought 
to be remanded in order to enable his client 
to produce further evidence on the point. 
He produced in this Court an extract from 
old revenue records showing that the reve- 
nue on this particular field had been remit- 
ted in order to maintain a dharamsala. 
This contention is not supported by the 
grounds of appeal. The point was no doubt 
taken before the District Judge by a sepa- 
rate application supported by an affidavit 
which appears to have been put in just be- 
fore arguments began. The Additional Dis- 
trict Judge held that there was no necessity 
to remand. 

The facts are that the sale was made to 
Chint Bam, that just before the expiry of 
limitation the plaintiff lodged his suit and 
that he had on the face of it a right of pre- 
emption. To defeat this right the defendant 
arranged to become an owner in the Thula. 
This was a manoeuvre for the purposes of 
the case, no doubt a perfectly legitimate 
manoeuvre. The exchange and gift took 
place on 7th March 1938. The defendant’s 
written statement in answer to the plain- 
tiff was lodged on 30th March 1938, and 
simply states that the defendant was an 
owner in the Thula. Apparently, the defen- 
dant thought that this was sufficient. Issues 
were framed on 26th April. The issue as 
framed was wide enough to cover the evi- 
dence which the appellant now wishes to 
produce. He was aware that prima facie 
the plaintiff’s suit must suoceed and he 
took a step to defeat it. It was for him to 
prove that the step was sufficient by all tbe 
necessary e vidence. Probably he thought 

L Jawala Singh v. Tara Singh, (1920) 7 A IR 
Lah 94=57 I 0 169=1 Lah 503. 


that it was sufficient to be an owner in the 
Thula, not an owner of the Thula, and was 
unaware of the judicial pronouncements of 
the Chief Court and this Court. In my 
judgment this appeal must fail and is here- 
by dismissed with costs. 

d.s./r.k. Appeal dismissed . 
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Bhide J. 

F irm Narain Dass Gulab Singh through 
Kanwar Kishori Saran and others — 
Judgment-debtors — Appellants. 

v. 

Patiala Durbar , Decree-holder and 
others , Auction -pur chasers — 

Respondents. 

First Appeals Nos. 184, 245, 217 and 
Exn. F. A. No. 324 of 1939, Decided on 11th 
March 1940, from order of District Judge, 
Ambala, D/- 20th April 1939. 

(a) Civil P. C. (1908), S. 68-Notification 
under, by Punjab Government — Notification 
No. 365-R (Revenue Department) dated 17th 
January 1939 applies even to pending execu- 
tion proceedings in which order for sale has 
been pasted. 

The Notification under S. 68, No. 365 R (Reve- 
nue Department), dated 17th January 1939, applies 
even to pending execution proceedings in which 
an order for sale of such land has been passed, 
provided, of course the sale had not been actually 
carried out before the notification '.AIR 1934 
Oudh 16, Ref. [P 346 C 2] 

(b) Civil P. C. (1908), S. 68 — Notification 
under, by Punjab Government — Notification 
No. 365-R (Revenue Department) dated 17th 
January 1939 — It is not necessary to transfer 
execution of decree as a whole to Collector 
merely because some land falling within pur- 
view of notification had been ordered to be 
sold. 

The executing Court does not become functus 
officio entirely after land covered by the notifica- 
tion is ordered to be sold. Hence, it is not neces- 
sary to transfer the execution of the decree as a 
whole to the Collector merely because some land 
falling within the purview of the notification had 
been ordered to be sold. However, as soon as any 
land falling within the purview of the notification 
is ordered to be sold, the execution of the decree so 
far as that land is concerned must be transferred 
to the Collector. [P 846 0 2 ; P 347 0 1} 

(c) Receiver — Ample property of judgment- 
debtor available for satisfaction of decree — 
Receiver should not be appointed — Receiver 
cannot be appointed when execution proceed- 
ings are to be transferred to Collector. 

The appointment of a receiver to take charge of 
the judgment- debtors’ property is an exceptional 
remedy and when there is admittedly ample pro- 
perty of the judgment*debtor available for satis- 
faction of the decree, there is no good reason to 
appoint a receiver. Besides, when the execution 
proceedings are to be transferred to the Collector a 
receiver cannot be appointed : A I R 1925 Oudh 
448, Rel. on . [P 348 C 1] 
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Charanjiva Lai Aggarwal — 

for Appellants. 

Tek Chand and Asa Ram Aggarwal — 

for Respondents 2 to 5. 

Judgment. — First Appeals from Order 
Nos. 184, 245 and Execution First Appeal 
No. 324 and First Appeal from Order 
No* 217 of 1939 are connected appeals 
arising out of execution proceedings relat- 
ing to the same decree and can be conveni- 
ently disposed of together. The decree was 
for a sum of over five lacs and only a small 
portion of the decree is said to have been 
realized so far owing to the dilatory and 
obstructive tactics alleged to have been 
employed by the judgment-debtors. The 
execution was proceeding at first in the 
Court of the Senior Subordinate Judge, 
Ambala, who passed an order for the sale 
of land belonging to the judgment-debtors 
in four villages on 24th February 1939 and 
directed the papers to be sent to the Collec- 
tor for the sale being carried out as usual : 
cf . S. 141, Punjab Land Revenue Act. He 
also directed at the same time proclama- 
tion and warrants to issue for the sale of 
several houses belonging to the judgment- 
debtors. Thereafter, on 8th March 1939, 
the execution proceedings were transferred 
by the District Judge to his own Court. 
Shortly afterwards a notification was pub- 
lished by the Punjab Government under 
S. 68, Civil P. C., to the effect that the 
execution of decrees in cases in which ‘land’ 
within the definition of the term in the 
Punjab Tenancy Act is ordered to be sold 
‘shall be transferred to the Collector’ : vide 
Notification No. 365-R (Revenue Depart- 
ment) dated 17th January 1939, published 
in the Punjab Gazette on 17th March 1939). 
The judgment-debtors then applied to the 
District Judge for the execution proceed- 
ings being transferred to the Collector in 
pursuance of this notification. The learned 
Judge, however, held that the whole of the 
execution proceedings were not liable to be 
transferred as contended for the judgment- 
debtors and secondly, that the proper stage 
for such transfer had in any case not yet 
arrived as some more land had still to be 
attached and a consolidated order would be 
passed for the sale of all the land ( vide 
District Judge’s order dated 22nd July 
1939.) From this decision Execution First 
Appeal No. 324 of 1939 has been preferred. 

By order dated 20th April 1939, the 
learned District Judge confirmed the sale 
of seven house properties. From this deci- 
sion First Appeal from Order No. 184 of 


1939 has been preferred and the main 
contention in this appeal is that the judg- 
ment-debtors were not given opportunity 
to produce evidence in support of their ob- 
jections to the sales. By order dated 15th 
August 1939, the learned District Judge 
rejected objections to the sale of certain 
other properties and confirmed their sale. 
From this order First Appeal from Order 
No. 245 of 1939 has been preferred. Lastly, 
First Appeal from Order No. 217 of 1939 
is against an order passed by the District 
Judge rejecting an application by the 
decree, holder for appointment of a receiver 
for the management of the judgment- 
debtors’ property and for satisfaction of the 
decree from the income thereof. I take up 
first Execution First Appeal No. 324 of 
1939. The main point urged in this appeal 
by the learned counsel for the appellant 
was that as soon as the executing 'Court 
ordered any land falling within the purview 
of the notification under S. 68, Civil P. C., 
to be sold, the executing Court became 
functus officio” and the whole execution 
proceedings should have been sent to the 
Collector and that the executing Court 
had no power to proceed with the execu- 
tion at all thereafter in any respect. The 

notification under S. 68, Civil P. C., runs as 
follows : 


excise of the powers conferred by 8. 68, 
Uvil P. 0., the Governor of the Punjab is pleased 
to declare that throughout the Punjab, in all 
cases in which a Civil Court has ordered any land 
as defined in the Punjab Tenancy Act, 1887 or 
any interest in such land, to be sold, the execu- 
tion of the decree shall be transferred to the Col- 
lector except when the decree is one for the 

recovery of money specifically charged on the land 
ordered to be sold. 


It is not disputed that land falling with- 
in the purview of the notification was 
ordered to be sold in execution on 24th 
February 1939. The notification was pub- 
lished after the date of this order, but this 
would not matter, as the notification would 
seem to apply even to pending execution 
proceedings in which an order for sale of 
such land has been passed, provided of 
course the sale had not been actually carried 
out before the notification {cf. A I R 1934 
Oudh 16 1 ). The learned counsel for the 
judgment-debtors was not able to cite any 
authority in support of his contention that 
the executing Court becomes functus officio 
entirely after land covered by the notifica- 
tion is ordered to be sold. According to 

1. Amir Haidar v. Babhu Lai, (1934) 21 A I R 
Oudh 16 = 147 I C 613 = 9 Luck 390 = 10 
OWN 1267. 
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Ss. 69 and 70, Civil P. C., when such land 
is ordered to be sold and the execution is 
transferred to the Colleotor, the Collector 
has only suoh powers in execution as are 
conferred upon him either by Soh. 3, Civil 
P. C., or by the rules framed by the Pro- 
vincial Government under S. 70, Civil P. C. 
But the Colleotor does not actually become 
the executing Court and the powers of the 
executing Court remain unaffected in other 
respeots (c/. AIR 1931 All 320; 2 31 Bom 
207 3 at page'217). 

According to para. 1 of Soh. 3, Civil P. C., 
the Colleotor has only power to deal with 
the property of the judgment-debtors fall- 
ing within the scope of the notification in 
a certain manner. In the case of decree for 
payment of money not specifically charged 
on land if the Collector thinks that all the 
liabilities of the judgment- debtor can be 
discharged without the sale of the whole of 
his immovable properties, he has discretion 
to take aotion under paras. 2 to 10. But 
unless he decides to proceed under para. 2, 
he does not seem to have any general power 
to execute the decree in the same manner 
as an executing Court has. By para. 1 his 
powers seem to be otherwise limited to the 
property ordered to be sold. No rules appear 
to have been published as yet by the Pro- 
vincial Government under S. 70, Civil P. C., 
and hence the question of any limitation 
placed on the powers of the executing 
Court by suoh rules does not arise in the 
present oase. 

The learned District Judge was there- 
fore right in my opinion in holding that it 
was not necessary to transfer the execution 
of the decree as a whole to the Collector 
merely because some land falling within 
the purview of the notification had been 
ordered to be sold. However, I do not think 
he was justified in postponing the transfer 
of the execution of the land in four villages 
which was ordered to be sold on 24th 
February 1939 to the Collector merely 
because some other land was also to be at- 
tached and order for the sale of such land 
had yet to be passed. In view of the word- 
ing of the notification, it seems to me that 
as soon as any “land” falling within the 
purview of the notification is ordered to be 
sold, the execution of the decree, so far as 
that land is concerned, must be transferre d 

2. Murahmat Husain v. Oudh Commercial Bank 
Ltd., (1981) 18 A I R All 320=133 I C 609= 
1981 ALJ 166. 

3. Pita Moti v. Ohuni Lai, (1907) 31 Bom 207= 

9 Bom L R 16. 
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to the Collector. If the learned Judge want- 
ed to pass a consolidated order for the sale 
of all the landed properties, no order for 
the sale of any land should have been 
passed until all the land had been attached. 
It must be remembered that on the transfer 
of the . proceedings, the Collector has the 
discretion to proceed in the manner laid 
down in paras. 2 to 10 of Sch. 3. If he 
does so, it would be obviously for the Col- 
lector to decide in what manner, the whole 
of the immovable property of the judgment- 
debtors shall be dealt with for liquidation 
of their debts. If he decides to take such 
action, then according to para. 11 of the 
Schedule, the Civil Court will have no power 
to issue any process against any other im- 
movable property of the judgment-debtors. 

I therefore hold that the execution proceed- 
ings relating to the sale of the land covered 
by the order of 24th February 1939 should 
have been forthwith transferred to the 
Collector after the publication of the noti- 
fication and the executing Court should not 
have issued process against any other pro- 
perty of the judgment, debtors thereafter 
without first ascertaining whether the Col- 
lector proposed to take aotion in this case 
under paras. 2 to 10, Sch. 3, Civil P. C. 

I now come to First Appeals from Order 
Nos. 184 and 245 of 1939. These appeals 
relate to disposal of objections to certain 
sales of house properties which had already 
taken place. There was no question in these 
proceedings of issuing process against any 
properties after the transfer of the execu- 
tion proceedings to the Colleotor as the sale 
had taken place before the publication of 
the notification. I see therefore no force in 
the contention that the executing Court 
had no power to confirm these sales. I shall 
therefore deal with these appeals on merits. 
As regards the first of these appeals, the 
only contention of the learned counsel for 
the judgment-debtors was that the judg- 
ment-debtors were not given time to pro- 
duce evidence in support of their objections. 
This contention seems to have no force. 
The Senior Subordinate Judge in whose 
Court the execution proceedings were pend- 
ing at firBt had already fixed a date for evi- 
dence in connexion with the objections and 
had directed the parties to put in process 
fees, etc. for witnesses within two days. 
The judgment-debtors admittedly did not 
comply with this order and no explanation 
is given as to why they failed to do so, if 
they really wanted to produce any evidence 
in support of the objections. Subsequently, 
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the case was transferred to the Court of 
the District Judge and the counsel for the 
parties were informed. The counsel for the 
parties appeared before the District Judge 
on 6th April and then the case was fixed 
for 20th April; yot the judgment-debtors 
or their counsel took no steps to call any 
witnesses. The other parties summoned 
their witnesses and produced them on 20th 
April. The statement of Lala Raghbir Per- 
shad, counsel for the judgment. debtors, on 
20th April, that he was under the impres- 
sion that fresh notices would issue about 
transfer of the case to the District Court 
and then an order would be passed for sum- 
moning witnesses seems, on the face of it, 
absurd and unreliable. Most of the objec- 
tions were such as ought to have been 
raised before the sale was conducted, ac- 
cording to proviso 2 to O 21, R. 90, Civil 
P. C., as framed by this Court. The judg- 
ment-debtors have been apparently trying 
to delay the execution proceedings as much 
as possible and the request for a further 
adjournment for producing evidence which 
was made on 20th April 1939 seems to be 
a part of their game. In view of ail the cir- 
cumstances, I see no reason to interfere 
with the order passed by the learned Dis- 
trict Judge. 

The next appeal is First Appeal from 
Order No. 245 of 1939. The learned Dis- 
trict Judge has disposed of all the objections 
and the learned counsel for the judgment- 
debtors was unable to advance any argu- 
ment in this appeal requiring consideration. 
This appeal seems to have no force and 
must fail. The last appeal which remains 
to be disposed of is First Appeal from Order 
No. 217 of 1939. The decree-holder had 
applied for the appointment of a Receiver 
to take charge of the judgment-debtors’ 
property. The learned District Judge has 
however rightly pointed out that this is an 
exceptional remedy and when there is ad- 
mittedly ample property of the judgment- 
debtors available for satisfaction of the 
decree, there seems to be no good reason to 
appoint a Receiver at present. Besides, 
when the execution proceedings are now to 
be transferred to the Collector a Receiver 
cannot be appointed at present : cf . AIR 
1925 Oudh 448. 4 This appeal also must 
therefore be rejeoted. 

In the end, I may mention that the 

learned counsel for the decree-holder stated 

4. Jang Bahadur v. Bank of Upper India Ltd., 
(1925) 12 AIR Oudh 448=87 I C 21=28 O C 
380=2 O W N 73. 


before me that if the execution proceedings 
have to be transferred as a whole to the 
Collector, he would prefer not to proceed- 
with the execution as against the land. The 
learned counsel for the judgment, debtors 
contended that it is not now open to the 
decree-holder to get the order for the sale 
of the land cancelled. I do not however 
consider it necessary to go into this matter 
for the purposes of these appeals. I have 
indicated above my view as to the effect of 
the notification under S. 68 in the circum- 
stances of the case and I think it preferable 
to leave the decree-holder to adopt such 
course as he may be advised to take in the 
matter in the Court below. On the above 
findings, I dismiss First Appeals from 
Order Nos. 184 and 245 of 1939 with costs. 

I also dismiss First Appeal from Order No. 
217 of 1939, but in view of all the circum- 
stances leave the parties to bear their costs. 
As regards Execution First Appeal No. 324, 

I accept the appeal and direct that the 
execution of the decree with respect to the 
. land ordered to be sold on 24th February 
1939, be transferred to the Collector for 
being dealt with by him according to law. 

I make no order as to costs in this appeal 
also in view of all the ciroumstances. 

D.s./r.k. Order accordingly . 
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Tek Chand and Abdul Rashid JJ. 

Abdul Aziz (minor) through Mehraj 
Din — Plaintiff — Appellant. 

v. 

Dharamsey Jetha & Co. and others 

Defendants — Respondents. 

First Appeal No. 231 of 1939, Decided 
on 12th March 1940, from decree of Sub- 

Judge, First Class, Amritsar, D/- 16th May 
1939. 

Mahomedan Law —Will — Payment of debt* 

of deceased takes precedence over legacies 

Property in hands of legatee can be proceeded 
against for payment of debt even if other pro- 
perty of deceased is sufficient to pay debt. 

Under Mahomedan law the payment of the 
debts of the deceased takes precedence over the 
legacies. The decree- holder can proceed against the 
property in hands of the legatee irrespective of the 
fact whether the other assets of the deceased are or 
are not sufficient for the payment of the decretal 
amount.- [P 349 0 2] 

Sheikh Abdul Aziz and Dhanpat Rai 

for Appellant . 
Panna LalBehl and Dharam Bhushan 

for Despondent 1 . 
Abdul Rashid J. — On 2nd August 1931 
a decree was passed in favour of Messrs. 
Dharamsey Jetha & Co., Bombay, defen- 


mo 

dant 1, for a sum of Rg. 3,22,169-5-6 against 
Khan Sahib Misfcri Asmat Ullah. On 22nd 
March 1933, Khan Sahib Misfcri Asmafc 
Ullah made a will in favour of his brother's 
grandson, namely Abdul Aziz, plainfciff, be- 
queathing two houses in mouza Nowehehra 
Pannuan in his favour. Khan Sahib Asmafc 
Ullah died on 20fch February 1936. Messrs. 
Dharamsey Jefcha & Co. afcfcaohed both the 
houses that; had been bequeathed to Abdul 
Aziz in execution of their decree against 
Khan Sahib Asmafc Ullah. The plaintiff 
Abdul Aziz preferred objections in the exe- 
cuting Court against the attachment of the 
two houses. These objections were, how- 
ever, dismissed. On 9fch November 1938, 
Abdul Aziz instituted the present suit, 
under O. 21, R. 63, Civil P. C., for a decla- 
ration to the effect that he was the owner 
of the two houses in dispute by virtue of 
the will, dated 22nd March 1933, and that 
these houses were not liable to attachment 
and sale in execution of the decree of Messrs. 
Dharamsey Jefcha & Co., against Khan Sahib 
Asmafc Ullah. 

• Defendant 1, who is the only contesting 
defendant, pleaded, inter alia, that the will 
was not genuine; that the testator was not 
in possession of a disposing mind at the 
time of. the execution of the will, and that 
the plainfciff as a legatee was bound to pay 
the debts of the testator. It was also pleaded 
that the plainfciff was the legal represenfca. 
tive of the judgmenfc-debfcor, and that no 
separate suit could be filed by him in view 
of the provisions of S. 47, Civil P. C. The 
trial Court held that the due execution of 
the will by Khan Sahib Asmafc Ullah had 
been established. It was also held that the 
testator was in a disposing mind at the time 
of the execution of the will. The suit of the 
plainfciff was, however, dismissed on the 
findings that the legatee could take the 
legacy only subject to the debts of the 
testator and that the plaintiff’s suit was 
barred by the provisions of S. 47, Civil P. C. 
Against this decision Abdul Aziz has pre- 
ferred an appeal to this Court. It was conten- 
ded by the learned counsel for the appellant 
that the testator left a great deal of pro- 
perty and that the decree of defendant 1 
could be satisfied out of the other property 
of the testator, and that the houses in dis- 
pute were, therefore, not liable to attach- 
ment and sale in execution of the decree. 
S. 326, Succession Act, lays down that, debts 
of every description must be paid before 

ySUSP* 0 * S> 361 is fco fche effecfc fchafc 

reait0E who has nofc received payment of his 
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debt may oall upon a legatee who has received 
payment of his legacy to refund, whether the assots 
of the testator’s estate were or were not sufficient 
at the time of his death to pay both debts and 
legacies; and whether the payment of the legacy 

by the executor or administrator was voluntary 
or not. 

In view of these provisions of the Suc- 
cession Act fche question, whether fche testa- 
tor s estate, apart from fche two houses in 
dispute, was or was nofc sufficient at fche 
time of death fco pay all his debts, is im- 
material. Under fche Mahomedan law fche 
estate of a deceased Mahomedan is fco be 
applied successively in payment of (l) his 
funeral expenses and death-bed charges, 
(2) expenses of obtaining probate etc. (3) 
wages due for service rendered fco the de- 
ceased within three months preceding his 
death, (4) other debts of fche deceased accor- 
ding to their respective priority if any and 
(5) legacies nofc exceeding one-third of what 
remains after all fche above payments have 
been made. It would be evident fchafc fche 
payment of the debts of fche deceased takes 
precedence over fche legacies. The. decree- 
holder can proceed against fche houses in 
dispute irrespective of fche fact whether fche 
other assets of fche deceased are or are nofc 
sufficient for fche payment of fche decretal 
amount. I am, therefore, of fche opinion fchafc 
fche contention of fche learned counsel fchafc 
fche decree-holder should, in fche first in- 
stance, proceed against fche other property 
of fche deceased cannot be given effect fco in 
view of fche provisions of fche Succession 
Act as well as the Mahomedan law. No 
other point was argued before us in this 
appeal. For fche reasons given aboVe I would 
affirm the decision of fche lower Court and 
dismiss this appeal with costs. 

Tek Chand J.— I agree. 

d.S./r.k. Appeal dismissed. 
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Bhide J. 

Hakim Mohammad Jamil Khan — 

Defendant — Appellant, 
v. 

Kewal Bam and others , Plaintiffs and 
another , Defendant — Respondents. 

Second Appeal No. 1698 of 1939, De- 
cided on 1st March 1940, from decree of 
Senior Sub- Judge, Delhi, D/- 17fch May 
1939. 

Limitation Act (1908), Art. 11- A— Art. 11- A 
applies only to suit by person dispossessed of 
property in delivery of possession in execution 
of decree. 


Mohammad Jamil Khan v. Kewal Ram 
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Article 11-A applies only to suits by a person 
■who has been dispossessed of property in the deli- 
very of possession in execution of a decree. 

[P 350 0 2] 

Where a person had not been dispossessed of 
any property when the order under O. 21, R. 99, 
Civil P. C., was passed against him and the appli- 
cation which was presented by him under O. 21, 
R. 99, Civil P.C., was held to be incompetent, the 
suit is not covered by the terms of Art. 11-A : 
AIR 1922 Cal 229 and AIR 1929 Pat 553, 
Rel. on. [P 350 C 2] 

Shamair Chand — for Appellant. 

Madan Mohan Kapur — for Respondents 

(Plaintiffs 7 and 8). 

Judgment. — The material facts of the 
case giving rise to this appeal are briefly as 
follows : Hakim Mohammad Jamil Khan 
obtained a decree for ejectment against Qazi 
Abdul Haq from a plot of land measuring 
2100 square yards on 10th April 1934. In 
the course of execution he found that res- 
pondents l.to 13 were in possession of the 
plot. They preferred objections purporting 
to be under O. 21, R. 99, Civil P. C., but 
these were dismissed by the learned Sub- 
ordinate Judge on 29th March 1935 with 
the remark : “The objection does not lie 
under O. 21, R. 99. It is therefore dis- 
allowed/' Subsequently it appears that a 
fresh warrant for delivery of possession was 
issued and thereupon the respondents in- 
stituted a suit for a declaration to the effect 
that they were the owners of the land in 
question. This suit has been decreed by the 
Courts below and from this decision the 
present appeal has been preferred. 

The sole point of law raised in appeal is 
that the suit was barred by Art. 11-A, 
Limitation Act, inasmuch as it was not 
instituted within one year of the order 
under O. 21, R. 99 which was passed on 
20th March 1935. The learned Senior Sub- 
ordinate Judge has held that Art. 11-A was 
not applicable as the order in question was 
not passed after investigation under R. 99. 
The' learned counsel for the appellant has 
contended that Art. 11-A would apply even 
if the application under O. 21, R. 99, Civil 
P. C., was dismissed without any investiga- 
tion. In support of this contention he relied 
on 11 Lah 369 1 and 115 I C 703. 2 These 
rulings, however, relate to objections under 

O. 21, R. 58, Civil P. C. The wording of 
Art. 10, Limitation Act, which relates to 
suits arising out of orders under O. 21, 

R. 63, Civil P. C., is different to that of 

1. Nival Kishore v. Khyali Ram, (1929) 16 A I R 

Lah 865 = 120 I 0 679 = 11 Lah 369 = 31 

P L R 752. 

2. Subedar Singh v. Ramprit Pande, (1929) 16 

A I R Pat 116=115 I 0 703=11 P L T 28. 


Art. 11-A, Limitation Act, which is rele- 
vant for the purposes of the present suit. 
According to the wording of the latter] 
Article, it would seem to apply only to suits 
by a person who has been dispossessed of 
property in the delivery of possession in 
execution of a decree. In the present in- 
stance it is not disputed that the respon- 
dents had not been dispossessed of any 
property when the order under O. 21, R. 99, 
Civil P. C., referred to above, was passed 
against them. In fact the application which 
was presented by them under O. 21, R. 99, 
Civil P. C., was held to be incompetent. In 
these circumstances the suit does not seem 
to be covered by the terms of Art. 11-A, 
Limitation Act. The learned counsel for 
the respondents has cited AIR 1922 Cal 
229 3 and AIR 1929 Pat 553, 4 which 
support the decision of the learned Senior 
Subordinate Judge. I therefore dismiss the 
appeal with costs. 

D.S./r.K . Appeal dismissed. 

3. Nirode Boroni Dassi v. Monindra Narayan 

Chandra, (1922) 9 A I R Cal 229=68 I C 524 

=35 0 L J 537=26 OWN 853. 

4. Satyanarain Mullick v. Jinsi 8ah, (1929) 16 

AIR Pat 553=117 I C 634=10 P L T 872. 
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Tek Chand and Abdul Rashid JJ. 

Punjab National Bank Ltd. Lahore 
through Branch Manager , Qila Sheik - 
hupura — Plaintiff — Appellant. 

v. 

Seth Pars Ram and others 

Defendants — Respondents. 

First Appeal No. 77 of 1939, Decided on 
12th February 1940, from decree of Senior 
Sub-Judge, Sheikhupura, D/. 14th Decem- 
ber 1938. 

(a) Co-owners - — Ouster — Mesne Profits — 
Person in possession is liable to render account 
of rents and profits of other** share. 

Although one co-owner Is not accountable to the 
others for “excessive use and occupation,” but if 
his possession or user of joint property is inconsis- 
tent with the title of the others, or it amounts to 
their exclusion or dispossession, such possession or 
user clearly becomes unlawful and he is bound to 
render account of the rents and profits of the share 
of others: 122 P R 1881 and AIR 1927 bah 566, 
Expl. and Disting.; Case law referred. 

[P 352 C 2 ; P 354 C 1] 

(b) Evidence — Presumption — Parly relying 
on document alleged by him to be in bis posses- 
sion — His failure to produce same raises pre- 
sumption that it would have gone against him. 

Where a party relying on a document admits it 
to be in his possession and does not produce it, the 
obvious inference is that the document if produced 
would have gone against him. [P 954 0 1,2] 
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Achhru Ram and Qargopal — 

for Appellant. 

P. N, Behl and Rattan Lai Chawala 

_ _ __ ' for Respondents. 

Tek Chand J.—The plaintiff, the Punjab 
National Bank Limited Lahore, instituted 
a suit against the defendants, six in number, 
for partition of a factory, situate at Mauza 
Fatehpur Jhiwar, near Sangla Hill, and for 
rendition of accounts in respect of mesne 
profits of the factory. The defendants ad- 
mitted that the plaintiff Bank was the 

owner of 17783/54000ths share in the 
faotory and, on 6th April 1938, the lower 
Court passed a preliminary decree for par- 
tition of the plaintiff’s share and subse- 
quently appointed a local commissioner to 
effect the partition by metes and bounds on 
the spot. It however dismissed the plain- 
tiff s suit so far as the claim relating to the 
taking of accounts in respect of mesne pro- 
fits was concerned. The plaintiff Bank has 
appealed. The facts material for the pur- 
poses of this appeal are that the factory in 
question originally belonged to Girdhari 
Lai, father of Shiv Charan Lai and Bik- 
ramajit (defendants 4 and 5), Pars Ram 
(defendant 1), Mt. Bhano Bai (defendant 2) 
and. the plaintiff Bank had obtained decrees 
against Girdhari Lai. In execution of these 
decrees the factory was sold and was, in 
the first instance, purchased by Pars Ram 
and Mt. Bhano Bai (defendants 1 and 2). 
The Bank also claimed a share in the 
factory and before the sale was confirmed, 
by mutual agreement between the various 
decree- holders, the Bank was admitted as 
a co- purchaser. Accordingly, the sale was 
confirmed in favour of all the three decree- 
holders on 1st August 1934, and sale certi- 
ficates were granted to them in the following 
shares : 

The plaintiff Bank 17783/64000 

Pare Ram (defendant 1) 24145/54000 

Mt. Bhano Bai (defendant 2) 12072/54000 

These three parties thus became co- 
owners of the faotory in the shares men- 
tioned above. On 2nd October 1934, Pars 
Ram sold his Bhare in the factory to Ram 
Chand (defendant 3) for Rs. 15,000. Out of 
the sale price, Ram Chand was able to pay 
Re. 2000 only in cash and for the balance, 
Rs. 13,000, he mortgaged, with possession, 
his 24145/54000ths share in the factory to 
Pars Ram by a deed executed and registered 
on the same day. A week later, on 9th 
October 1934, Pars Ram leased this share 
to Ram Chand for one year. Within a day 
or two from that date, Ram Chand executed 


a lease in favour of Walu Ram, (defendant 
6/. The plaintiff Bank alleges that this 
lease was of the whole factory, though Ram 

Chand’S T own share was 24145/54000ths 

only. Walu Ram, in his jawab dawa, ad- 
mitted that Ram Chand had leased the whole 
factory to him. Ram Chand however stated 
that the lease was only of his own share in 
the factory. In January 1937 Ram Chand 
resold his share to Shiv Charan Lai and 
Bikramajit, sons of the original owner, Gir- 
dhari Lai. 

On 9th December 1937 the present suit 
was instituted by the Bank for partition of 
its share in the factory and for ' mesne pro- 
fits after rendition of accounts.” In this 
suit Pars Ram, Mt. Bhano Bai, Ram Chand 
and Shiv Charan Lai and Bikramajit, sons 
of Girdhari Lai, and Walu Ram were im- 
pleaded as defendants. In the plaint, after 
reciting the transactions mentioned above, 
it was stated that Ram Chand had leased 
out the entire factory, including the share 
of the plaintiff Bank, to Walu Ram, with- 
out consulting or obtaining the consent of 
the Bank and that all the defendants had 
been running the faotory in collusion with 
one another in order to deprive the Bank 
of its share of the rents and profits of the 
faotory which they were unlawfully bring- 
ing into their use. The plaintiff Bank, 
accordingly, claimed profits which had ac- 
crued from the factory to the extent of its 
share from the date of the purchase in its 
favour till the institution of the suit and 
also mesne profits from the institution of 
the suit till decree, together with interest 
thereon at a reasonable rate. In the last 
para of the plaint mesne profits were claim- 
ed from 1 0th February 1934, but before 
us Mr. Achhru Ram admitted that this was 
a mistake and that the plaintiffs, if held 
entitled to have an account from any or all 
of the defendants, could only claim it from 
the date of its purchase, which was 1st 
August 1934. 

In their respective written statements, 
the defendants denied their liability to ren- 
der account to the plaintiff Bank. The 
learned Judge held that Pars Ram (defen- 
dant l) was not liable as he was a part 
owner of the factory for one day only he 
having sold his share to Ram Chand (defen- 
dant 3) on 2nd October 1934. As regards 
Ram Chand, it was held that he was a co- 
owner and, as such, he could not be legally 
called upon to render an account of the 
rents and profits which he might have re- 
ceived o i the joint property. Walu Ram 
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was exonerated on the ground that he was 
a mere lessee from the co-owner and as 
such not liable to render accounts to the 
owners other than the person who had 
actually leased the property to him. Mt. 
Bhano Bai was not shown to be in posses- 
sion of the property at any time during the 
period in dispute and, therefore, it was held 
that she was not liable to render accounts. 
No definite finding was given as to the 
claim against Bikramajit and Shiv Charan 
Lai, but it seems, the learned Judge ex- 
onerated them on the same grounds as Ham 
Chand, as in his view of the law one co- 
owner could not be sued to render accounts 
to another of the rents and profits of the 
joint property. In the result, it was held 
that the suit for rendition of accounts could 
not be maintained against any of the defen- 
dants and this part of the suit was dis- 
missed. We have no doubt that the decision of 


the learned Judge is erroneous. The plain- 
tiff Bank is suing for possession of its share 
in the factory by partition and has also 
alleged that the defendants, as cosharers 
in the factory, had been in unlawful posses- 
sion of its share and had wrongfully appro- 
priated the entire rents and profits. If 
these allegations are correct, the plaintiff is 
clearly entitled to recover from the person 
or persons, who have been in unlawful pos- 
session of its share of the factory, the rents 
and profits of that 9hare and this claim can 
be joined with a suit for possession. It is 
provided in O. 20, R. 12, Civil P. C., that 
where a suit is for recovery of possession of 
immovable property and for rent or mesne 
profits, the Court may pass a decree (a) for 
possession of property, (b) for the rent or 
mesne profits, which have accrued on the 
property during a period prior to the insti- 
tution of the suit or directing an enquiry 
as to such rent or mesne profits, and 
(c) directing an enquiry as to rent or mesne 
profits from the institution of the suit until 
delivery of possession to the decree- holder. 
The term me9ne profits’ of property is de- 
fined in S. 2 (12) of the Code as meaning 
those profits, which the person in wrongful 
possession of such property actually receiv- 
ed or might with ordinary diligence have 
received therefrom together with interest 
on such profits, but shall not include profits 
due to improvements made by the person in 
wrongful possession. If, therefore, the plain- 
tiff succeeds in proving that one or the other 
of the defendants has been in wrongful pos- 
session of its share of the factory, it is 
clearly entitled to ask in this suit for “an 


enquiry as to the rent or mesne profits 
which have accrued on the property during 
the period in question” and the most appro- 
priate mode of this enquiry is to call upon 
the person or persons in possession to ren- 
der an account of the receipts and expen- 
diture. After such enquiry has been made, 
the Court shall pass a final decree in accor- 
dance with the result of the enquiry, as 
provided in sub-r. (2) of R. 12 of O. 20. 

The learned Judge has assumed that a 
suit for accounts can lie only if the defen- 
dants stand to the plaintiff in the relation 
of agent, bailee, receiver, trustee or partner, 
and as a co-owner does not come within any 
of these categories, he is not liable to render 
account of the rents and profits of the entire 
joint property which he has appropriated, 
to the exclusion of the other co-owner or 
co-owners. There is no warrant for such an 
assumption and the learned counsel, who 
appeared for the respondents before us, 
frankly admitted that they could not sup- 
port the proposition in the wide terms in 
which it had been laid down by the learned 
Judge. It is true that one co- owner is not ac- 
countable to another merely because he has 
had excess of enjoyment” of the joint pro- 
perty. But if there has been an “ouster” 
by. one of the other — his “exclusion” or 
dispossession — there is no doubt as to the 
liability of the person in possession to render 
account of thp rents and profits of the share 
of the other. Both these propositions are 
well founded on principle. Every owner of 
jointly owned property is seized of it per 
my et per tout , he is interested in each and 
every part of the property, and it is an 
incidence of their co-ownership that they 
have a right to occupy and enjoy it. The 
mere circumstance, therefore that at any 
given time one of them is in actual posses- 
sion of more than his pro rata share, would 

render him accountable to the others, 
for excessive use and occupation.” If how- 
ever his possession or user of joint property! 
is inconsistent with the title of the others, or 
it amounts to their exclusion or disposses- 
sion, such possession or user clearly becomes 
unlawful’ and he cannot be allowed to re- 
tain the rents and profits of the property in 
excess of his just share. Numerous instances 
will be found in the reported cases of the 
application of these principles. In 19 Cal 
253, 1 AIR 1914 Cal 209 , 8 AIR 1926 

1. Lachmeswar Singh v. Monowar Hoesein, (1892) 

19 Oal 253 j= 19 I A 48=6 Sar 133 (P C). 

2. Gora Chand v. Keshab Chunder, (1914) 1 AIR 

Cal 209 = 23 I 0 122. 
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Cal 860 3 and 55 Cal 396, 4 a claim for mesne 
profits was disallowed as all that was proved 
against the defendant was that he had "ex- 
cess of enjoyment" of joint property and he 
had not committed any act amounting to 
the ouster or exclusion of the plaintiff. In 
the well-known case in 18 Cal 10, 6 their 
Lordships of the Privy Council allowed the 
plaintiff compensation for wrongful exclu- 
sion by the co-owners, and in 5 Mad 236, 8 
they granted the dispossessed co- sharer a 
decree for mesne profits for three years 
preceding the suit. In 16 Cal 397 7 the par- 
ties were found to have been living under 
"a most distinct agreement that they were 
entitled, not as an ordinary joint family, 
but in specific and defined shares" and 
Lord Hobhouse, in delivering the judgment 
of the Judicial Committee, held that : 

if the enjoyment of those shares is in any way 
disturbed, the right to sue for profits will arise as 
well as the right for partition. 

Similarly, in 50 Mad 866,® where after 
severance of status of a joint Hindu family, 
the parties held the property as tenants-in- 
common or cosharers the defendant was 
held bound for all receipts and expenses 
and entitled to take credit only for such 
expenses as had been incurred for the bene- 
fit or necessity of the estate, and it was 
ordered that the "net income after deduc- 
tion of such expenses will have to be divided 
among the share- holders according to their 
shares.” Another instance in point is 27 All 
88° where the excluded co- sharer was held 
"entitled to an account of the profits of the 
lands." Lastly reference may be made to 
32 Cal 837, 10 where Mookerjee J. after an 
elaborate discussion of the authorities, 
summarized the law in the following pro- 
positions : 

(1) A tenant in- common cannot be held liable to 
his co-tenant for damages for use and occupation 
of the joint property, unless there has been waste 
or an ouster of his co-tenants. 

(2) When a tena nt in possession has prevented 

3. Majid Mia v. Munshi Mia, (1926) 13 A I RCal 
' 860 = 94 I C 265. 

4. Chandra Kishore v. Biseswar Pal, (1928) 15 

A I R Cal 216= 109 I O 747 = 32 O W N 291 
= 55 Cal 396. 

6. Watson & Co. v. Ram Chand Dutt, (1891) 
18 Cal 10=17 I A 110=5 Bar 535 (P C). 

6. Appa Rao v. Court of Wards, (1882) 5 Mad 236 

= 9 I A 125 = 4 Bar 345 (P C). 

7. Shankar Buksh v. Hardeo Baksh, (1889) 16 Cal 
397 = 16 I A 71 = 5 Bar 299 (P C). 

8. Sriranga Thathachariar v. Srinivasa Thatha- 

ohariar, (1927) 14 A I R Mad 801 = 104 I C 
472= 60 Mad 866 = 53 M L J 189. 

9. Jagar Nath Singh v. Jai Nath Singh, (1904) 

27 All 88=1 A L J 488=1904 AWN 194. 

10. Moheah Narain v. Naubut Pathak, (1905) 32 
Cal 837 = 1 C L J 437. 
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his co-tenants from obtaining from the premises 
such profits as they were capable of yieldiDg, or 
has taken possession of the whole and used them 
as his own, and, thereby made a profit, he must 
account, either for the fair rental value or the pro- 
fits, or be liable for mesne profits. 

(3) Where one tenant-in-common occupies the 
joint property, without any assertion of hostile or 
exclusive title on his part, and without claim on 
the part of his co-tenants to be admitted into pos- 
session, he is under no obligation to account, for 
he has a right to such occupancy. 

The learned Subordinate Judge hag relied 
upon two rulings, but neither of them sup- 
ports the view of the law taken by him. In 
122 P R 1881 11 a suit had been instituted 
by a debtor against a creditor for accounts 
and it was held that, according to the law 
then in force, such a suit did not lie. In 
discussing the matter the learned Judges 
observed that there must be something 
more than the mere relation of debtor and 
creditor before one party could be held en- 
titled to sue another for rendition of ac- 
counts. The defendant must stand in some 
other relation to the plaintiff, as, for in- 
stance, that of agent, or bailee, or receiver* 
or trustee, or partner, or mortgagor, as had 
been laid down in certain provisions of the 
Contract Act under which persons described 
above are specifically held liable to render 
accounts. This list however was not intend- 
ed to be exhaustive, and the learned Judges 
themselves clearly stated that "there might 
be other cases in which the suit might 
lie." In the other case, relied upon by the 
learned Judge, AIR 1927 Lah 566, 12 all 
that was laid down was that in a suit for 
rendition of accounts before a decree could 
be passed, the defendant must be proved to 
be an accounting party. Neither of these 
rulings is therefore an authority for the 
conclusion reached by the learned Judge. 

In England, the right of a co-owner to 
have an account from another co-owner 
"for receiving more than comes to his just 
share or proportion" has been recognized 
from the reign of Queen Anne and has since 
been well established as a part of the com- 
mon law. The rule relating to this matter is 
very clearly and succinctly expressed by 
Freeman in his Treatise on Co-Tenancy and 
Partition (2nd Edn., Para. 273 at p. 360) in 
the following terms : 

Where one tenant-in-common actually receives 
the rents, issues and profits, then he may be com- 
pelled to account for such profits actually received. 

If one of the co-tenants makes a lease of the entire 
premises as if he was the sole owner, the other co- 
tenants are entitled to their pro rata share of the 

11. Gurditta v. Azam, (1881) 122 P R 1881. 

12. Sri Ram v. Ram Kishen Das, (1927) 14 A I R 
Lah 566=103 I C 114. 
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rents. And, so it is said, if a co-tenant retains more 
than his share of the profits, he is compellable to 
account not only for the original profits but also 
for such further profits as may have accrued to 
him from this use of the original profits. Upon a 
leasing of his moiety by one of the co-tenants, his 
lessee becomes liable to account to the co-tenants 
of the lessor. 

In the Punjab this right has received 
statutory recognition so far as agricultural 
land is concerned in S. 77 (k), Punjab Ten- 
ancy Act of 1887, ■which provides for a suit 
by a cosharer against another cosharer 
for accounts of the rents and profits of the 
joint holding which might be received by 
the latter.” There is no doubt therefore 
that this part of the claim is clearly main- 
tainable and the plaintiff Bank is entitled 
to have an account from such of the defen- 
dants as are proved to have taken exclusive 
possession of the whole of the factory dur- 
ing the period in dispute and appropriated 
the entire rents and profits in a manner in- 
consistent with the plaintiff’s title. The 
learned counsel for the plaintiff- appellant 
frankly admitted before us that so far as 
Mt. Bhano Bai (defendant 2) is concerned 
there is no evidence on the record to show 
that she was ever in possession of any part 
of the factory or that she received any 
share of the rents and profits of the factory 
during the period covered by the suit. He 
therefore stated that he did not press the 
appeal against her. Mt. Bhano Bai is, ac- 
cordingly exonerated from liability to ren- 
der account to the plaintiff. 

With regard to the other defendants, 
counsel had very little to say in answer to 
the plaintiff s claim. It is clear from the 
statements of these defendants themselves 
that from the date of the purchase till 
January 1937 either Pars Ram (defendant 
1) or Ram Chand (defendant 3) or his lessee 
V/alu Ram (defendant 6) were in posses- 
sion of the entire factory and that in Janu- 
ary 1937 Shiv Charan Lai and Bikramajit 
(defendants 4 and 5) took possession. It 
was alleged by the plaintiff and admitted 
by Walu Ram that as early as October 
1934 Pars Ram leased the entire factory to 
Walu Ram, including the share of the 
plaintiff Bank as well as that of Mt. Bhano 
Bai (defendant 2). Admittedly this was not 
done with the consent or knowledge of the 
plaintiff; indeed it was done in defiance of 
the plaintiff s title as a cosharer. It is also 
in evidence that a pool had been arranged 
by the various factory owners in Sangla in 
1934-35 and the whole share of this fac- 
tory was received from the Pool Association 
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by Walu Ram. Ram Chand in his jawab 
dawa alleged that he had leased his own 
share only to Walu Ram and not the entire 
factory as alleged by him and stated that a 
lease deed was actually written at the time 
and was in his possession at Shikarpur. He 
however failed to place this document on 
the record in the Court below and his coun- 
sel before us stated his inability to produce 
it even now. The obvious inference is that! 
this document, if produced, would have 
gone against Ram Chand’s contention in the 
jawab dawa that he had leased his ownl 
share in the factory and not the entire 
factory to ^Valu Ram. The lease was origi- 
nally for a period of one year only, but it is 
admitted that it was subsequently extended 
for another two years. These defendants 
clearly excluded the plaintiff from its share 
of the factory and in denial of its rights 
took possession of the entire factory and 
have been appropriating the entire rents 
and profits. They are therefore liable to ren. 
der accounts to the plaintiff. The decision 
of the lower Court on this point, so far as 
these defendants are concerned, is clearly 
erroneous and must be reversed. 

For the reasons given above I would ac- 
cept this appeal and pass a preliminary 
decree declaring that Pars Ram (defendant 
1), Ram Chand (defendant 3), Shiv Charan 
Lai (defendant 4), Bikramajit (defendant 5) 
and Walu Ram (defendant 6) are liable to 
render accounts to the plaintiff Bank for its 
share of the rents and profits from 1st 
August 1934 till the institution of the suit 
and thereafter till the date when the re- 
ceiver appointed by the lower Court took 
possession of the property. The appellant 
Bank will get its costs in this Court from 
defendants 1, 3, 4, 5 and 6. The appeal is 
dismissed against Mt. Bhano Bai (defen- 
dant 2) with costs. Counsel have been direc- 
ted to cause their clients to appear before 
the Senior Subordinate Judge, Sheikhupura 
on 11th March 1940, when a date for fur- 
ther proceedings will be fixed. 

Abdul Rashid J. — I agree. 

G.n./r.k. Order accordingly* 
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Emperor. 

Criminal Misc. Applns. Nos. 313 and 325 
of 1939, Decided on 17th November 1939, 
for transfer of case from Addl. Dist. Magis- 
trate, Lahore. 
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(a) Criminal P. C. (1898), S. 526 — Case 
already transferred Very strong grounds arc 
required to transfer it a second time. 

When a case has already been transferred, very 
strong grounds are required to transfer it a second 
time. If accused or his counsel are so unfortunate 
as to have a reasonable apprehension that the 
second Magistrate will not give them justice and 
want to get their case transferred to a third Magis- 
trate, it may well be supposed that the accused or 
his counsel are to blame in part. [P 355 0 1,2] 

(b) Criminal P. C. (1898), S. 526 — Scope. 

Refusal to call a particular person as a defence 
witness held no reason for transferring the case. 

fP 356 0 1] 

(®) Criminal Trial — Defence witnesses — 
Order is to be chosen by defence. 

The Magistrate as far as possible should allow 
the accused to select the order in which the de- 
fence witnesses are to appear. [P 356 C 1] 

R. Ij. Anand and Dr. Tassaduq Hussain — 

for Petitioner. 
Mohammad Monir, Asst. to Advocate- 
General — for the Crown. 
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Order. — This order will dispose of 
miscellaneous applications Nos. 313 and 
325 of 1939 which concern closely connec- 
ted cases. In fact, originally one applica- 
tion only was made and the second was put 
in at my suggestion. There are two com- 
plaints against Mirza Jaffar Beg, a former 
Sub- Inspector of Police serving in the 
Gujranwala District who has now been 
dismissed,, of giving and fabricating false 
evidence in cases about the recovery of 
stolen, cattle. The complaints were origi- 
nally instituted in the Gujranwala District 
but were taken up by Lala Sant Ram, spe- 
cial Magistrate at Lahore, who has powers 
as a Magistrate throughout the Province. 
One complaint under S. 193, I. P. 0., was 
partly heard by Lala Sant Ram and a 
charge framed when it was transferred by 
the Honourable Chief Justice because of 
differences between the trying Magistrate 
and Lala Ram Lai Anand, the leading 
counsel for the accused. The new Magis- 
trate selected by the District Magistrate in 
accordance with the orders of the Honour- 
able the Chief Justice was Rai Sahib 
Amar Nath. The present applications are 
to transfer the cases from his Court and 
indeed from the District of Lahore. Now, 

I would lay down as a maxim that when a 
case has already been transferred, very 
strong grounds are required to transfer it a 
second time. If accused or his counsel are 
so unfortunate as to have a reasonable 
apprehension that the second Magistrate 
will not give them justice and want to get 
jtneir oase transferred to a third Magistrate, 


it may well be supposed that the accused? 
or his counsel are to blame in part. 

Of the grounds now alleged for transfer 
the first is that, at the beginning of the 
trial, the Special Magistrate Lala Sant Ram 
had consultations with Rai Sahib Amar 
Nath in the latter’s retiring room : this is 
of no importance. The second main ground 
is that Sardar Sahib Bhag Singh, Prose- 
cuting Deputy Superintendent of’ Police, 
has been intimately associated with the 
preliminary inquiry and with the depart- 
mental inquiry which has been held in this 
case, that he is strongly prejudiced against 
the accused, that he is exercising undesira- 
ble influence and that he ought not to be 
allowed to conduct the prosecution. With- 
out expressing any opinion on these allega- 
tions I think that as Sardar Bhag Singh 
has been so intimately connected with at 
least one of these cases, the prosecution 
should be in the hands of a Public Prose- 
cutor who may be instructed -by Sardar 
Bhag Singh ; and this order disposes of a 
good many of the grounds of the applica- 
tion. The next allegation is that the Magis- 
trate read the judgment of Sardar Sewa 
Singh, Additional Sessions Judge, in appeal 
from the complaint under Ss. 193/471, 

I* P. C., against the petitioner and expres- 
sed his opinion that it was a thorough 
judgment written ably after a complete 
and accurate scrutiny of records. This is a 
remarkable thing for a Magistrate to say 
verbally in Court. The Magistrate’s expla- 
nation is that he looked at the judgment of 
the Additional Sessions Judge and remark- 
ed that it was a very lengthy document, 
and that he had had no occasion to read 
it. In arguments, Lala Ram Lai Anand 
cited Dr. Tassaduq Hussain, the counsel 
for the petitioner in the lower Court, as 
supporting this statement. At the request 
of the Crown the statement of Dr. Tassa- 
duq Hussain was taken on oath and he 
said : 

I do not remember the exact words used by him 
but as far as I recollect he said that it was a 
lengthy judgment and a well-written judgment. 

This is a great deal nearer the Magis- 
trate’s explanation than his client’s alle- 
gations. . I take it that the Magistrate’s 
explanation is correct. The next point is 
that the petitioner asked that certain re- 
cords and police files should be summon- 
ed. The petition continues that, on 26th 
September 1939, the Court said that the 
application had been rejected. There is 
however no final order. I think there is 
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some misunderstanding on this point. 
There is an order on the record dated 20th 
September 1939, as follows: 

I have heard arguments. It is alleged that this 
very ground was taken up in an application for 
transfer and was not admitted by the High Court. 
Send for the High Court file. 

Indeed, no final order exists. In the cir- 
cumstances, I will give my opinion on the 
matter. There is no objection to the peti- 
tioner seeing the original records of the 
criminal trials against Udham Singh. As 
for the police zeminis the last word does 
not rest with me but I cannot see why the 
petitioner should not see the zeminis in 
the case against Udham Singh, many of 
which may have been written by himself. 
There is also a departmental inquiry. Every 
department likes to keep the record of a 
departmental inquiry private but I cannot 
see, nor does Mr. Mohammad Monir, or 
Sardar Bhag Singh, why the petitioner 
should not be supplied with copies of state- 
ments made in the departmental inquiry 
by witnesses who are to be examined at 
the present trial. This is all that the peti- 
tioner now asks for. He does not ask for 
the copies of the findings or the opinions 
in the departmental inquiry which I think 
Bhould be kept secret. 

The next ground for transfer is that the 
Additional District Magistrate has refused 
to summon Sahibzada Mirza Aitizaz-ud- 
Din, Superintendent of Police, as a defence 
witness. The petitioner wished to summon 
a large number of defence witnesses, inclu- 
ding the Inspector- General of Police, the 
Deputy Inspector-General of Police, the 
Sessions Judge, the District Magistrate and 
the Superintendent of Police. The learned 
trial Magistrate allowed the Sessions Judge 
but not the others. The others are now 
given up except Sahibzada Mirza Aitizaz- 
ud-Din. The allegation is that the petitioner 
conducted the raids under the orders of 
Sahibzada Mirza Aitizaz-ud-Din and I 
think he ought to be called but refusal in 
the circumstances is no reason for trans- 
ferring the case. However, I direct that the 
witness be called and also two other wit- 
nesses named Abdul Haq and Maqbul Rab- 
bani. Finally I direct that the Magistrate 
as far as possible allows the petitioner to 
select the order in which the defence wit- 
nesses are to appear. This is subject to the 
proviso that important official witnesses 
like the Sessions Judge and the Superin- 
tendent of Police must be consulted and 
their convenience taken into account. It is 
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also desired by the accused that the trial 
should be held in Lahore rather than in 
Gujranwala. Neither I nor the Crown coun- 
sel can see why this should not be done. 
Accordingly the trial is to be held in 
Lahore except as to the evidence of the Ses- 
sions Judge and Sahibzada Aitizaz-ud-Din 
who is now Superintendent of Police, Jhe- 
lum, i. e. nearer Gujranwala than Lahore. 
The statements of these two witnesses can 
be taken at Gujranwala or Jhelum as the 
learned Magistrate thinks fit after consult- 
ing them and his own convenience. With 
these remarks these two petitions for trans- 
fer are dismissed. 

d.s./r.k. Petitions dismissed . 
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Skemp J. 

Sheo Ram — Defendant — Appellant. 

v. 

Ram Chand and others — Plaintiffs — 

Respondents. 

Second Appeal No. 1186 of 1939, Deci- 
ded on 11th January 1940, from decree of 
the Dist. Judge, Jullundur, D/- 19th August 
1939. 

(a) Land Tenure — Saunjbi tenure — Jullunder 
city — Principle that saunjhidar can be re- 
moved only by proprietary body does not apply. 

The principle applicable to the case of saunjhidar 
In village namely that he can be removed only by 
the proprietary body, does not apply to the case 
where the saunjhidar is of Jullunder city within 
Municipal limits : 13 I C 32 and AIR 1929 Lah 
77, Disting. [P 357 C 2] 

(b) Civil P. C. (1908), S. 92 — Sanction 
obtained by several persons — One of them 
dying before institution of suit — Suit by rest is 
regular. 

Where sanction under S. 92 Is obtained by seve- 
ral persons and one of them dies before the institu- 
tion of suit, the suit instituted by the rest is valid: 
AIR 1921 P C 123 and A I R 1938 P C 184, 
Foil. [P 358 C 1] 

(c) Civil P. C. (1908), S. 92 — Person suc- 
ceeding to religious institution as son and chela 
of his father held could not be described as 
trustee de son tort. 

A eapyasi appointed by the people to look after 
a temple died and after his death his son took 
possession of the property as ohela of his father. 
He was however appointed neither by the bheknor 
by the representatives of the people : 

Held that the person who had succeeded to the 
temple as son and chela of his father could not be 
described as trustee de son tort. [P 358 C 1] 

M. C. Sud — for Appellant . 

Chandar Gupta and Aohhru Ram — 

for Respondents. 

Judgment. — This second appeal con- 
cerns an institution of Jullundur City 
which comprises a tank called Brabm 
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Kuq^ with three temples on its banks and 
agricultural land in the possession of the 
sadhu in charge. Twenty Hindus, who are 
residents of Jullundur City, obtained the 
sanction of the Collector under S. 92, 
Civil P. C., to bring a suit for the removal 
of Shiv Ram alias Premgir, the sanyasi in 
charge of the institution. One of them died 
before the suit was brought and the re- 
maining 19 lodged the present suit. They 
set forth in the plaint that the land at- 
tached to the institution, in area 51 kanals 
16 marlas, had. been given to the institu- 
tion as saunjhi by the proprietors. The 
people of the city therefore through their 
representatives, had been appointing a 
sadhu or sanyasi to look after the temples; 
the offerings and income of the land were 
used for the maintenance of the institution 
and of sadhus. The last regularly appoint- 
ed person was Indargir who died three 
years before the suit, whereupon the defen- 
dant Shiv Ram took possession. Shiv Ram 
claimed to be the chela of the deceased 
who had been appointed by the bhek, but 
in point of fact he had no rights, being ap- 
pointed neither by the bhek nor by the 
representatives of the people of Jullundur. 
The defendant had been selling trees and 
had neglected the temples. He was of bad 
character and in consequence of his bad 
character worshippers had ceased to come. 

The defendant contended that the suit 
did not lie, that the land was shamilat deh, 
the defendant being its saunjhidar that the 
plaintiffs had no right to eject him; that 
he was the son and chela of the late saun- 
jhidar Indargir and had a right to succeed 
and was in rightful possession. The trial 
Judge framed fifteen issues all of which he 
found against the defendant whose eject- 
ment and removal he ordered. The learned 
District Judge concurred and dismissed 
the appeal. The defendant has come here 
in second appeal. The gurparnala (pedigree 
table) of the sanyasis of this institution is 
as follows : 

BOM GIR 

_ I 


I I 

Jullundhri Gir Bharon GIe 

Indar Gir married, son Shiv Ram. 

Admittedly, none of the predecessors of 
Indargir were married and Shiv Ram is 
his son and alleged ohela. It was found by 
the Courts below that Shiv Ram is a man 
of bad character. Mr. Mehr Chand Sud for 
the appellant urged that this was founded 
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in part on hearsay evidence and wished to 
go into the evidence. This I could not 
allow, pointing out that this was a finding 
of fact and that, if there were any evidence 
not hearsay it was a finding of fact based 
• on evidence with which I could not inter- 
fere. Mr. Mehr Chand could not contend 
that there was no direct evidence as to the 
appellant’s bad character and indeed the 
evidence set forth in the two judgments 
below seems to me overwhelming that 
Shiv Ram is a man of bad character who 
has allowed the temples of which he is in 
charge to fall into neglect. The main point 
taken before me, as before the learned 
District Judge, is that the appellant is a 
saunjhidar that he could therefore be re- 
moved only by the proprietary body and 
that the plaintiffs according to their own 
showing represented the Hindus at Jul- 
lundur who had no locus standi to sue. 
Mr. Mehr Chand Sud quoted various rul- 
ings as to the nature of a saunjhi tenure, 
such as 13 I C 32 1 and A I R 1929 Lah 
77. these rulings however relate to a 
saunjhi or saunjhidar in villages. The pre- 
sent instance is of Jullundur City within 
Municipal limits. Admittedly there are a 
very large number of proprietors in Jul- 
lundur who represent all tribes, communi-, 
ties and castes and the majority of whom 
are Muslims. It would be extremely diffi- , 
cult for the proprietors of Jullundur to 
combine so as to bring a suit to remove 
any person who was a saunjhidar in the 
usual sense. 

Mr. Achru Ram for the respondents con- 
tends that in reality the property belongs 
to the institution and that this is proved 
by the admitted fact that the descent was 
from Guru to chela, see 101 P R 1905, 3 and 
146 I C 257, 4 and also by the fact that in 
the settlement of 1914-15 Indargir was 
recorded as saunjhidar for the entire hold- 
ing including 23 kanals, 9 marlas as taiab. 
Mr. Mehr Chand Sud cites a recent Privy 
Council ruling reported in A I R 1938 P C 
195 6 in which it was held that property 
whioh had descended fro m Guru to chela was 

1. Muhammad Badar Khan v. Chiragh Shah, 
(1912) 16PLR 1912=13 I 0 32. 

2. Bandar v. Ram Chand, (1929) 16 A I R Lah 
77=109 I C 653. 

3. Mt. Har Devi v. Cham Das, (1905) 101 P R 

1905=106 P W R 1905=12 P L R 1906. 

4. Baran Das v. Shromani Gurdwara Parbandhak 

Committee Amritsar, (1933) 20 A I R Lah 
252=146 I O 257. 

5. Parmanand v. Nihal Chand, (1938) 25 A I R 

P 0 195=175 I C 459=65 I A 252=1 L R 
(1938) Lah 458=32 B L R 821 (P C). 
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not the property of the institution. There 
were special circumstances in that case; a 
mahant, in the year 1875, had described the 
property in dispute as private property in 
his will and there was ample documentary 
evidence to show alienations of various pro- 
perties by the mahants in exercise of their 
rights of ownership. These circumstances 
do not exist in the present case. I agree 
with the learned District Judge that in this 
case thesaunjhi rights, whatever they were, 
must be regarded as belonging to the insti- 
tution and not to the individual in charge. 
Mr. Mehr Chand Sud contended that the 
suit was not regularly brought because one 
of the twenty persons to whom sanction had 
been given died before the suit was lodged. 
After reference to two Privy Council rulings, 
48 I A 12 6 and I L R (1938) Lah 383, 7 I 
hold that the suit was regular. In 48 I A 
12° their Lordships said : 

_ There was also a point that the person who ori- 
ginally raised the suit and got the sanction having 
died the suit could not go on, but there does not 
seem any force in that point either, it being a suit 
which is not prosecuted by individuals for their 
own interests, but as representatives of the general 
public. 

In I L R (1938) Lah 383 7 it was held 
that where sanction had been granted under 
S. 93 to three persons and only two insti- 
tuted the suit, the third not doiDg so be- 
cause of his absence in another province, 
the suit was validly instituted. Following 
these rulings, I hold that the death of one 
out of twenty persons who had obtained 
sanction does not invalidate the suit. The 
most serious objection perhaps, is that the 
defendant is not a trustee and that S. 92, 
therefore does not apply. S. 92, Civil P. C., 
runs : 

In the case of any alleged breach of any express 
or constructive trust created for public purposes of 
a charitable or religious nature .... 

There is, of course, no express trust. The 
learned District Judge found that the defen- 
dant was a trustee de son tort, i. e., a person 
who has not been rightfully appointed a 
trustee and purports to manage the trust 
property. I do not think that this descrip- 
tion applies to a person who has succeeded 
to religious property as son and chela of his 
father. Mr. Achhru Ram called him a de facto 
trustee and I find that there are two impor- 
tant cases in which Division Benches of the 
Madras and the Bomba y High Courts have 

C. Anand Rao v. Ram Das Dadu Bam. (1921) 8 
AIRPC 323=62 I C 737=48 I A 12=48 
Cal 493=17 NLR37 (P C). 

7. Ali Begam v. Badrul Islam All Khan, (1938) 

25 A I R P C 184=174 I 0870=65 I A 198= 

I Ij R (1938) Lah 383=32 BLR 749 (PC). 


referred to a man in a similar position as a 
constructive trustee. They are 84 I C 808 8 
where the Bombay High Court held that a 
mahant or mutwalli would ordinarily seem 
to be a constructive trustee under S. 92, 
Civil P. C., for his fiduciary position would 
be that of a manager or custodian of pro- 
perty held for public purposes of a charit- 
able or religious nature, and 50 Mad 567 9 
where it is laid down that 
where the properties in question belong to a mutt 
the head of the mutt is answerable for mal- 
administration as a trustee in a general sense, 
though he may not be an express trustee in the 
English sense. 8. 92, Civil P. G., is applicable to 
suoh a case, and a suit can be instituted for removal 
of the head of the mutt and for a scheme, after 
obtaining the sanction prescribed by the Section. 

It is certain that, if the suit had been 
instituted against the defendant without 
obtaining sanction under S. 92, strong ob- 
jection would have been taken that the suit 
did not lie. Mr. Mehr Chand Sud also relied 
on the terms of the plaint: the plaintiffs 
alleged that they had a right to appoint the 
Sadhu in charge, they described him as a 
trespasser and sought his ejectment. The 
plaintiffs certainly failed to prove their 
right of appointments and in my opinion 
the defendant is not a trespasser and the 
term ejectment’ is unsuitable, but we have 
to see what has actually been proved and 
what is the duty of the Court in the cir- 
cumstances. The plaintiffs have proved that 
the defendant, the son of the previous 
sanyasi, is a man of bad character who i 3 
neglecting his duties and that the temples 
are falling into neglect. They have proved 
that on account of his bad character wor- 
shippers, especially women, do not go to the 
temple. They have proved, in my opinion, 
that the land attached to the institution is 
the saunjhi of the institution rather than of 
the individual in charge. In such circum- 
stances, I think that the plaintiffs are enti- 
tled to a decree under S. 92, Civil P. C., for 
the removal of the defendant and I would 
dismiss this appeal with costs, only modi- 
fying the decree of the Courts below by 
deleting the words “or ejectment.” 

# 

D.S./r.k, Appeal dismissed. 


8. Shripat Prasad v. Lakshmidas, (1924) HAIR 

Bom 193=84 I C 808=25 Bom L R 747. 

9. Nelliappa Acbari v. Pannaivanam Achari, 

(1927) 14 A I R Mad 614=101 I 0 420=50 
Mad 567=52 M L J 415. 
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FULL BENCH 

Tek Chand, Bhide and Din 
Mohammad JJ. 

Khair Mohd. Khan and another 

Plaintiffs — Appellants, 
v. 

Mt. J annat and others — Defendants 

0 Respondents. 

becond Appeal No. 109 of 1939, Decided 
on 7th June 1940, from decree of Dist. 
Judge, Karnal, D /- 30th October 1938. 

* * Act ( 1908 )» S. 23 and Art. 

1 . ~7 Continuing wrong” — Test for deter- 
mination Encroachment by joint owner by 
building chabutra on common land claiming it 
«s his own is not continuing wrong — Suit for 
injunction is governed by Art. 120 and not by 

In considering whether the particular act com- 
plained of constitutes a continuing wrong within 

, e m e a ning of 8. 23 for which the cause of action 
arises de die in diem, it is necessary to keep in 
mind the distinction between an ‘injury’ and the 
‘effects of that injury.” Where the injury com- 
plained of is complete on a certain date there is 
no ‘continuing wrong” even though the damage 
caused by that injury might continue. In such case 
the cause of action to the person injured arises once 
and for all, at the time when the injury is inflicted 
and the fact that the effects of the injury are felt 
by the aggrieved person on subsequent occasions 
intermittently or even continuously does not make 
the injury a ‘‘continuing wrong” so as to give 
him a fresh cause of action on each such occasion. 
If however the act is such that the injury itself is 
continuous, then there is a ‘‘continuing wroDg” 
and the case is governed by S. 23. [P 360 0 1] 

In the case of a ‘‘trespass” there is fresh injury 
and a fresh cause of action at every moment 
during the period during which the trespass con- 
tinues. But where the act complained of amounts 
to complete ouster of the plaintiff, the injury is 
complete at the date of the ouster. To such cases 
S. 23 does not apply. An encroachment made by a 
joint owner by building a chabutra on land reserv- 
ed for common purposes, olaiming it as his own, 
does not constitute a continuing wrong within the 
meaning of S. 23. It is complete ouster and Is a 
wrong complete at the time the construction is 
put up. Hence a suit for injunction is governed by 
Art. 120 and not by S. 23 : A I R 1934 Pat 131; 

1 C W N 96; 2 I C 410: AIR 1916 Cal 733; AIR 
1923 Cal 365 and AIR 1935 Cal 405, Dissent.; 
Case law reviewed. [P 363 C 1, 2] 

Madan Mohan Kapur — for Appellants. 

F. 0. Mittal — for Respondents. 

Judgment of the Foil Benoh 

Tek Chand J. — The suit whioh has 
given rise to this reference was instituted 
by Khair Mohammad and Abdul Majid, 
plaintiffs of Jhajjar, District Rohtak, against 
Mb. Janat and Mt. Milk-ul-nisa, defendants, 
for issue of a perpetual injunction directing 
the defendants to demolish a chabutra 
(platform) constructed by them on a por- 


tion of a courtyard which, it was alleged, 
was the joint property of the moballadars 
and has been reserved for their common 
user. The plaintiffs complained that the 
chabutra obstructed the passage of carts 
and other vehicles from the outer thorough- 
fare into the courtyard and caused great 
inconvenience to them and other persons 
living in the mohalla. They therefore pray- 
ed that the defendants be directed to de- 
molish it. The defendants denied that the 
land on which the chabutra had been con- 
structed belonged to the moballadars collec- 
tively.. They alleged that it was their 
exclusive property and they could use it in 
any way they liked. In the alternative, 
they pleaded that even if the land under- 
neath the chabutra were found to be the 
common property of the mohalladars the 
suit was barred by limitation as the chabu- 
tra had been in existence for more than 
six years before the institution of the suit. 

The trial Judge found’against the defen- 
dants on both these points and decreed the 
suit. On appeal the District Judge affirmed 
the finding that the chabutra had been con- 
structed on a portion of the courtyard 
which was the common property of the 
mohalladars. After an examination of the 
evidence he came to the conclusion that 
only a part of the chabutra had been con- 
structed in* 1925, that the plaintiffs had 
extended it to its present dimensions about 
two years before the institution of the 
suit and that this recent extension obstruc- 
ted the passage of carts and carriages to 
the courtyard. He held that the suit was 
governed by Art. 120, Limitation Act, under 
which the plaintiff had six years to sue 
from the date of the construction. He there- 
fore found that the suit was barred by time 
qua the portion of the chabutra which had 
been constructed in 1925, but it was with- 
in limitation as regards the extension which 
had been made within six years of the suit. 
He accordingly modified the decree of the 
trial Court restricting the injunction to the 
demolition of that portion of the ebabutra 
which had been constructed recently and 
dismissing the suit as regards the portion 
which had been in existence since 1925. 
On second appeal before the Single Bench 
the findings of fact arrived at by the Dis- 
trict Judge were not questioned but it was 
contended that the suit had been erro- 
neously held to be barred by limitation 
with regard to that portion of the chabutra 
which had been found to have been con- 
structed in 1925. It was urged that the 


360 Lahore Ehair Mohd. Khan v. Mt 

structure in question was in the nature of 
an encroachment upon common property 
and thus constituted a “continuing wrong” 
and therefore the suit was governed by 
S. 23, Limitation Act, which lays down that 
in such cases a fresh period of limitation 
begins to run at every moment of the time 
during which the wrong complained of con- 
tinues. As the rulings bearing on the point 
appeared to be conflicting the learned Judge 
referred the case to a Division Bench who 
in turn have referred it to the Full Bench. 

In considering whether the particular 
Act complained of constitutes a “continu- 
ing wrong” within the meaning of S. 23 
for which the cause of action arises de die 
in diem it is necessary to keep in mind 
the distinction between an “injury” and 
the “effects of that injury.” Where the 
Injury complained of is complete on 
a certain date, there is no “continuing 
wrong” even though the damage caused by 
that injury might continue. In such a case 
the cause of action to the person injured 
arises, once and for all, at the time when 
the injury is inflicted, and the fact that the 
effects of the injury are felt by the aggrieved 
person on subsequeut occasions, intermit- 
tently or even continuously, does not make 
the injury a “continuing wrong” so as to 
give him a fresh cause of action on each 
such occasion. If however the act is such 
that the injury itself is continuous then 
there is a “continuing wrong” and the case 
is governed by S. 23. As observed by 
Mookerjee J., in 31 1 C 242, 1 the essence of 
a continuing wrong is that 
the act complained of creates a continuing source 
of injury and is of such a nature as to render the 
doer of it responsible for the continuance; in such 
cases a fresh cause of action arises de die in diem. 
To put the matter in another way, where the 
wrongful act produces a state of affairs every 
moment’s continuance of which is a new tort, a 
fresh cause of action for the continuance lies. 

The question in each case therefore is 
whether the “injury,” which is the basiB of 
the grievance of the aggrieved party is 
itself “continuing,” or whether the injury 
was complete when it was committed but 
the damage flowing from it has continued 
or is continuing. If the former, the case 
falls within the purview of S. 23, Limi- 
tation Act, and the cause of action arises 
de die in diem ; if the latter, the termi- 
nus a quo is the date on which the wrong- 
ful act was done. For an instance of 
a “continuing wrong,” reference may be 

1. Brojendra Kishore Roy v. Bharat Chandra Roy, 
(1916) 3 A I R Cal 751=31 I C 242=22 CLJ 
283=20 C W N 481. 
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made to 6 Cal 394 2 where some 40 or 50 
years before the suit the plaintiff’s ances- 
tors, after making compensation to the 
defendants, had constructed a pain or arti- 
ficial watercourse on the defendants' land 
to take water from a natural stream to the 
plaintiff’s land. Some years before the suit 
the defendants, without authority, had ob- 
structed the flow of water along the pain 
by making dams and cuts in the channel 
and thus drew off continuously, from day 
to day, water from the plaintiff’s channel 
and diverted it to their own fields. In a suit 
by the plaintiff for a declaration of his sole 
right to the pain and an injunction direct- 
ing the defendants to close the openings 
and restraining them from draining off the 
water in future, it was held by their Lord- 
ships of the Privy Council that the dams, 
cuts and other modes of obstructing or 
diverting the water from the watercourse 
were in the nature of a “continuing nuis- 
ance” as to which the cause of action was 
renewed de die in diem so long as the ob- 
structions causing such interference were 
allowed to continue and the suit was held 
to fall within S. 24, Limitation Act 9 of 
1871 (which corresponded to S. 23 of the 
present Aot 9 of 1908). Other instances of 
“continuing wrongs” are continued pollu- 
tion of a stream, (1894) 1 Ch 293; s obstruc- 
tion caused to immemorial egress of rain 
water from the plaintiff’s house through a 
drain on the defendant’s land, 6 Bom 20;* 
obstruction of discharge of surface water, 41 
I C 863,° obstruction of light and air 
through ancient windows, (1831) 2 B & Ad 
97, e 59 Mad 75 7 and A I R 1936 Lah 334. 8 
In all such cases the “injury” is continuous 
and therefore limitation runs every moment 
of the time, during which the injury con- 
tinues. 

The present case however stands on an 
entirely different footing. Here, so far as 
the portion of the platform which was con- 
structed in 1925 i s concerned, the injury 

2. Raj Rup Koer v. Abul Hossein, (1881) 6 Cal 

394=7 I A 240=7 OLR 529=4 Bar 199 =3 

Suther 816 (P C). 

3. Hole v. Chord Union, (1894) 1 Ch 293 = 65 

L J Ch 469=7 R 84=70 L T 52. 

4. Punja Kuvarji v. Bai Kuvar, (1881) 6 Bom 20. 

5. Kaseswar Mukerjee v. Annoda Prosad, (1918) 

5 A I R Cal 422=41 1 C 863=22 OWN 666. 

6. 8hadwell v. Hutchinson, (1831) 2 B & Ad 97 

= 4 Car & P 333=9 LJ(OS)KB 142. 

7. Ponnu Nadar v. Kumaru Reddiar, (1935) 22 

AIR Mad 967=161 I C 653=59 Mad 75=69- 

MLJ 739. 

8. Moti Ram v. Hans Raj, (1936) 23 A I R Lah- 

334=162 I C 303. 
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v?as oomplefced at the time of the construc- 
tion. The act of the defendants by con- 
structing the ohabutra on the common land 
and thus appropriating it to their exclusive 
use, amounted to a complete dispossession 
and ouster of the plaintiffs and the other 
mohalladars. It was not a "continuing” 
wrong, but a wrong which was completed 
at the time the construction was put up ; 
it was not an "injury” which, to use the 
classical words of Blaokstone "had been 
committed by continuation from one given 
day to another” (Book III, Ch. 12, p. 211). 
The cause of action to the aggrieved mohal- 
ladars arose once and for all at the date of 
the ouster. It does not arise afresh every 
day that the structure exists and to such a 
case the provisions of S. 23 do not apply. 
There is a large number of cases decided by 
the Chief Court and this Court in which 
this view has been taken, and with which 
I am in respectful agreement. In 124 P R 
1912 9 the plaintiff, acting on behalf of the 
village proprietary body, sued for the re- 
moval of a structure which had been con- 
structed by the defendant in a specific field 
in the shamilat which had been reserved as 
a thoroughfare. It was held that the act 
complained of was not a continuing wrong 
and S. 23 did not apply. The case was held 
governed by Art. 120. 


. ^ BLR 1912 10 the suit had been 
instituted for a perpetual injunction direct- 
ing the defendants to restore to its original 
condition certain land, which had been 
originally reserved for the common use of 
the proprietors but which had been en- 
croached upon by the defendants. It was 
held that the case was governed by Art. 120 
and as the structures complained of had 
been constructed more than six years before 
the institution of the suit, the claim was 
barred by time. In A I R 1921 Lah 242 11 
the plaintiffs, claiming to be joint owners 
of a certain courtyard, had sued for the 
issue of a mandatory injunction to the de- . 
fendants to remove certain chappers which 
they had constructed, and to restore the 
courtyard to its former condition. It was 
found that the chappers were constructed 
more than six years before the suit, which 
was dismissed as bar red under Art. 120. It 

9. Aohar Singh v. Badhawa Singh, (1912) 124 
P R 1912=15 I 0 285=2 PLR 1918 == 132 
P W R 1912. 

10 ' SIn 8 h v - Nafchu Ram, (1912) 151 PLR 

1912=13 I 0 661=77 P W R 1912. 

11# T- Hira BlD 8h, (1921) 8 A I R Lah 

— DU X C 20. 


was further held that S. 23 had no appli- 
cation, as 

the moment the chappers were erected the injury 

complaimed of, and sought to bo removed by the 

issue of an injunction, was complete. There was 

no continuing” Injury within the meaning of 

the statute, even though the effect of the injury 
continued. J 7 

In A I R 1926 Lah 455, 12 a suit for a 
perpetual injunction for the removal of an 
enoroachment made on common land was 
held barred under Art. 120, as the suit had 
been instituted more than six years after the 
encroachment. Other instances of similar 
cases will be found in A I R 1932 Lah 220 13 
and 1935 PLR 160. 14 Reference may also 
be made to the decision of the Calcutta High 
Court in 49 I C 93, 15 where a rowak had 
been constructed on common land and it 
was held that the injury was completed on 
the erection of the rowak and there was no 
continuing wrong within the meaning of 
S. 23. Similarly, in 19 Mad 154 lc a suit by 
a Municipality to recover, as forming part 
of a highway, a strip of land adjoining the 
house of the defendant on which a pial had 
been erected more than forty-five years 
before the suit, was dismissed on the ground 
that there was no evidence that the strip 
in question had been used by the public as 
a part of the street for many years. In all 
these cases the obstruction was of a per- 
manent nature and the injury had been 
completed when the structure complained 
of was built and it was held that S. 23 had 
no application. 

There are some cases decided in Calcutta 
which contain observations supporting the 
opposite view (l C W N 96, 17 2 I C 410, 18 
29 I C 385, 19 AIR 1923 Cal 365 20 and 
AIR 1935 Cal 405 21 ). All these decisions 
p urport to be based on 6 Cal 394 2 above 

12. Kalian Singh v. Fazal Din, (192G)T3 aTr 

Lah 455=94 I O 1055. 

13. Wadhawa v. Allah Ditta, (1932) 19 A I R Lah 
220=135 I C 681=33 PLR 180. 

14. Jal Narain v. Municipal Committee, Delhi. 

(1935) 37 P L R 160. 

15. Ashutosh Sadukhan v. Corporation of Calcutta. 
(1919) 6 A I R Cal 807=49 I C 93 = 28 C L J 
494. 

16. Municipal Commissioners for the City of 

Madras v. Sarangapani Mudaliar, (1896) 19 
Mad 154. 

17 ‘ 96 ° 0JaD Bibl V * Shamed Ali * U 892 ) 1 

18. Nerode Kanta v. Bharat Chandra, (1909) 2 

I C 410. 

19. Nazlmulla v. Wazidulla, (1916) 3 AIR Cal 733 

=29 I C 385=21 C L J 640. 

20. Dwarka Nath v. Rash Behari Guha, (1923) 10 
A I R Cal 365=76 I C 401=27 OWN 936. 

21. Sarat Chandra v. Nirode Chandra, (1935) 22 
A I R Cal 405=166 I C 390. 
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referred fco and in some of them it has been 
broadly stated that there is no distinction 
between an obstruction to a water-course 
and one to a way, and wrongful interference 
with a right of way constitutes a continuing 
nuisance (29 I C 385 19 ). With great defer- 
ence, it must be said that this proposition 
is too widely expressed and cannot be ac- 
cepted as correct in all cases, regardless of 
the nature and extent of the encroachment 
or obstruction. There is, for instance, no 
analogy between the case decided by the 
Privy Council and a case in which a right 
of way has been obstructed by the con- 
struction of a wall or a building of a more 
or less permanent character, which has 
completely blocked the way of the plaintiff. 
As has been stated above, in 6 Cal 394 2 the 
defendants by making dams and cuts in the 
water channel, which had been constructed 
by the plaintiff on the defendants’ land, 
were diverting, continuously and day by 
day the water from the water channel to 
their own lands. They were thus commit- 
ting a fresh wrong every time that the 
water was so diverted. In 29 I C 385, 19 
reference was made to two English cases. 
But the facts of those cases were materially 
different. Indeed, one of them, (1873) 8 
Ch A 650, 22 brings out prominently the 
distinction between obstructions which are 
permanent and those whioh are not. There, 
the way to the yard of the owner of an inn 
was obstructed by the loading and unload- 
ing of heavy waggons, of the defendant who 
owned the adjoining property. The obstruc- 
tion was not permanent ; it was caused 
whenever the waggons were loaded and 
unloaded and each such obstruction gave a 
fresh cause of action to the plaintiff. In the 
other English case referred to, (1891) 3 
Ch D 411 23 a mandatory injunction to re- 
move the obstruction to a right of way had 
been refused, the defendant had then be- 
come insolvent, and the plaintiff applied to 
the Insolvency Court for leave to take pro- 
ceedings for the abatement of the nuisance. 
Chitty J. granted leave to take such pro- 
ceedings for this purpose but took care to 
say (page 416) that “he was not deciding 
the point in favour of the applicant.” It 
may be noted that no question of limitation 
appears to have arisen or decided in that 
case. 

Some cases decided by the Patna High 
Court were cited before us. But the course 

22. Thorpe v. Brumfitt, (1873) 8 Ch A 650. 

23. Lane v. Chapsey, (1891) 3 Ch D 411 = 61 

L J Ch 55=65 L T 375=40 W R 87. 


of decisions in that Court does not appear 
to be uniform. In A I R 1934 Pat 34 24 the 
Calcutta cases, mentioned above, were fol- 
lowed and it was held that a suit for decla- 
ration that certain pathways were lands on 
which the plaintiff and the public had a 
right is governed by S. 23, Limitation Act, 
and the wrong being a continuing wrong, 
no question of limitation arose. This case 
was disapproved in 19 Pat 208, 25 where the 
Calcutta cases were criticized at length, 
and it was laid down that where the wrong 
amounts to dispossession of the plaintiff, 
then although it may be a continuing wrong, 
the plaintiff cannot recover possession after 
twelve years, because under S. 28, Limita- 
tion Act, he himself has got no right left. 
With great deference to the learned Judges 
who decided that case, while agreeing with 
their criticizm of the Calcutta decisions, 

I find myself unable to accept their ulti- 
mate conclusion. If the wrong is really a 
“continuing wrong”it is difficult to see how. 
the plaintiff’s right will be lost by lapse of 
12 years from the date when it was first 
committed. Ex hypothesi, the cause of 
action to the plaintiff arises de die in diem, 
so long as the obstruction exists, and if 
this be so, S. 28 will not apply so as to 
extinguish his title. 

The learned counsel for the appellant 
also referred to the recent deoision of their 
Lordships of the Privy Council in 12 Pat 
681 26 and to a case decided by the Chief 
Court reported in 31 P R 1917. 27 But both 
these cases are clearly distinguishable. In 
the former case, certain structural altera- 
tions had been made by the defendants in 
the character of the oharans (footprints) of 
Jain Saints in certain shrines on the sacred 
hill of Parashnath in Bihar; and in the 
latter, a balakhana had been constructed 
on a mosque and was used for his residence 
by the defendant. These acts of sacrilege, 
resulting in interference with the plaintiffs’ 
right of worship, were held to be “conti- 
nuing wrongs” which afforded them a re- 
curring cause of action to have the offending 
obstructions removed. The principle of 
these cases, therefore, does not apply to 
this case, which stands on an entirely 

24. Bhagwan Dutt v. Asharfi Lai, (1934) 21 A I R 

Pat 34=146 I G 408. 

25. Bibhuti Narayan v. Mahadeo Asram Prasad, 

(1940) 27 A I R Pat 449=19 Pat 208. 

26. Hukam Chand v. Maharaj Bahadur Singh, 

(1933) 20 A I R P C 193=144 I C 346=60 IA 

313=12 Pat 681 (P C). 

27. Muhammad Ahmad v. Muhammad Fazal, (1917) 

4 A I R Lah 160=39 I C 116=31 P R 1917. 
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different footing. After careful considera- 
tion, I see no reason to doubt the correct- 
ness of the view taken in this Court in the 
oases cited above, that where the act com- 
plained of amounts to complete ouster of 
the plaintiff, the injury is complete at the 
date of the ouster. To such cases S. 23 does 
not apply, and the plaintiff ha3 six years 
from the date of obstruction to sue for 
declaration or injunction and 12 years for 
possession. I would accordingly hold that 
the learned District Judge came to a cor- 
rect conclusion in holding that this case is 
governed by Art. 120 and that the plain- 
tiffs’ claim relating to that portion of the 
platform which had been constructed in 
1925 was time barred. I would accordingly 
dismiss the appeal, but would leave the 
parties to bear their own costs throughout. 

Bhide J. — The facts of the case have 
been fully given in the judgment of my 
learned brother Tek Chand J. Shortly stat- 
ed, the question for decision is whether an 
encroachment made by a joint owner by 
building a chabutra on land reserved for 
common purposes, claiming it as his own, 
constituted a ‘continuing wrong’ within the 
meaning of S. 23, Limitation Act. Unfor- 
tunately, the expression ‘continuing wrong’ 
has not been defined in the Limitation Act 
and its precise meaning is not easy to ascer- 
tain. According to the test laid down in 31 
I C 242 1 there is a 'continuing wrong’ when 
the wrongful aot complained of produces 
a state of affairs every moment ‘a continu- 
ance of which is a new tort.' There seems 
to be good authority for the proposition 
that in the case of a ‘trespass’ there is a 
fresh injury and a fresh cause of action at 
every moment during the period during 
which the trespass continues: see Pollock on 
Torts, Edn. 12, p. 393, Clerk and Lindsell 
on Torts, Edn. 9, p. 401, also (1839) 10 A & 
E 503. 2 * But where there is a complete dis- 
possession and ouster by building a perma- 
nent structure in assertion of an adverse 
title as in this case, can the case be pro- 
perly treated as one of " trespass ” only ? 
The real wrong complained of in this case 
was the dispossession of the plaintiffs by 
the defendants in assertion of a hostile 
title. This took place when the chabutra 
jwas built. I am therefore inclined to agree 
that the injury in this case was completed 
and the cause of action, whether for the 
removal of the chabutra or for possession 
of the land u nderneath, arose once for all 

28. Holmes v. Wilson, (1839) 10 A & E 603 = 50 
R R 492. 


when the chabutra was built, and the plain- 
tiffs were thereby dispossessed of the land. 

The only two rulings of their Lordships 
of the Privy Council cited before us were 
6 Cal 394“ and 12 Pat 681, 26 but the facts 
of these are clearly distinguishable as 
pointed out by my learned brother. It 
seems difficult to see how the principle of 
these rulings could be applied to a case of 
the present description. The rulings of the 
High Courts on the question seem to be 
conflicting, but the current of decisions in 
this Court is in favour of the view that an 
encroachment of the kind in dispute in the 
present instance does not constitute a con- 
tinuing wrong. It may be pointed out that 
according to the decision in the Full Bench 
case reported in 14 Lah 267 20 (see p. 281) 
it would be open in such a case to sue for 
joint possession within 12 years. In the 
present instance however the plaintiffs have 
chosen to sue for an injunction only. For 
this form of relief limitation is governed by 
Art. 120. I accordingly agree in dismissing 
the appeal and leaving the parties to bear 
their own costs as proposed by my learned 
brother. 

Din Mohammad J. — The question whe- 
, tber a certain case is covered or not by the 
principle enunciated in 6 Cal 394 2 is not 
free from difficulty. The nearest approach 
to a solution of this complicated problem is 
found in the observations made by Muker- 
jee J., in this behalf in 31 I C 242. 1 But if 
I may say with all respqct, even the dis- 
tinction drawn there between an injury 
whioh itself continues and an injury whose 
effect alone continues is too subtle to be of 
any practical use. It requires a very acute 
brain to distinguish between the case of a 
dam that diverts the flow of water and that 
of a permanent structure which blocks a 
public way as was the case in 19 Mad 154 10 
or encroaches upon the common land and 
thus interferes with the rights of persons 
interested therein which is dealt with in 
some Lahore judgments. In spite of the 
difficulty involved however some working 
principle must be evolved from the cases so 
far deoided, whioh may serve as a guide for 
the Subordinate Courts in future, and, as 
at present advised, I am of opinion that the 
rule enunciated by my learned brother Tek 
Chand J. is in accord with the bulk of 
authority in this Court at least. I accord- 
ingly agree that the appeal be dismissed. 

D.S./r.K. Appeal dismissed. 

29. Mastaa 8ingh v. Santa Singh, (1933) 20 A I R 
Lah 705=14 Lah 267=34 P L R 618 (F B). 


364 Lahore 


Labh Singh v. Hassu (FB) (Bhide J.) A. I. R. 


A. I. R. 1940 Lahore 364 

FULL BENCH 

Tee Chand, Monroe and Bhide JJ. 
Labh Singh — Defendant — Appellant. 

v. 

Hassu and others — Plaintiffs — 

Respondents. 

Letters Patent Appeal No. 84 of 1939, 
Decided on 7fch June 1940, from decree of 
Dalip Singh J., Reported in A I R 1939 
Lah 374. 

(a) Punjab Tenancy Act (16 of 1887), Sec- 
tions 59 (3) and 60 — Alienation by widow of 
occupancy tenancy is void even if made in 
favour of landlord — Reversioners can get such 
alienation declared void independently of ques- 
tion of valid necessity : 44 P R 1917 — AIR 
1917 Lah 408=39 I C 163 ; 37 P L R 403= A IR 
1936 Lah 70 = 155 I C 836 and AIR 1930 Lah 
942=130 I C 517 , Overruled. 

The position of the widow who has succeeded 
to her husband’s occupancy tenancy under S. 59 
is not the same as that of a widow who succeeds, 
under the personal law, to a life interest to his 
proprietary estate and whose alienations held good 
for her lifetime whether they have been effected 
for necessity or not. An alienation by sale or mort- 
gage of an occupancy tenancy by a widow is abso- 
lutely forbidden and hence such an alienation is 
void, whether it is made in favour of the landlord 
or a stranger. The reversioners of the widow have 
therefore a right to get such an alienation declared 
to be void and not binding on them, independently 
of the question of valid necessity and considqra-» 
tion for the alienation, on which the reversioners 
can usually challenge an alienation under custom. 
The mere fact that according to the provisions of 
8.60 of the Act, a transfer of occupancy rights by 
a widow falling within the ambit of S. 59 (3) 
would be voidable, at the instance of the landlord, 
would not show that the transaction would re- 
main valid until it is so avoided : 39 P R 1898; 

9 I C 339; 18 I C 623; 4 P R 1900, Rev. and 6 
P R 1913 Rev , Eel. on; 44 P R 1917= A 1 R1917 
Lah 408 = 39 I G 163; 37 P L R 403 = A I R 
1936 Lah 70=155 I C 636 and A I R 1930 Lah 
942 = 130 I C 517 , Overruled. (P 365 C 2; 

P 366 C 1, 2; P 370 C 1] 

(b) Punjab Tenancy Act (16 of 1887), S. 60 
— Suit to avoid alienation — Limitation runt 
from date of alienation (Obiter). 

Section 60 gives the landlord the right to avoid 
an alienation of a right of occupancy and presum- 
ably he can exercise the right as against the alienee 
as soon as the alienation takes place. The period 
of limitation would therefore run from the date of 
the alienation : 135 P R 1888 and 1 P R 1916 
Rev., Rel. on. [P 366 C 1] 

(c) Punjab Tenancy Act (16 of 1887), Sec- 
tion 59 (3) — Restriction on widow's power of 
alienation is really in interest of reversioners 
and not of landlord. 

The restriction on widow’s power of alienation 
Is an incident of her tenure as an occupancy tenant. 
This restriction is really in the interests of the re- 
versioners and not of the landlord : 6 P R 1913 
(Rev.), Rel. on. [p 367 C 2] 

Achhru Ram and Prem Nath Chadba 

— for Appellant. 
Barkafc Ali — for Respondents. 


Judgment of the Full Bench 


Bhide J. — The material facts of the case 
giving rise to this appeal may be shortly 
stated. An occupancy holding under S. 6, 
Punjab Tenancy Act, was held in equal 
shares by four persons viz., Hassu, Ali Mo- 
hammad, Mt. Zainab Bibi and Mt. Fatima 
Bibi, whose relationship to one another 
will be apparent from the following pedi- 
gree-table : 

UMAR DIN 


j 

Khuda Baksh 

I 

Allah Ditta=(widow) 
Mt. Fatima 


I 


I 

Mohammad 

Bakhsh 

I 

Ghazi 

I 


Hasu 

(plaintiff 1) 


Ali Mohammad 
(plaintiff 2) 


I 


Lai Din=(widow) Mt. Zainab Bibi 
(pre- deceased his father) (plaintiff 3), 


Mt. Fatima sold her one-fourth share in 
the holding to Sobha Singh, defendant, tbe 
landlord, on 30th April 1937. Thereupon 
the other three co-tenants, viz. Hassu, Ali 
Mohammad and Mt. Zainab Bibi, instituted 
the present suit for a declaration that tbe 
sale shall not be binding on them, as it was 
effected without any valid necessity or con- 
sideration. The trial Court found that no 
necessity had been established for the sale 
but dismissed the suit on the ground that 
the sale being in favour of the landlord, the 
occupancy tenancy became extinct to the 
extent of the share sold and hence the 
plaintiffs had no locus standi to challenge 
the alienation according to the principle laid 
down in 31 P R 1896 1 and followed in sub- 
sequent rulings. On appeal the learned 
Additional District Judge, was of opinion, 
that the sale in question was tantamount 
to an abandonment of the tenancy by Mt. 
Fatima, and the plaintiffs, beiDg her next 
heirs, were entitled to challenge the sale 
according to the rule laid down by a Divi- 
sion Bench of the Punjab Chief Court 
(Chatterji and Anderson JJ.) in 39 P R 
1898. 2 The learned Judge noticed that the 
view expressed in this ruling to the effect 
that an alienation by a widow is void under 
S. 59 (3), Punjab Tenancy Act, was dis- 
sented from in a ruling of this Court re- 
ported in A I R 1930 Lah 942, 3 in which 


l.iDidaru v. Banna, (1896) 31 P B 1896 (F B). 

2. Ishar Singh v. Lai Singh, (1898) 39 P R 1898. 

3. Thando v. Hashm Ali, (1930) 17 A I R Lah 
942 = 130 I C 517. 
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rfe was held, following a later Division Bench 
-ruling of the Punjab Chief Court reported 
in 44 P R 1917, 4 that such an alienation is 
not void but is only voidable at the instance 
of the landlord. The learned Judge was 
however somehow of the opinion that the 
plaintiffs were still entitled to sue to set 
aside the alienation in favour of the land- 
lord according to the principles laid down 
in 39 P R 1898. 2 He accordingly accepted 
the appeal and decreed the plaintiffs’ suit. 

The defendant preferred a second appeal 
to this Court which came up for hearing 
before Dalip Singh J., who noticed the con- 
flict of judicial decisions on the question 
whether an alienation of an occupancy 
tenancy by a widow is to be regarded as 
void or voidable according to the provisions 
of S. 59 (3), Punjab Tenancy Aot, and ex- 
pressed his doubt about the correctness of the 
view taken by Division Benches in 44 P R 
1917 4 and A I R 1936 Lah 70 B to the effect 
that such an alienation is voidable and not 
void. He did not however consider it neces- 
sary to go into this question further as he 
was of opinion that the joint tenancy in this 
case being one as against the landlord, an 
alienation of a fractional interest by one of 
the co-tenants could not affect the interests 
of the other co-tenants. In support of his 
view, the learned Judge relied on the prin- 
ciples laid down in the Full Bench ruling 
reported in 11 Lah 427 8 and also on general 
principles. The learned Judge accordingly 
affirmed the decision of the Additional Dis- 
trict Judge — though on different grounds 

and dismissed the appeal. From this deci- 
sion, a Letters Patent appeal was filed, 
which came up for hearing before a Divi- 
sion Bench; but that Bench considered that 
the appeal raised important and difficult 
questions of law, which should be decided 
by a Full Bench. The appeal had accord- 
ingly, been referred to a Full Benoh for 
decision. 

> The two points of law on which the deci- 
sion of this appeal turns are : (i) whether 
a sale by a widow of an occupanoy tenancy 
is void or only voidable under S. 59 (3), 
Punjab Tenanoy Act; (ii) whether a sale by 
a co-tenant of his share in a joint holding in 
favour of his landlord extinguishes his share 
in the tenanoy and ther efore the rever- 

4. Thakur Singh v. Bihari Lai, (1917) 4 AIR 

Lah 408=39 I 0 163=44 P R 1917. 

6. Hargobind v. Gurdasmal, (1936) 23 A I R Lah 

70=155 I 0 836=37 P L R 403. 

6. Moti Lai v. Kartar Singh, (1930) 17 A I R 

1 0 1=11 Lah 427=31 P L R 

644 (P B). 


sioners of the alienor have no locus standi 
to challenge such an alienation. As regards 
the first point the provisions of sub-s. (3) of 
S. 59 are as follows : 

When the widow of a deceased tenant succeeds 
to a right of occupanoy, she shall not transfer 
the right by sale, gift or mortgage or by sub-lease 
for a term exceeding one year. 

, yisw of the wording of this sub-sec- 
tion, it was held by a Division Bench of 
the Punjab Chief Court in 39 P R 1898, 2 as 1 
mentioned above, that an alienation by sale 
or mortgage of an occupancy tenanoy by a 
widow is absolutely forbidden and hence 
such an alienation is void, whether it is 
made in favour of the landlord or a stranger. 
It follows therefore that the reversioners of 
the widow have a right to get such an alie- 
nation declared to be void and, therefore 
not binding on them, independently of the 
question of valid necessity and consideration 
for the alienation, on which the reversioners 
can usually challenge an alienation under 
oustom. A similar interpretation was placed 
on the provisions of sub-s. 3 of S. 59, Pun- 
jab Tenancy Act, in some later rulings of 
the Punjab Chief Court as well as of the 
Financial Commissioners, see e. g., 54PLR 
1911, 7 18 I C 623, 8 4 P R 1900 (Rev.), 9 6 
P R 1913 (Rev.), 10 etc., up to the year 1917, 
when a different interpretation was placed 
on that sub-section by another Division 
Bench of the Punjab Chief Court (Shadi Lai 
and Broadway JJ.). In that case a widow 
had gifted her occupancy holding and the 
gift was challenged by the landlord. The 
learned Judges first repelled the contention 
that the gift was tantamount to an abandon- 
ment of the tenancy and then went to con- 
sider the question whether the gift was 
void or voidable. They referred to S. 60 of 
the Act, which lays down that 
any transfer of a right of occupanoy in contraven- 
tion of the foregoing provisions of this chapter shall 
be voidable at the instance of the landlord, 

and held that the language of this Section 
was wide enough to cover the gift in dispute 
as it was a transfer made in contravention 
of the provisions of one of the preceding 
Sections, viz. S. 59, and therefore the gift 
was only voidable at the instance of the 
landlord and not absolutely void. The only 
ruling on the subject, to which the atten- 
tion of the learned Judge s was drawn, was 

7. Hayat Baksh v. Gauhar, (19lTr54 PLR 19U 

— 9 I 0 339< 

8> A i!^o PniW' Hasaan » (1913) 60 P L R 1913 

— lo I o23, 

9. Prem Singh v. Jamifc Singh, (1900) 4 P R 1900 

JXO V • 

10. Mfc. Khanam Nur v. Hayat Khan, (1913) fi 

P R 1913 Rev. =22 I O 660=120 P L R1914 
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apparently 54 P L R 191 1. 7 The learned 
Judges considered the facts of that case to 
be distinguishable in certain respects and 
also pointed out that S. 60, Punjab Tenancy 
Act, was not considered therein. They were 
therefore not prepared to endorse the line 
of argument adopted in that ruling. In the 
end they held that the gift by the widow 
was not a void transaction and the landlord 
was not bound to sue the transferee during 
her lifetime. The possession of the alienee 
was therefore held to have become adverse 
to the landlord only on her death and the 
suit was held to be within time. With the 
greatest respect it must be said that the 
above ruling is difficult to follow. Assuming 
for the sake of argument that an alienation 
by a widow is only voidable at the instance 
of the landlord and not void, it is difficult 
to see why the possession of the alienee 
should not become adverse to the landlord 
till the death of the widow. S. 60 gives the 
landlord the right to avoid such an aliena- 
tion and presumably he can exercise the 
right as against the alienee as soon as the 
alienation takes place. The period of limi- 
tation would therefore run from the date of 
the alienation : 135 P R 1888 11 and 1 P E 
1916 (Rev.). 12 

But apart from this fact, I am unable to 
see how the language of S. 60 can be said 
to be conclusive on the question whether a 
transfer by a widow falling within the scope 
of S. 59 (3) is void or voidable. S. 60 merely 
says “any transfer made in contravention 
of the preceding Sections shall be voidable 
at the instance of the landlord.” In other 
words, it only gives the right to the land- 
lord to intervene, and avoid transactions 
which are effected in contravention, of the 
preceding Sections. The question whether a 
transaction falling within the purview of 
sub. s. 3 of S. 59 is void or voidable, must, 

I think be decided on the language used in 
that sub. section. The language used in that 
sub. section is imperative and forbids abso- 
lutely any sale, gift, mortgage or even a 
lease for more than a year, by the widow. 
According to the plain meaning of the words 
used, such an alienation would seem to be 
null and void and this was the view taken 
in 39 P R 1898 2 and in the subsequent 
rulings in which that case was followed. 
The mere fact that according to the provi- 
sions of S. 60 of the Act, a transfer of occu- 

11. Ram Chand v. Mahomed Khan, (1888) 135 
P R 1888. 

12. Labhan v. Tulsi, (1916) 1 P R 1916 Rey.=34 
I 0 523=3 P W R 1916 Rev. 


pancy rights by a widow falling within the 
ambit of S. 59 (3) would be ‘voidable,’ at 
the instance of the landlord, would not show 
that the transaction would remain valid 
until it is so avoided. As stated above, S. 60 
appears to be intended merely to give a 
locus standi to the landlord to avoid irregu- 
lar transfers made in contravention of the 
preceding Sections. If transfers falling 
within the scope of S. 59 (3) were not 
covered by S. 60, there might have been 
room for doubt as to whether the landlord 
would have any locus standi to challenge 
such transfers, even if they were void. For, 
it might have been argued that the land- 
lords’ interests were not affected as long as 
he was being paid the rent and the condi- 
tions of the tenancy were being otherwise 
fulfilled. It may have therefore been consi- 
dered advisable to include such transfers 
also within the scope of S. 60, to make the 
position clear. 

The view expressed in 44 P R 1917 4 that 
a transfer falling within the scope of S. 59 
(3) can only be regarded as voidable at the 
instance of the landlord and not void, seems 
unsustainable on other grounds also. Let 
us take, for instance, the provisions of S. 56, 
Punjab Tenancy Act. The Section lays 
down that an occupancy tenancy under any 
Section other than S. 5 shall not be attach- 
ed or sold in execution of a decree. The 
language of this provision also is imperative 
and therefore it would appear that an 
attachment or sale of such occupancy rights 
in execution would be void. Now, if such 
rights are sold in execution, I do not see 
why the reversioners of the tenant whose 
interests would be obviously affected by the 
sale, should not have a right to get a 
declaration that the sale shall not be bind- 
ing on them. It is also possible for the 
tenant himself to object to the sale on this 
ground; e. g., if a sale has been effected 
without any notice to the tenant and he 
subsequently applies for its being set aside 
on the ground that the sale is prohibited- 
by the mandatory provisions of S. 56. It 
will thus appear that S. 60 does not mean 
or even imply that other persons, besides 
the landlord, have no right to challenge an 
alienation made in contravention of the 
Sections preceding S. 60. Reversioners have, 
of course, a right of challenging alienations 
effected without valid necessity according 
to custom; but if an alienation is void al- 
together under any of the provisions of the 
Punjab Tenancy Act, there seems to be no 
good reason why they should not be entitled 


1940 


to get a declaration to that effect in order 
to protect their rights as held in 39 P R 
1898. 3 44 P R 1917 4 has been followed by a 
learned Judge of this Court (Addison J.) in 
AIR 1930 Lah 942 3 and later on in A I R 
1^36 Lah 70 5 by a Division Bench, of which 
that learned Judge was a member. In the 
former case the line of reasoning in 44 P R 
191' 7.* was preferred to that in 39 P R 
1898“ and it was also pointed out that S. 60 
was not referred to in the latter ruling. It 
was further remarked that the Punjab 
Tenancy Act was intended merely to con- 
trol the relationships between landlords and 
tenants and had nothing to do with the 
powers of alienations possessed by a widow 
or the control of such alienations by rever- 
sioners. In the Division Bench ruling re- 
ported in A I R 1936 Lah 70, 6 it was held 
that the law as to the challenging of 
widow’s alienations was correctly laid down 
in A I R 1930 Lah 942, 8 but without any 
further discussion of the subject. I have 
already referred above to the line of reason- 
ing adopted in 44 P R 1917. 4 The only 
other argument which has been brought 
out in the two rulings of this Court in 
which that decision has been followed is 
that the Punjab Tenancy Act is only in- 
tended to control the relations between 
landlords and tenants and has nothing to 
do with the powers of alienation possessed 
by a widow or the control of such aliena- 
tions by reversioners. But although the 
Punjab Tenancy Act is mainly concerned 
with regulating the relations between land- 
lords and tenants, there are provisions in 
it regulating the right of succession to 
occupancy tenancies which affect the rever- 
sioners also. 

Sections 53 to 58 are included in the Act 
under the heading, ‘alienation/ while S. 59 
comes under a different heading, viz., ‘Suc- 
cession. The latter Section introduces some 
important changes in the personal law of 
ocoupanoy tenants in matters of succession, 
which affect his heirs and reversioners. For 
example, according to S. 59 a widow suc- 
ceeds to a life estate in the entire occu- 
pancy holding of her husband until death 
or remarriage; but she could not have so 
succeeded under personal law, if he were, 
e. g., a member of a joint Hindu family, or 
even if he were governed by Mahomedan 
law. A daughter finds no place in the order 
of succession, and a widowed mother has 
been moluded in the line of heirs only by a 
recent amendment introduced by Punjab 
Act 9 of 1939. All other relations, except 
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those claiming descent from a common 
ancestor who occupied the land, are exclud- 
ed altogether. It is in this S. 59, which 
regulates succession that it is provided by 
sub.s. (3) that when a widow succeeds to 
an occupancy holding on the death of her 
husband, she has no power to transfer it by 

sale, mortgage or gift or to lease it for more 
than a year. 

. T his reliction thus seems to be as an 
incident of her tenure as an occupancy 
tenant. As was pointed out by the Financial 
Commissioner (Mr. Fenton) in 6 P R 1913 
(Rev.), 10 this restriction seems to be really 
in the interests of the reversioners and not 
of the landlord. For the landlord’s interests 
are sufficiently protected by the restrictions 
placed on the power of alienation of an 
occupancy tenant by Ss. 53 to 56 of the 
Act According to the provisions of these 
Sections, the occupancy tenant cannot 
transfer his rights without giving the land- 
lord the option of purchasing them (S. 53) 
or without his consent in writing (S 56)' 

If these provisions are sufficient to protect 
the interests of the landlord in the case of 
a male occupancy tenant, there seems to be 
no reason why they should not be equally 
sufficient in the case of a female occupancy 
tenant. It should have been therefore quite 
unnecessary to introduce any further res- 
trictions on the power of alienation, so far 
as the landlord is concerned when a widow, 
happens to be an occupancy tenant. It 
Beems reasonable to infer that the restric- 
tions on the powers of alienation of a widow 
were placed in the interests of the rever. 
sioners and not in the interests of the land- 
lords. The ocoupanoy tenants are generally 
members of agricultural tribes who are 
governed by custom, and under custom a 
widow’s powers of alienation are very limi- 
ted. It was probably in consonance with 
the spirit of customary law that further 

. — powers of alienation of 

a widow were considered advisable and 
were provided for in sub-s. (3) of S 59 In 
39 P B 1898, 2 it wa9 remarked that 

ivnTT.h.T” ‘ hat the ^^ure, in order to 
avoid the harassing or expensive litigation which 

constantly arises in respect ol transfers by widows 

means to give only a strict life interest In cmu) 

bands. t,g mheritod by them from their hns- 

Inoidentally, there is one point to which 
attention might be drawn here. By a recent 
amendment of S. 59, a 'widowed mother' is 
now included in the line of heirs after the 

u 00 Pan i ab Act 9 o f 1939). But 
sub-s. (3) was not amended so as to include 
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her ■within its scope. The result is that 
while the widow of a deceased tenant has 
no powers of alienation at all by sale, mort- 
gage, etc., a widowed mother not being sub- 
ject to the provisions of sub-s. (3) would 
apparently have the same powers as those 
enjoyed by her under custom or personal 
law, as the case may be. This position seems 
anomalous. It seems scarcely likely that the 
Legislature could have intended to place 
the widowed mother of a deceased tenant 
on a better footing in this respect than his 
widow. For the foregoing reasons, it seems 
to me that the rule laid down in 39 P R 
1898, 2 that an alienation by a widow fall- 
ing within the scope of sub-s. 3 of S. 59, 
Punjab Tenancy Act, is void and not mere- 
ly voidable, should be affirmed and the 
decisions which lay down the contrary 
should be overruled. According to the rule 
laid down in 39 P R 1898, 2 the plaintiffs 
in this case are entitled to get the declara- 
tion prayed for by them as Mt. Fatima’s 
sale was void altogether and they can there- 
fore get this relief quite independently of 
their right to challenge the sale for want of 
necessity under custom. 

The decree of the learned Additional 
District Judge decreeing plaintiffs’ suit was 
therefore correct and was rightly affirmed 
by the learned Judge in Single Bench 
though on different grounds. On the above 
finding, the appeal fails and consequently 
it is unnecessary to consider the second 
point, on which the case was decided by 
the learned Judge, viz., that the sale by 
Mt. Fatima does not affect the plaintiffs’ 
rights as the tenancy was joint and the 
sale of a fractional share by a joint tenant, 
does not affect the interests of the other 
co-tenants. I would accordingly dismiss 
the appeal but leave the parties to bear 
their costs, in view of the difficult points of 
law involved. 

Tek Chand J. — I agree in the conclusion 
reached by my learned brother and have 
very little to add. The right of the widow 
of a sonless occupancy tenant, to succeed 
to the tenancy, is conferred on her by 
statute, which has defined and restricted 
her powers within Darrow limits and has 
placed certain disabilities on her. These 
powers are materially different from those 
of a widow succeeding to the proprietary 
estate of her husband. The former are re- 
gulated by the statute; the latter by the 
personal law of the deceased husband. Her 
power to alienate the occupancy rights as 
her power to succeed to them must there- 
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fore be sought within *the four corners of 
the statute, and it should be clearly borne 
in mind that a widow succeeding to occu- 
pancy rights does not take the usual 
"widow’s estate,’’ as she does in certain 
systems of law, so far as proprietary land 
is concerned. It is the failure to keep this 
distinction in view, which, if I may say 
with great respect, is largely responsible 
for the confusion that has arisen in judi- 
cial decisions, dealing with the point under 
consideration. 

f 

In this connexion, it may be mentioned 
that before 1887 the widow of an occu- 
pancy tenant bad no right to succeed to the 
tenancy under any circumstances. The ten- 
ancy law in this province was first codified 
by Act 28 of 1868, and under that Act the 
widow was not in the line of heirs at all. 
According to S. 36 of that Act, on the death 
of an occupancy tenant, his right devolved 
on (1) his male descendants (if any), and (2) 
failing such descendants, on his male col- 
lateral relatives, provided the common an- 
cestor of the deceased and his said relatives 
had occupied the land. The Act of 1868 re- 
mained in force till 1887, when it was re- 
placed by Act XVI which made several 
material changes in the law, one of which 
was to alter the course of succession to 
occupancy tenancies so as to allow the 
widow of the last tenant to succeed in oer- 
tain ciroumstances. Under sub-s. (1) of 
S. 59, succession first goes to male lineal 
descendants of the last tenant ; failing them 
to the widow until she dies, or remarries 
or abandons the land, or is under the pro- 
visions of the Act rejected therefrom ; and 
after her interest has so terminated, the 
tenancy devolves on his collateral relatives 
if the common ancestor had occupied the 
land. But while the widow is given the 
right to succeed, she is forbidden from 
alienating the tenancy under any circum- 
stances. Sub-s. (3) of S. 59 contains a 
peremptory prohibition on her power of 
alienation. It lays down in emphatic terms 
that 

when the widow of a deceased tenant succeeds to 
a right of occupancy, 6he shall not transfer the 
right by sale, gift or mortgage, or by sub lease for 
a term exceeding one year. 

This is an imperative provision of the 
law which absolutely prohibits an aliena- 
tion by the widow. It makes no distinction 
between transfers which are for legal neces- 
sity and those which are not. Nor does it 
recognize any difference if the transferee 
is the landlord and not a stranger. The 
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.prohibition in the sub-seotion is all embra- 
cing, and it is not denied that if S. 59 had 
stood alone the widow’s alienation would 
be void altogether. It is conceded that in 
that case it would not be open to the widow 
in collusion with the landlord, to destroy 
the right of the collaterals of her husband 
to succeed to the tenancy on the death of 
the widow. It is, however, contended that 
sub-s. (3) of S. 59 is to be read with, and 
subjeot to, S. 60, which lays down that 

any transfer made of a right of ocoupancy in con- 
travention of the foregoing provisions of this 
chapter shall be voidable at the option of the 
landlord. 

This Section cannot, in my opinion, be 
taken to make valid what is prohibited 
positively and in the clearest terms by sub- 
s. (3) of S. 59. It is an enabling provision, 
enacted to make it clear that the landlord 
has a locus standi to intervene and avoid 
any transfer whioh has been made in con- 
travention of the provisions of Ss. 52 to 59. 
A general provision of this kind cannot, in 
the absence of an express words to the con- 
trary, be taken to abrogate by implication 
the special provision contained in the ear- 
lier Section relating to widow’s alienation. 

The question as to whether the alienation 
-by a widow in contravention of S. 59 (3) 
was void and could be objected to by the 
reversioners of her husband, or was void- 
able at the instance of the landlord only in 
view of the provisions of S. 60 of Act 17 of 
1887, came up for consideration before the 
Courts very soon after the Act had come 
into force, and a reference under S. 617, 
Civil P. C. of 1882 was made to the Chief 
Court for an authoritative pronouncement 
on the subject. The matter was considered 
by a Division Bench of the Court (Roe and 
Frizelle JJ.) in 205 P R 1889 13 and they 
observed that S. 60 related only to objec- 
tions by landlords to alienations, and the 
making of a provision for that purpose did 
not imply that no one but a landlord could 
object. They held, accordingly, that the re- 
versioners of the last male ocoupancy tenant 
could sue to protect themselves against the 
•injury to their reversionary rights by his 
widow. The question arose a few years 
later in a case, in whioh the alienation by 
the widow was in favour of the landlord 
and the reversioners sued to have it 
declared void : 39 P R 1898. 2 It was held 
that a widow’s alienation, whether for 
necessity or not, was void under S. 59 (3), 
whioh declared her incompetent to effect 

18. Garni v. Mt. Khio, (1889) 205 P R 1889. 
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any transfer of the occupanoy rights to 
which she had succeeded, except a lease for 
a term not exceeding one year. It was 
pointed out that the Act made no exception 
in favour of alienation to proprietors, nor 
could any such inference be drawn from a 
comparison of the several Sections bearing 
on the subject of alienations by the tenant. 
This ruling was followed by several Benches 
of the Chief Court and its reasoning and 
conclusions have been adopted by the Fin- 
ancial Commissioners in various cases. 

In 44 P R 19 17 4 the question indirectly 
came up for consideration before another 
Division Bench of the Chief Court who, 
however, expressed a different opinion as to 
the meaning and scope of these Sections. 
In that case the widow, who had succeeded 
to the ocoupancy tenancy of her husband 
under S. 59, had made a gift of the tenancy 
to a stranger in 1885. The donee was put 
in possession of the land at the time of the 
gift. The widow died in 1912 and about a 
year after her death the landlord brought 
a suit for possession against the donee. The 
latter resisted the suit pleading adverse 
possession. He urged that the alienation by 
the widow, being in contravention of the 
provisions of sub-s. (3) of S. 59, was void 
and therefore time began to run against the 
landlord from the date of the alienation and 
not from the death of the widow. The 
learned Judges in rejecting this plea expres- 
sed the opinion that having regard to the 
all comprehensive wording of S. 60, the ali- 
enation by the widow was not a void transac- 
tion but was voidable at the instance of the 
landlord. From this, they concluded that 
the landlord was not bound to sue the donee 
during the lifetime of the widow and his 
possession, therefore, became adverse to the 
landlord from her death whioh had occurred 
within twelve years of the suit. They, 
therefore, granted the landlord a decree for 
possession. With great respect to the high 
authority of the learned Judges who de- 
cided that case, it is difficult to follow their 
reasoning or to see how the ultimate con- 
clusion flows from it. S. 60 is no doubt 
wide in its terms, J>ut it does not expressly, 
or by necessary implication, make valid a 
transaction which is explicitly forbidden by 
the terms of sub-s. (1) of S. 59. It merely 
gives the landlord a locus standi to sue to 
avoid an alienation by a tenant which had 
been effected in contravention of the pro- 
visions of Ss. 53 to 59 of the Aot. 

Further, assuming that the alienation by 
the widow was not void but merely voidable 
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at the instance of the landlord, the terminus 
a quo for the landlord to sue would not be 
the date of the death of the widow. The 
alienation could, in no case, be valid as 
against the landlord for the lifetime of the 
widow. Ex hypothesi the landlord could 
avoid it immediately after it had been 
effected. Time, therefore, would begin to 
run against him from the date of the alie- 
nation, and the alienee would acquire an 
indefeasible title at the expiry of twelve 
years from that date, regardless of whether 
the widow was alive or dead. If I may say 
so with great deference, the position of the 
widow who has succeeded to her husband’s 
occupancy tenancy under S. 59 was er- 
roneously assumed to be the same as that 
of a widow who succeeds, under the per- 
sonal law, to a life interest to his proprie- 
tary estate and whose alienations held good 
for her lifetime whether they have been 
effected for necessity or not. I agree, there- 
fore, with my learned brother in holding 
that this decision, as well as the rulings 
which followed it, AIR 1930 Lah 942 3 
and AIR 1936 Lah 70 5 , did not lay down 
the law correctly, and that it must be held, 
following 39 P R 1898, 2 that an alienation 
of occupancy rights by a widow is void 
under S. 59 (3), Punjab Tenancy Act and 
this nonetheless so even if the alienation 
is in favour of the landlord. 

Before concluding, I think it necessary 
to point out that the view taken by us iu 
this case does not in ,any way affect the 
Full Bench decisions of the Chief Court in 
31 P R 1896 1 and 29 P R 1902, 14 where it 
has been held that an alienation by a male 
tenant in favour of the landlord, or, with 
his consent, in favour of a stranger, cannot 
be challenged by the collateral relatives of 
the alienor. As pointed out in 39 P R 1898 2 
(at p. 137), S. 59 does not contain any pro- 
hibition against the alienation by the male 
descendants or collateral relatives who have 
succeeded to an occupancy tenancy ; there- 
fore, having regard to the earlier provisions 
of the Act for the acquisition of the tenants’ 
rights by the landlord, f^he reversioners of 
the male tenant have no locus standi to 
contest an alienation effected in favour, or 
with the consent, of the landlord. The case 
of a widow, however, stands on a different 
footing. Sub-s. (3) of S. 59 distinctly forbids 
all alienations of whatever sort by her 
except a sub-lease for a year. I would ac- 

14. Kh^zan Singh v. Khushal Singh, (1902) 29 
P R 1902=83 P L R 1902. 
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cordingly dismiss this appeal and leave the 
parties to bear their own costs throughout. 

Monroe J. — I agree. 

D.s /r.k. Appeal dismissed. 
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FULL BENCH 

Dalip Singh, Bhide and Blacker JJ. 

Punjab National Bank Ltd. % Ferozepore 
City — Plaintiff — Appellant. 

v. 

Firm Bam Karan Bamji Lai and others 
— Defendants — Respondents. 

First Appeal No. 260 of 1938, Decided- 
on 10th May 1940, from preliminary deoree 
of Senior Sub-Judge, Ferozepore, D/: 12th 
April 1938. 

(a) Transfer of Properly Act (1882), S. 82— 
S. 82 does not restrict decree-holder*# right to 
execute against any particular judgment-debtor 

(Per Blacker J., in Order of Reference). 

Section 82 merely lays down that all the pro- 
perties are liable to contribute rateably. This does 
not restrict the decree-holder’s right to execute 
against any particular judgment- debtor, who can 
recover any excess himself from the others. 

[P 371 C 2] 

(b) Punjab Alienation of Land Act (13 of 

1900), S. 16— Equitable mortgage by non-agri- 
culturist in favour of another non-agriculturist 
— Mortgagor subsequently transferring his 
ownership of that land to agriculturist Mort- 

gagee is not deprived of his right to execute bis 
decree by sale. 

As the Punjab Alienation of Land Act was pass- 
ed for a specific purpose, namely the protection of 
agriculturists against the gradual loss of their land 
by alienations to non-agriculturists, effect should 
not be given to any departure from the ordinary 
common law, however wide its language may be, 
which is inconsistent with or goes beyond or is 
quite unnecessary for that purpose. The words in 
8. 16 cannot be taken as connoting every and any 
kind of ownership. The scheme of the Act would 
suggest that it was the existing rights of agricul- 
turists which were to be protected and not neces- 
sarily rights which might subsequently accrue to 
them. Any land which has come to an agricultu- 
rist or been acquired by him, as distinct from any 
land which has always been his, must therefore be 
subject to the same charges and encumbrances as 
it was before it came to him and therefore it can 
only be said to belong to him within the meaning 
of 8. 16, Punjab Alienation of Land Act, subject 
to such charges and encumbrances and that even 
in his hands it is liable to the extent of them but 
no more. Hence, where a person who is not a 
member of an agricultural tribe, has mortgaged hie 
land to another person, who is also a non-agricul- 
turist, by an equitable mortgage and later trans- 
fers his ownership of that land to a person who is 
a member of an agricultural tifbe, the mortgagee 
ft not deprived by this Section of his ordinary- 
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legal right of executing his deoree by sale of the 
property. [P 374 C 1 ; P 375 C 1] 

(c) Punjab Alienation of Land Act (13 of 
1900), S. 16 — S. 16 applies only where liability 
of land to be sold is not already determined by 
decree itself (Per Bhide J.), 

If the decree to be executed has already deter- 
mined the liability of the property to sale, the 
executing Court cannot question the validity of 
the decree or refuse to carry it out. S. 16 was not 
intended to override this principle and give power 
to an executing Court to ignore and nullify the 
effect of the decree passed by a Court of law. S. 16 
was^ meant to apply only to those cases where the 
liability of the land to be sold is not already de- 
termined by the decree itself, and the executing 
Court has to decide what property should be sold 
to satisfy the decree. In other words, the Section 
is analogous to S. 60, Civil P. C., which lays down 
that certain properties shall not be liable to be at- 
tached and sold in execution: A I R 1933 Lah 397 , 
and AIR 1936 Lah 845, Dissent. [P 375 C 2] 

Har Gopal and N. L. Salooja for S. L. 

Puri — for Appellant. 

Order of Reference. 

Blacker J. — A firm known as Ram 
, Karan Mal-Ramji Lai at Ferozepore of 
which the partners were Lala Ramji Lai, 
father of defendants 1 and 2, and Mt. Shar- 
bati, defendant 3, effected an equitable 
mortgage with the plaintiff bank of certain 
property at Ferozepore by the deposit of 
title deeds, the consideration being an over- 
draft to the limit of Rs. 60,000. On 21st 
August 1934, the Bank brought a suit for 
recovery of Rs. 12,575-11-4 as a charge and 
by sale of the property charged. Subsequent 
to the mortgage effeoted by Lala Ramji Lai 
on behalf of the firm some of the property 
charged had passed into other hands and 
therefore certain other persons were im- 
pleaded as defendants, the total number of 
defendants being 14. The learned lower 
Court granted the plaintiff bank the decree 
sought with certain reservations. Of those 
that are relevant to this appeal one was 
that in the case of the property which had 
passed into the hands of defendants 9 and 
10, Faqir Chand and Rattan Chand, out of 
the four shops claimed, i. e., Nos. 58 to 61, 
one, i. e., No. 61, was exempted. With re- 
gard to defendants 11, 12 and 13, Hari 
Singh, Ishar Singh and Narain Singh, the 
trial Court decreed that as they were agri- 
culturists the property in their hands could 
not be sold but could only be proceeded 
against by way of mustajri, if the share of 
the money due on it was not realized out 
of the other mortgaged property. The Court 
also decided that the plaintiff should pro- 
ceed first against certain of these properties 
which had not been transferred and after 


that it could proceed against any of the 
others. From this order it excepted those 
that had passed into the hands of the mem- 
bers of the agricultural tribes which were 
placed last. 

The plaintiff appealed only against the 
decision of the lower Court by which the 
land which had passed into the hands of 
Hari Singh, Ishar Singh and Narain Singh 
was ordered not to be sold. There were two 
cross- objections. One was on behalf of de- 
fendants 9 and 10, Faqir Chand and Rattan 
Chand, who maintained that only shop 
No. 60 was mortgaged and that the Court’s 
decree for the sale of shops N 03 . 58 and 59 
should be set aside. The other was on 
behalf of defendants 5, 6 and 7, Ishar Das, 
Laohhman Das and Ram Chand, who 
claimed that the Court should have order- 
ed that the properties in their hands should 
be sold last. I will deal with the last cross- 
objection first as it is the simplest. It is 
sufficient to say that counsel for these 
defendants was not able to give us any 
reason why his clients should be favoured 
and their property proceeded against last. 
He referred to S. 82, T. P. Act, but that 
merely lays down that all the properties 
are liable to contribute rateably. This does 
not restrict the decree-holder’s right to 
execute against any particular judgment- 
debtor, who can recover any excess himself 
from the others. There is no force in this 
cross-objection which should be dismissed 
with costs. 

I now come to the cross-objection filed 
by defendants 9 and 10, Faquir Chand and 
Rattan Chand. Their case is that there is 
no satisfactory evidence that shops Nos. 58, 

59 and 60, the sale of which has been 
decreed by the trial Court, were identical 
with shop No. 60 which was sold by one 
Shahab Din to the defendant mortgagor. 
The bank relies mainly upon a reoital in a 
document described as form No. 60, one of 
the documents which created the equitable 
mortgage in favour of the bank made by 
Ramji Lai, to the effect that the shop No. 

60 which he had bought from Shahab Din 
had been demolished aDd that in its place 
shops Nos. 57 to 60 had been built. The 
mortgagor appears to have made an un- 
fortunate slip as the numbers of the shops 
were really not 57, 58, 59 and 60 but 58, 
59, 60 and 61. It was on this account that 
the trial Court did not give the bank a 
decree in respect of shop No. 61. Counsel 
for the cross- objectors in this case argues 
that this form No. 60 is inadmissible in 
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372 Lahore Punjab National Bank v. Firm Ram Karan (FB) 


evidence as an admission by Ramji Lai in 
his own favour. This is an argument which 
I am unable to follow, because it is the 
bank that is suing and not Ramji Lai and 
it is difficult to see how it could be held 
that at the time that he executed this 
document Ramji Lai had any interest in 
making a false statement to the effect that 
the original shop No. 60 had been split up 
into four shops. It is impossible to come to 
the conclusion that the lower Court had 
erred in relying upon this document, and it 
is sufficient to prove the plaintiff’s case at 
least with regard to the three shops in res- 
pect of which the lower Court gave a decree. 
This cross-objeotion should accordingly be 
also dismissed with costs. 

I then come to the main appeal by the 
plaintiff bank against the decision of the 
learned lower Court that the property in 
the hands of Hari Singh, Ishar Singh and 
Narain Singh cannot be sold. It would 
appear that Ramji Lai, who was a non- 
agriculturist, originally sold this land to 
defendants 5, 6 and 7, Ishar Das, Lachhman 
Das and Ram Chand, also non-agricul- 
turists, and they sold them to Hari Singh, 
Ishar Singh and Narain Singh, all agricul- 
turists. There was no pleading that these 
last three defendants, Hari Singh, etc., had 
any notice of the equitable mortgage and 
no issue was framed on this question. Bat 
it would not appear that that would make 
any material difference to the question 
which we have to decide. The learned 
counsel for the appellant bank has argued 
that as the mortgagor to the bank was a 
non -agriculturist and had every right to 
mortgage the property in his hands, its 
rights which included the right of bringing 
that property to sale could not be affected 
by any subsequent alienation of their pro- 
perty. Unfortunately S. 16, Punjab Aliena- 
tion of Land Act, appears to stand in his 
way. The relevant portion of that Section 
runs as follows : 

No land belonging to a member of an agricul- 
tural tribe shall be sold in execution of any decree 
or order of any Civil or Revenue Court, whether 
made before or after the commencement of this 
Act. 

At first sight this would appear to be a 
complete answer to the appellant’s case. 
The respondents, who unfortunately were 
not represented although they had been 
duly served, appear from the record to have 
purchased openly and honestly the land in 
suit and in the ordinary sense of the Eng- 
lish words one would say that it belongs to 
them within the meaning of S. 16. Counsel, 


however, argues that S. 16 should be very 
strictly construed as it cuts into the ordi- 
nary jurisdiction of the Courts — a propo- 
sition in support of which he relies upon 2 
Lah 78 1 and 1 Lah 192 2 which is a Full 
Bench authority. He maintains that S. 16 
should not be applied unless all the compo- 
nent parts of ownership are present. Accor- 
ding to him the ownership which was 
acquired by these particular defendants 
was not a full ownership because some- 
thing had been taken out of it, namely the 
plaintiff's power to sell the land. He has 
relied upon a judgment of a Single Judge 
of this Court reported in 131 I C 229 3 and 
he has also cited a Division Bench judg- 
ment quoted in 18 Lah 48.* In 131 I C 
229, 3 in a similar case, it was held that the 
purchaser of the land had only purchased 
so much of the interest in the land as re- 
mained after the mortgage was satisfied. It 
was held that this did not amount to full 
ownership and that therefore S. 16, Punjab 
Alienation of Land Act, did not apply. This 
judgment was quoted in the Division Bench 
case, 18 Lah 48, 4 but counsel does not 
seem to be correct in thinking that it was 
followed. As a matter of fact it was neither 
followed nor disapproved; it was merely 
quoted in order to show that it had no 
application to the circumstances of the 
particular case which was then before the 
Bench. 

It seems to me difficult to agree with the 
proposition laid down in 131 I C 229. 3 The 
right of the mortgagee to sell in a simple 
mortgage of this sort is aotually conditional 
upon the non. discharge of the debt by 
other means. The ownership of the defen- 
dant transferees in this land is certainly 
dependent on the fulfilment of a condition, 
namely that they avoid the sale of it by 
discharging the mortgage debt. It seems 
nevertheless difficult to hold that this is 
not an ownership within the intention of 
S. 16, Punjab Alienation of Land Act, the 
language of which is not qualified in any 
way. On the other hand to hold that S. 16 
is applicable would entail a result which 
was probably not contemplated by the 
Legislature. To hol d that once land which 

1. Manii v. Girdhari Lai, (1921) 8 A I R Lah 44 

=61 I C 664=2 Lah 78=71 P L R 1921. 

2. Datar Kaur v. Ram Rattan, (1920) 7 AIR Lah 

456=58 I 0 603=1 Lah 192 (F B). 

3. Surjan v. Tegh Bahadur Singh, (1931) 18 AIR 

Lah 545=131 I G 229. 

4. Ohhajju Ram v. Muxaffar Ahmad, (1936) 23 

AIR Lah 845=165 I 0 243=38 P L R 1065 

=1 D R (1937) 18 Lah 48. 
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is the subjeot of a mortgage of this sort 
passes to the hand of an agriculturist it 
becomes incapable of being sold in execu- 
tion of a decree would be to pub a powerful 
weapon in the hands of an unscrupulous 
mortgagor. He could completely defeat the 
rights of the mortgagee by passing on the 
mortgaged property on favourable terms to 
an agriculturist. The result is that while I 
find it very difficult to agree with the rea- 
sons for which S. 16, Punjab Alienation of 
Land Act, was held to bo inapplicable in 
131 I C 229 3 (referred to in the Division 
Bench case, 18 Lah 48, 4 ) it seems to me that 
the question is of such very great impor- 
tance and that a decision to the effect that 
S. 16, Punjab Alienation of Land Act, must 
apply to a transaction of this sort would be 
likely to have such very serious and un- 
foreseen consequences that I think that be- 
fore this view is held the case should be 
laid before a larger Bench for decision. I 
also understand that there are some other 
cases of the same nature about to come 
before this Court which would render it 
desirable to have an authoritative decision 
on this point. I would therefore refer the 
case for the orders of the learned Chief 
Justice with the recommendation that this 
point be decided by a larger Bench. 

Dalip Singh J . — I agree but I wish to 
add a few words of explanation. The Land 
Alienation Act was obviously intended for 
the protection of agriculturists. The ques- 
tion is whether in the circumstances of 
this case S. 16 of that Act which states 
that no land belonging to an agriculturist 
shall be sold in execution of a decree was 
intended to apply. It may be contended 
strongly that the present owner of the 
land is an agriculturist. The fact that the 
previous owner of the land had mort- 
gaged the land did not mean that the 
owner ceased to be an owner. He parted 
with his ownership rights to the present 
owner who is an agriculturist. The land 
belongs to him and therefore under the 
plain words of S. 16, it cannot be sold in 
execution of a decree. On the other hand, 
two arguments might be put forward. One 
is that the land does not belong to an agri- 
culturist because an estate has been carved 
out of the land previous to its coming into 
the possession of the agriculturist by an 
alienation of certain rights in the land be- 
ing effected by way of mortgage. This 
seems to be the reasoning adopted in the 
single Bench ruling quoted in the judgment 
of my learned brother. The reasoning does 


not appeal to me very much because, to 
take a simple instance, if land is leased an 
estate is carved out of the land; could it be 
contended, if a non. agriculturist had leased 
the land and had subsequently sold the 
ownership rights or landlord rights which 
remained in him to an agriculturist, that 
the land did not belong to an agriculturist 
and therefore his landlord rights in the 
land could be sold in execution of a decree? 
I do not think it could be so contended. 

But there is another way of looking at 
the matter which is this. A mortgage is an 
alienation of rights in land and by statute 
the creation of a mortgage attaches a liabi- 
lity to the land mortgaged to be sold if the 
debt due under the mortgage is not dis- 
charged; in other words, a conditional liabi- 
lity attaches to the land to be sold, and 
this has been described as an estate in 
land.’ If a non-agriculturist has by mort- 
gaging the land attached this liability to 
the land to be sold, does he by parting 
with his residuary rights in the land do 
away with this liability which has already 
attached to the land because the person to 
whom he parts with the residuary rights is 
statutorily protected from being deprived 
of his land by sale in execution of a decree. 
This result is not protection of the agricul- 
turist but is really avoiding the alienation 
already made by a non-agriculturist and 
therefore is not within the scope of S. 16, 
Land Alienation Act. This question would 
arise quite apart from whether the transac- 
tion as between the non- agriculturist and 
agriculturist as regards the sale of the 
former’s right was bona fide or not bona 
fide. It is obvious that the result of any 
decision one way or the other would have 
far reaching effects and as the point is of 
importance and the matter is not very 
clear I agree that it should be referred to 
a Full Bench for decision. 

Judgment of the Full Bench 

Blacker J. — The facts of this case 
have, I think, already been stated in suffi- 
cient detail by me in my judgment as a 
member of the Division Bench which refer- 
red it. They need not be recapitulated 
here. The question which we have to 
answer is easy to frame but is not so easy 
to decide. S. 16, Punjab Alienation of Land 
Act, runs as follows : 

16- (1)* No land belonging to a member of an 
agricultural tribe shall be sold in execution of any 
decree or order of any Civil or Revenue Court, 
whether made before or after the commencement 
of this Act ..... 
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The question before us is whether in a 
case where a person who is not a member 
of an agricultural tribe has mortgaged hi 3 
land to another person who is also a non. agri- 
culturist by an equitable mortgage and later 
transfers his ownership of that land to a 
person who is a member of an agricultural 
tribe, the mortgagee is deprived by this Sec- 
tion of his ordinary legal right of executing 
his decree by sale of the property. When 
this case was before the Division Bench 
it certainly did seem that the language 
which the Legislature has employed in 
drafting the Section is so wide and general 
that it was difficult to see how the answer 
could be anything but in the affirmative. 
On appeal before the Full Bench however 
the learned counsel for the appellant — it is 
unfortunate that the respondents were not 
represented — has contended that the 
taking of the strict grammatical meaning of 
the words of a statute is not the sole method 
of interpretation. He has pointed out that 
where an Act has been passed for a speci- 
fic purpose, the Courts have not always to 
follow literally the language of its provi- 
sions where those provisions have clearly 
gone beyond the scope of the purposes for 
which the Act was passed particularly 
when the ordinary common law has been 
departed from to fulfil such purposes. Coun- 
sel relies upon ordinary rule that a prior 
mortgage prevails against a subsequent pur- 
chaser, and has also pointed out quite cor- 
rectly that in India an equitable mortgage 
is on all fours with a legal mortgage. His 
contention is that as the Punjab Alienation 
of Land Act was passed for a specific pur- 
pose, namely the protection of agriculturists 
against the gradual loss of their land by 
alienations to non-agriculturists, effect 
should not be given to any departure from 
the ordinary common law however wide its 
language may be which is inconsistent with 
or goes beyond or is quite unnecessary for 
that purpose. 

The argument of the counsel finds consi- 
derable support in ‘'Maxwell on the Inter- 
pretation of Statutes.” I n Edn. 8 of that 
work, in Ch. 3 on p. 73 there are two very 
relevant and important paragraphs which 
may be quoted in full : 

Before adopting any proposed construction of 
a passage susceptible of more than one meaning, 
it is important to consider the effects of conse- 
quences which would result from it, for they often 
point out the real meaning of the words. There 
are certain objects whioh the Legislature is pre- 
sumed not to intend and a construction which 
would lead to any of them is therefore to be avoid- 


ed. It is not infrequently necessary therefore to limit 

the effect of the words contained in an enactment 
(especially general words) and sometimes to depart 
not only from their primary and literal meaning, 
but also from the rules of grammatical construction 
in cases where it seems highly improbable that 
the words in their wide primary or grammatical 
meaning actually express the real intention of the 
Legislature. It is regarded as more reasonable to 
hold that the Legislature expressed its intention 
in a slovenly manner, than that a meaning should 
be given to them ’which could not have been 
intended. 

One of these presumptions is that the Legisla- 
ture does not intend to make any substantial 
alteration in the law beyond what it explicitly 
declares either in express terms or by clear implica- 
tion, or, in other words, beyond the immediate 
scope and object of the statute. In all general 
matters outside those limits the law remains un- 
disturbed. It is in the last degree improbable that 
the Legislature would overthrow fundamental 
principles, infringe rights, or depart from the 
general system of law, without expressing its in- 
tention with irresistible clearness, and to give any 
such effect to general words simply because they 
have a moaning that would lead thereto when 
used in either their widest, their usual, or their 
natural 6ense, would be to give them a meaning 
other than that which was actually intended. 
General words and phrases therefore, however wide 
and comprehensive they may be in their literal 
sense, must, usually, be construed as being limit- 
ed to the actual objects of the Act. The general 
words of the Act are not to be so construed as to 
alter the previous policy of the law. 

In support of the doctrines laid down by 
Maxwell there is the House of Lords’ deci- 
sion in (1877) 2 A C 743. 5 This authority 
lays down certain principles which are 
fully in accord with the dicta of Maxwell. 

It seems therefore that what has to be 
looked to before answering the question is 
what was the purpose with which the 
Punjab Alienation of Land Act was passed. 

It is pretty clear that the object of the 
Punjab Alienation of Land Act was as has 
been stated by counsel and that the inten- 
tion of the Legislature was only to depart 
from the ordinary established principles of 
law in so far as it was necessary to achieve 
that purpose. It is difficult to see how the 
purpose of protecting agriculturists from 
loss of their existing lands is to be achieved 
by a provision which would permit them 
to acquire new lands on such terms as 
would enable them to defeat the bona fide 
legal rights of persons who had prior 
charges on such lands. From this point of 
view therefore it would seem in accordance 
with the sound principles of interpreta- 
tion and with authoritative rulings of the 
English Courts to hold that the Legislature, 

5. The River Wear Commissioners v. William 

Adamson, (1877) 2 A C 743=47 L J Q B 193 

=37 L T 543=26 W R 217. 
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through inadvertence or some other reason, 
has used language so wide and general in its 
terms as to include that result which it is 
impossible to believe that it would have 
intended. The Courts would not be legis- 
lating by refusing to apply that language 
to its full extent but would actually be as- 
sisting the Legislature by limiting it to the 
true objeots which the Legislature must 
be presumed to have had in view. 

It seems to me therefore that the words 
in S. 16 of the Act cannot be taken as con- 
noting every and any kind of ownership. 
The scheme of the Act would suggest that 
it was the existing rights of agriculturists 
which were to be protected and not neces- 
sarily rights whioh might subsequently ac- 
crue to them. It seems to me therefore 
that it must be held that any land whioh 
has come to an agriculturist or been ac- 
quired by him, as distinct from any land 
which has always been his, must be subject 
to the same charges and encumbrances as 
it was before it came to him and therefore 
it can only be said to belong to him within 
the meaning of S. 16, Punjab Alienation of 
Land Act, subject to such charges and en- 
cumbrances and that even in his hands it 
is liable to the extent of them but no more. 
My answer therefore to the question whioh 
has been put would be in the negative and 
I would therefore accept the appeal and 
■grant the appellant the decree for which 
he asks against the respondents. I may 
add that I have had the privilege of read- 
ing the judgment of my learned brother 
Bhide J. and concur in the views expressed 
-by him in it. 

Bhide J. — I agree with the conclusion 
reached by my learned brother Blacker J. 
In view of the scheme and the object of 
i;he Punjab Alienation of Land Act, I do 
not think it could ever have been intended 
by the Legislature that S. 16 of the Act 
should apply to a case of this kind, where 
the land was subject to an encumbrance 
when it first came into the hands of a 
member of an agricultural tribe. In such a 
case it may be said that the land does not 
really ‘belong’ to the latter in an unquali- 
fied sense, as contemplated hy the Section. 
Moreover, after considering the wording of 
13. 16 and the other relevant provisions of 
"the Act, it seems to me doubtful if S. 16 
was really meant to apply at all when the 
question of liability of certain property to 
sale arises in the course of a suit and not 
in execution proceedings. S. 16 lays down 


that no land belonging to a member of an 
agricultural tribe shall be sold in execution 
of a decree or order of a Court. This would 
show that the Section applies only when 
the question arises in execution whether 
such land should or should not be sold. 
Now, such a question can, I think, properly, 
arise in execution only when the Court 
executing the decree has a choice in the 
matter and has to determine what property 
should be sold in execution. For, if the 
decree to be executed has already deter- 
mined the liability of the property to sale, 
the executing Court cannot, according to 
the well-established principles governing 
execution of a decree, question the validity 
of the decree or refuse to carry it out : see 
53 Cal 166 6 and 9 Rang 4S0, 7 etc. 

This is the usual rule and the question 
therefore is whether S. 16 was intended to 
override this principle and give power to an 
executing Court to ignore and nullify the 
effect of a deoree passed by a Court of law. 
If the intention of the Legislature were that 
no deoree should be passed at all in any 
oase directing the sale of land belonging to 
a member of an agricultural tribe, a provi- 
sion to that effect could easily bave been 
made. But it is significant that the Legis- 
lature has made no such provision. It ap- 
pears therefore that the Legislature did not[ 
intend that a decree for sale of land should 
not be passed if it were not otherwise con- 
trary to law. It seems reasonable in the 
oircumstanoes to infer that S. 16 was meant 
to apply only to those cases where the liabi- 
lity of the land to be sold is not already 
determined by the decree itself, and the 
executing Court has to decide (as in the 
case of simple money decrees) what pro- 
perty should be sold to satisfy the deoree. 
In other words, the Seotion seems to be 
analogous to S. 60, Civil P. C., which lays 
down that certain properties shall not be 
liable to be attached and sold in execution. 
It was held by the Bombay High Court in 
4 Bom 25, 8 that the house of an agricul- 
turist, if specifically mortgaged, can be sold 
under S. 60 (c), Civil P. C., and a similar 
view was taken by a Full Bench of the 
Allahabad High Court in 34 All 25° by a 

6. Goura Chand Haidar v. Profulla Kumar Roy, 

(1925) 12 A I R Cal 907=89 I C 685 = 53 Cal 

166=42 CLJ 1=29 C W N 948 (F B). 

7. Nathan v. Samson, (1931) 18 A I R Rang 252 

=135 I C 65=9 Rang 480 (F B). 

8. Bhagwan Das v. Hathibhai, (1879) 4 Bom 25. 

9. Bhola Nath v. Mt. Kishori, (1912) 34 All 25= 

=11 I C 646=8 ALJ 1045 (F B). 
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Division Bench of this Court in A I R 1935 
Lah 164. 10 

I am aware of the fact that a wider inter- 
pretation has been placed on S. 16 in some 
rulings of this Court and it has been held 
that even when the sale of land has been 
directed by a decree in a mortgage suit the 
executing Court must refuse to sell the land 
if it belongs to a member of a notified agri- 
cultural tribe : see e. g., A I R 1933 Lah 
397 and 18 Lah 48. 4 But with the greatest 
respect, I must say that certain aspects of 
the question do not appear to have been 
considered in these rulings. It seems to have 
been assumed that the object of the Punjab 
Alienation of Land Act would be defeated 
unless S. 16 was construed in the manner 
in which it was construed in these rulings. 
But there seems to be ample provision in 
the Act itself to ensure that no decree is 
passed by a Court which will be contrary 
to provisions of the Act and also if by any 
chance such a decree is passed, to get it 
rectified by a Court of appeal or revision. 
To take for instance, the case of mortgages 
(with which we are concerned in the pre- 
sent case) we find that S. 6 of the Act pro- 
vides that a mortgage by a member of an 
agricultural tribe in favour of a person who 
is not a member of such a tribe must be for 
a limited period in one of the forms given 
in the Section. If the mortgage is effected 
in such a form, no question of sale of land 
in execution of a decree on the footing of 
such a mortgage can possibly arise. 

If however a mortgage is effected in a 
different form in a case falling under S. 6, 

S. 9 gives power to a Deputy Commissioner 
to revise it and if such a mortgage comes 
before a Court in the course of a suit, the 
Court has also to refer the matter to the 
Deputy Commissioner. If the provisions of 
S. 9 are complied with no decree will there- 
fore be passed for the sale of land belonging 
to a member of an agricultural tribe where 
the mortgage is in favour of a person who 
is not a member of such a tribe. If the 
mortgage is in favour of a member of the 
same tribe, the Legislature has not placed 
any restriction on the form of the mortgage 
and presumably the Legislature intended 
that the ordinary law should take its course 
i n such cases : cf AIR 1929 All 421. 12 

10. Chittar Mai v. Mt. Ram Devi, (1935) 22 A I R 

Lah 164. 

11. Thakar Das v. Roshan Din, (1933) 20 A R 

Lah 397=141 I C 634=34 P L R 523. 

12. Kalika Prasad v. Ajudhia Prasad, (1929) 16 

A I R All 421=121 10 211=51 All 780=1929 

A L J 448. 


Lastly, if by any chance S. 9 is overlooked 
by a Court and a decree is passed for the 
sale of land on the footing of a mortgage 
which contravenes the provisions of S. 6, 
S. 21-A gives power to the Deputy Com- 
missioner to refer it to a Court of appeal or 
revision in order to get it rectified and 
brought into conformity with the provisions 
of the Act. In view of these provisions, it 
seems to me scarcely likely that the Legis- 
lature could have intended by S. 16 that an 
executing Court should ignore a decree 
passed by a Court of law and refuse to carry 
it out. If it appears to an executing Court 
that a decree sought to be executed offends 
against any of the provisions of the Punjab 
Alienation of Land Act, it can easily stay 
the proceedings and give opportunity to the 
party concerned to get it corrected by 
bringing it to the notice of the Deputy 
Commissioner for necessary action under 
S. 21-A of the Act. If this course is adopted 
the objects of the Act will be served and 
the anomaly of an executing Court ques- 
tioning the validity of a decree will be 
avoided. 

If S. 16 applies only to those cases where 
a money decree is passed and the executing 
Court has to deoide what property should 
be sold to satisfy the decree, the Section- 
will not apply to the present case, as the 
question has arisen in this case in the course- 
of a suit and not in execution proceedings. 
The land belonged originally to a member 
of a non-agricultural tribe and the encum- 
brance was created by him. The mortgage 
did not therefore offend against the provi- 
sions of the Act in any way. The land was 
sold subsequently to a member of an agri- 
cultural tribe and according to the principle 
embodied in S. 48, T. P. Act, the sale would 
be subject to the rights of the prior mort- 
gagee. It would be obviously contrary to 
justice and equity to hold that the mort- 
gage is wiped out merely because the land 
is sold to a member of an agricultural tribe. 

This view would only furnish a non-agri- 
culturist mortgagor an easy method of evad- 
ing his liability and throw open the door to 
fraud. I cannot believe that such a result 
could ever have been intended. It is not 
disputed that, apart from S. 16, Punjab 
Alienation of Land Act, the property in 
question would be subject to the right of the 
prior mortgagee to bring it to sale to satisfy 
his claim. 

Dalip Singh J. — I have read the judg- 
ments of my learned brothers Bhide and 
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Blacker JJ. and concur wifch them and have 
nothing to add. 
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Reference answered. 
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FULL BENCH 

Tek Chand, Din Mohammad and 

Ram Lall JJ. 

Municipal Committee , Montgomery — 

Defendant — Appellant, 
v. 

Master Sant Singh — 

Plaintiff — Respondent. 
Second Appeal No. 90 of 1939, Decided 
on 17th June 1940, from decree of Diet. 
Judge, Montgomery at Lahore, D/- 19th 
November 1938. 

(«) Punjab Municipal Act (3 of 1911), St. 61 
(1) (c) and 86— Tax demanded under S. 61 (1) 
(c) from person who it not owner but hirer of 
motor lorriea is ultra viret of Committee— Suit 
by such person for perpetual injunction res- 
training Committee from recovering such tax 
is entertainable by Civil Court : 16 Lah 629 = 
AIR 1935 Lah 970—159 I C 1059, Overruled , 

A Municipal Committee is a creature~of the 
statute. It is brought into existence by, or under 
the authority of, an express legislative enactment 
to have control over municipal affairs within 
defined local limits and can exercise such powers 
of legislation, taxation and regulation as are en- 
trusted to it by the Legislature. If, in the exercise 
of these powers, the Committee make 3 a mistake, 

It will merely be a case of erroneous exercise of 
jurisdiction, and the aggrieved party must seek 
his remedy in the manner, and from the forum, 
provided in the statute. If however its action is in 
excess of, or in contravention of the powers con- 
ferred on it by the statute, the subject has his 
ordinary remedy to seek relief in the Civil Courts 
unless their cognizance is either expressly or im- 
pliedly barred. The remedy provided in S. 84 is con- 
fined to those acts only which are done under the 
Act, and the bar provided in 8. 86 is similarly 
confined to matters covered by the Act and does 
not extend any further. The word 'liability* as 
used in sub s. (1) of S. 86 refers to that liability 
which arises under the foregoing Sections only. It 
cannot be conceived that the Legislature, while 
enacting a bar under S. 86, contemplated any 
liability arising from a tax which was not per- 
mitted under the Act or any demand which was 
being made in contravention of the provisions of 
the Act. A tax demanded under S. 61 (1) (c) from 
a person who is not an owner but only a hirer of 
motor lorries is ultra vires and a suit by such 
person for perpetual injunction restraining the 
Municipal Committee from recovering such tax is 
entertainable by Civil Court : 16 Lah 529=A I R 
1935 Lah 970 = 159 I C 1059 , Overruled ; Case 
law reviewed. [P 379 C 2 ; P 385 O 1 ; P 387 0 1] 

Punjab Municipal Act (3 of 1911), S. 61 

U) \c) — Hirer of motor lorries is not owner 

Mere fact that lorry displays board of certain 
company does not necessarily show that com- 
pany is owner thereof. 

The mere fact that a lorry displays the board of 


a certain Company does not necessarily lead to an 

ThS^S? that the ( 5° mpan y is the owner thereof. 
The ordinary meaning of the word owner is "one 

who owns or holds something as his own ; a pro- 
P ! A or ’„ 0Ee 7 ho h ? s the Nghtful claim or title to 

tothf a 8 f and - n ®, ar y the same meanin 6 attaches 

^ fc m law< A hirer of lorries cannot be 
called an owner. [p gg0 c ^ 

❖ (c) Specific Relief Act (1877), S. 54 — 
Municpal Committee imposing illegal tax com- 
mits breach of obligation — Aggrieved person 
can sue for injunction restraining Committee 
from imposing and collecting such tax. 

R ?. 6 . w .°' (1 'obligation' as used in the Specific 
Relief Act, is very wide in its application. The term 
obligation covers all those things which it other- 

tni!i? p, l eS . Inifc8ordinaryorle 8 al Prance. An 
inhabitant of a municipality has a right not to be 

taxed illegally and the Committee has a corres- 

pondmg obligation not to imposo any illegal tax. 

If therefore a Committee imposes a tax on a person 

on whom it cannot bo imposed under the Act it 

does commit a breach of an obligation impliedly 

existing in his favour, and the person aggrieved 

can relieve himself from harassment by invoking 

the mcde of relief provided under S. 54. 

(d) Specific Relief Act (1877), S. 56-Person 
objecting to tax imposed under S. 61 (1) ( c ), 
Punjab Municipal Act on ground that it was 
ultra vires — He can be granted perpetual in- 
junction under S. 56, Specific Relief Act, as he 
cannot be said to have equally efficacious relief 
under Punjab Municipal Act. 

The question whether an "equally efficacious 
relief can certainly' be obtained by "any other 
usual mode of proceeding" is a question of fact to 
be determined in each case on its own circum- 
stances, and no hard and fast rule can be laid 
down Jn the matter. The remedy provided in S. 84, 
Punjab Municipal Act, applies only to those cases 
which arise under the Act and is not meant to 
meet those which are outside the Act. The pre- 
scribed remedy cannot therefore be considered as 
a usual mode of proceeding in cases where illegal 
taxation is objected to. So far as ‘efficacy* is con- 
cerned, it is evident that an aggrieved person has 
still a right to move the Civil Courts if he is de- 
feated in the forum prescribed in the Municipal 
Act, while a decision in the Civil Courts is final 
and it cannot therefore be urged that the remedy 
prescribed by the Act, though it may turn out to 
be efficacious,' is 'equally' so. Similarly, the sug- 
gestion that a person may first pay an illegal tax 
and then sue for a refund is open to the objection 
that in certain cases it may turn out to be much 
more annoying and much more expensive than 
resort to Civil Courts. Hence, where a person 
objects to a tax imposed under S. 61 ( 1 ) ( c ) on the 
ground that it is illegal he can be granted per- 
petual injunction under S. 56, Specific Reliof Act. 

[P 386 C 1, 2] 

Amar Nath Grover — for Appellant. 

J. L. Kapur — for Respondent. 

Din Mohammad J.— This case has been 
referred to a Full Bench in the follow- 
ing circumstances. The respondent, Sant 
Singh, was running a motor bus service 
known as the Nishat Bus Service. He him- 
self owned only one lorry and the other 
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lorries he hired from different owners. For 
the purpose of his business, all these lorries 
were kept within the limits of the Muni- 
cipal Committee, Montgomery. The Com- 
mittee levies a tax under S. 61 (1) (c) 
payable by the owners on all vehicles kept 
within the Municipality. On 12th March 
1937, the Committee served a notice of 
demand for Rs. 530 on Sant Singh on ac- 
count of tax on all lorries used in the busi- 
ness of the Nishat Bus Service from August 
1935 to March 1937. Sant Singh refused 
to meet the demand in relation to the lor- 
ries which he did not own and on 17th 
May 1937, instituted a suit against the 
Municipal Committee for a perpetual in- 
junction to restrain the said Committee 
from realizing the tax demanded from him 
on the ground that he was not the owner of 
the lorries, and consequently, the demand 
made from him was illegal and ultra vires 
of the Committee. Various defences were 
raised by the Municipal Committee, with 
some of which we are not at present con- 
cerned. The main controversy raged round 
the questions whether the Civil Courts 
could entertain a suit of that nature and, 
if so, whether the relief by way of injunc- 
tion could be granted. The trial Court found 
in favour of the plaintiff on both the points 
and the District Judge affirmed its decision 
on appeal. Thereupon, the Committee pre- 
ferred a second appeal from the order of the 
District Judge which came for hearing be- 
fore Dalip Singh J. Impressed by the fact 
that even in this Court there was an ap- 
parent conflict of authority on the question 
of the jurisdiction of Civil Courts, he re- 
commended to the Hon’ble Chief Justice 
that the case be laid before a larger Bench, 
and the Hon’ble Chief Justice has placed it 
before a Full Bench. 

In order to appreciate the nature and 
force of the objection raised on behalf of 
the appellant, it will be necessary to refer 
to the provisions relating to taxation in the 
Punjab Municipal Act. They are contained 
in Chap. V. By S. 61 (l) (c), a Committee 
is empowered to impose a tax, payable by 
the owner, on all or any vehicles among 
other things kept within the Municipality. 
S. 62 lays down the procedure to be fol- 
lowed in the imposition of taxes. S. 63 
deals with preparation of assessment list 
and S. 64 with its publication and comple- 
tion. S. 65 provides for the revision of as- 
sessment list, S. 66 for its settlement and 
S. 67 for further amendments to be intro- 
duced in the list. S. 68 lays down that no 


new list need be prepared every year. Ss. 69 
to 86 are headed "General provisions." 
S. 69 enacts that no assessment and no 
charge or demand of any tax made under 
the authority of this Act shall be impeaoh- 
ed or affected by reason of any mistake in 
the name, residence, place of business, or 
occupation of any person liable to pay the 
tax or in the description of any property or 
thing liable to the tax, or of any mistake 
in the amount of assessment or tax, or by 
reason of any clerical error or other defect 
of form. It is also said that it shall not be 
necessary to name the owner or occupier of 
the property taxed or assessed. Ss. 70 and 
71 deal with exemptions and S. 72 deals 
with remission of taxation. 

Section 73 provides that every person 
shall, on the demand of an officer duly 
authorized by the Committee in this behalf, 
furnish such information as may be neces- 
sary in order to ascertain whether such 
person is liable to pay any Municipal tax. 
Sub s. (1) of S. 74 provides that notice 
shall be given to the Committee of all trans- 
fers of title of person primarily liable to 
payment of property tax. By sub-s. (2), it 
is provided that a person primarily liable 
for the payment of a tax on any property, 
who transfers his title to or over such pro- 
perty without giving notice of such transfer 
to the Committee as aforesaid, shall, in 
addition to any other liability which he 
incurs through such neglect, continue liable 
for the payment of all such taxes payable 
in respect of the said property until he 
gives such notice or until the transfer shall 
have been recorded in the Committee’s 
books. By sub-s. (3), whenever the title to 
• or over any building or land devolves upon 
any person by inheritance, duty is cast 
upon the heir to give notice in writing of 
such inheritance to the Committee within 
three months. Sub-s. (4) provides that 
nothing in the Section shall be held to 
diminish the liability of the transferee (or 
heir) for the said taxes or to affect the prior 
claims of the Committee for the recovery 
of the taxes due thereupon. S. 75 gives 
power of entry into any building for the 
purpose of valuation. Ss. 76, 77 and 78 deal 
with octroi and terminal taxes. Ss. 78-A, 
78-B and 79 deal with some other inciden- 
tal matters arising out of taxation. 

Section 80 is headed "Recovery of taxes 
payable by owners.*’ By sub-s. (1), it is 
enacted that when any sum is due on ac- 
count of a tax payable under this Act in res- 
pect of any property by the owner thereof, 
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fche committee shall cause a bill for the 
amount to be delivered to the person liable 
to pay the same. By aub-ss. (2) and (3) it 
is provided that if the bill be not paid with- 
in ten days from the delivery thereof, the 
committee may cause a notice of demand 
to be served on the person liable to pay the 
same, and, if he does not, within seven 
days from the service of the notice, pay the 
sum due, the sum due may be deemed to 
be an arrear of tax and shall be a first 
charge on the property in respect of which 
it is payable and be recoverable as arrears 
of land revenue. Sub-s. (4) lays down that 
if any tax leviable under the Act from the 
owner is recovered from the occupier, such 
occupier shall, in the absence of any con- 
tract to the contrary, be entitled to recover 
the same from the owner and may deduct 
the same from the rent. Ss. 81 and 81-A 
prescribe the mode of recovering tax from 
defaulter. S. 82 provides for recovery of 
octroi and tolls in case of non-payment or 
refusal. S. 83 empowers the committee to 
lease the collection of octroi or tolls. S. 84 
is headed ‘‘Appeals against taxation.” Sub- 
s. (1) provides that an appeal against the 
assessment or levy of any or against the 
refusal to refund any tax under the Act 
shall lie to the Deputy Commissioner or to 
such other officer as may be empowered by 
the Provincial Government in this behalf. 
Sub-s. (2) lays down that if on the hearing 
of an appeal under the Section, any ques- 
tion as to the liability to, or the principle 
of assessment of, a tax arises on which the 
officer hearing the appeal entertains rea- 
sonable doubt, he may, either of his own 
motion or on the application of any person 
interested, draw up a statement of the facts 
of the case and the point on which doubt 
is entertained and refer the statement with 
his own opinion on the point for the deci- 
sion of the High Court. Sub-ss. (3) to (6) 
deal with subsidiary matters. S. 85 provides 
for limitation of appeals in certain cases. 
S. 86 is headed : "Taxation not to be ques- 
tioned exoept under this Act.” Sub-s. (1) 
reads : 

No objection shall be taken to any valuation or 
assessment nor shall the liability of any person to 
be assessed or taxed be questioned in any other 
manner or by any other authority than Is provi- 
ded in this Act. 

Sub- 8. (2) enacts that no refund of any 
tax shall be claimable by any person other- 
wise than in accordance with the provi- 
sions of the Act and the rules thereunder. 
In support of the contention raised by the 
appellant that the Civil Courts have no 


jurisdiction in the matter, reliance is placed 
on S. 84, read with S. 86, Municipal Act. 
It is urged that, in the first place, the plain- 
tiff is an owner of the lorries in respect of 
which the demand was made from him and 
consequently, he cannot contest his liability 
otherwise than in the manner prescribed 
in the Act itself. Secondly, even if it be 
held that the plaintiff is not an owner 
within the meaning of S. 61 (1) (c), Muni- 
cipal Act, the plaintiffs’ recourse to Civil 
Courts is. barred by the terms of S. 86, 
Municipal Act. Counsel for the respondent, 
on the other hand, urges that under S. 9, 
Civil P. C., those suits alone are removed 
from the jurisdiction of the Civil Courts, of 
whioh the cognizance is either expressly or 
impliedly barred, that the bar contained in 
Ss. 84 and 86, Punjab Municipal Act, relates 
only to those matters which are covered by 
that Act,, that the objection raised by the 
plaintiff in this case relates to a matter 
which was not within the competence of 
the Municipal Committee under the Act 
and that, consequently, the jurisdiction of 
the Civil Courts was not ousted. He further 
contends that, on general principles, a sub- 
ject cannot be deprived of his right to re- 
dress his grievance in the Civil Courts, if 
the authority seeking to take advantage of 
the bar has acted beyond its jurisdiction. 

In my view, the contention raised by the 
respondent’s counsel is more in consonance 
with law than the one raised on behalf of 
the appellant. The entire scheme of the 
Act dealing with the subject of taxation 
clearly indicates that the remedy provided 
in S. 84 is confined to those acts only which 
are done under the Act, and that the bar 
provided in S. 86 is similarly oonfined to 
matters covered by the Act and does not 
extend any further. The word "liability” as 
used in sub-s. (1) of S. 86 refers to that 
liability which arises under the foregoing 
Sections only and this interpretation is 
supported by a reference to sub-s. (2) of 
S. 84, where the question as to the liability 
to a tax is clearly envisaged to arise in an 
appeal against the assessment or levy of 
any tax under the Act. It cannot be con- 
ceived that the Legislature while enacting 
a bar under S. 86 contemplated any liabi- 
lity arising from a tax which was not per- 
mitted under the Act or any demand which 
was being made in contraventions of the 
provisions of the Act. 

A reference to the Sections dealing with 
taxation as summarized above would indi- 
cate that in more places than one the words 
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“liable” and “liability” are used and it was 
clearly in relation to those Sections that 
the word “ liability ” was used in S. 86. 
Reference in this connexion may be made 
to 21 Cal 319, 1 where a Division Bench, 
composed of Sir W. C. Petheram C. J., and 
Beverley J., placed a similarly restricted 
meaniDg upon the word “liability” used in 
similar circumstances. If therefore a de- 
mand made by a Committee is not autho- 
rized by the Act and the person affected 
thereby objects to the payment on the 
ground that in making the demand the 
Committee was exercising a jurisdiction not 
vested in it by law, it can, by no stretch of 
language, be said that he is objecting to his 
liability to be taxed under the Act. Any 
special piece of legislation may provide 
special remedies arising therefrom and may 
debar a subject from having recourse to 
any other remedies, but that bar will be 
confined to matters covered by the legisla- 
tion and not to any extraneous matter. A 
corporation is the creature of a statute and 
is as much bound to act according to law as 
the constituents thereof, namely, the in- 
dividuals ruled by the corporation and if 
the corporation does an act in disregard of 
its charter and intends to burden any in- 
dividual with the consequences of its illegal 
act, an appeal by that individual to the 
general law of the land can in no circum- 
stances be denied. 

If therefore it is found that the plaintiff 
was nob an owner of the lorries during 
the period in respect of which the tax is 
demanded from him, the demand will not 
be under the Act but outside the Act, inas- 
much as a tax on vehicles is payable by 
the owners only and not by those who do 
not own them. Counsel for the appellant 
contends that the lorries used in the busi- 
ness of the Nishat Bus Service were running 
under the board of the Nishat Bus Service 
and that, consequently, it should be pre- 
sumed that they were owned by that Com- 
pany. This argument however is fallacious. 
The mere fact that a lorry displays the 
board of a certain Company does not neces- 
sarily lead to an inference that the Company 
is the owner thereof. The ordinary mean- 
ing of the word “owner” is “one who owns 
or holds something as his own; a proprie- 
tor; one who has the rightful claim or title 
to a thing” and nearly the same meaning 
attaches to this term in law. Here, it is 
alleged by the plaintiff and proved that he 

1. Dwarka Nath Dutt v. Addya Sundari Mitfcra, 
(1894) 21 Cal 319. 


has hired certain lorries for the purpose of 
his business and that the ownership of 
those lorries vests in somebody else, and 
it is obvious that a hirer cannot be called an 
owner. It is true that certain taxes impos- 
ed by the Committee on owners can be 
recovered from occupiers as visualized in 
S. 80 (4), Municipal Act, but the very use 
of the word “occupier” there denotes that 
those taxes relate to buildings or lands and 
can in no way be considered to relate to 
vehicles, inasmuch as the hirer of a vehicle, 
in the manner in which the appellant has 
hired them, can in no wise be described as 
an occupier thereof. This matter can be 
cleared by a concrete illustration. If a per- 
son obtains a money decree against the 
plaintiff, will it be open to him to attach 
these vehicles in execution of his decree 
and will the real owners of these vehicles 
be debarred from putting in a successful 
claim against their attachment? The an- 
swer to these questions cannot but be in 
the negative. A temporary possession of 
these vehicles, as the plaintiff has, can in 
no circumstances be confused with owner- 
ship, which connotes a complete dominion 
which one can exercise as against the whole 
world. It follows therefore that no demand 
could be made from the plaintiff within the 
Act and that the demand made by the 
Committee is in contravention of the Act. 

For the proposition that even if the 
demand was not authorized by the Act, or, 
in other words, was ultra vires of the Com- 
mittee, the plaintiff's remedy lay only under 
S. 84, reliance is placed on 38 P R 1911, 2 
AIR 1933 All 163, 3 AIR 1935 All 760 4 
and 16 Lah 529. 6 In my view, however, 
these authorities are either distinguishable 
on facts or, if I may say so with all respect, 
do not lay down good law, if they mean to 
oust the jurisdiction of the Civil Courts 
even in those matters where the Committee 


has acted in contravention of the Act. In 
38 P R 1911, 2 the plaintiffs had sued the 
Municipal Committee, Ambala, for a refund 
of the customs duty on goods exported by 


them. The rules made by the Local Govern- 

2. Municipal Committee, Ambala v. Mohendar 

Singh, (1911) 38 P R 1911=9 I O 1000=118 

PLE 1911. L f T , 

3. Cantonment Board, Agra v. Kanhaiya Lai, 
(1933) 20 A I R All 163=144 I C 1016— 19dd 


A L J 162. . . n 

Municipal Board, Benares v. Krishna & Co 
(1935) 22 A I R All 760=156 I 0 281—1935 
AU 635=57 All 916. 

Nanbahar Hussain Shah v. Municipal Com- 
mittee Batala, (1935) 22 A I R Lah 970 — 159 
I C 1059=16 Lah 529=36 P L R 301, 
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men t under S. 154 (j), Punjab Municipal 
Aofe, 13 of 1884, which were maintained 
by the Punjab Municipal Act, 20 of 1891, 
provided that an appeal against an order 
passed under the rules would lie to the 
Deputy Commissioner or the Commissioner 
as the case may be. The plaintiffs, instead of 
appealing to the Commissioner, filed a suit 
after the President of the Municipal Com- 
mittee had refused to refund the tax. Rely- 
ing on some Madras judgments which laid 
down that when by an Act of the Legis- 
lature powers were given to any person for 
a public purpose, from which an individual 
might receive injury, if the mode of re- 
dressing the injury was pointed out by the 
statute, the jurisdiction of the Court was 
ousted and in case of injury the party could 
not proceed by action, a Division Bench of 
the Punjab Chief Court held that the suit 
did not lie, inasmuch as the plaintiffs were 
bound to exhaust the remedy by appeal 
before filing the suit. It would appear that 
it was not laid down in this judgment that 
no suit was at all competent, and all that it 
decided was that the remedies provided by 
the Act should be exhausted first. But if, 
as envisaged in this judgment, a suit is 
competent after the remedies provided in 
the Aot have been exhausted, there appears 
to be no reason why it cannot lie if recourse 
is not had to the remedies provided in the 
Act, especially when the matter complained 
against does not fall under the Act. Fur- 
ther, even in this judgment a distinction 
was drawn between a suit contesting the 
incidence of a tax lawfully imposed and a 
suit to recover a sum paid on the ground 
that the so-called tax had no legal exis- 
tence. It cannot but be admitted that the 

present case falls under the second cate- 
gory. 

AIR 1933 All 163, 3 the case arose 
under Ss. 84 and 88, Cantonments Act (2 

ri language of sub-s. (2) of 

o. 84, Cantonments Act, is somewhat simi- 
lar to the language of S. 84, Punjab Muni- 
cipal Act. S. 88, however, is differently 
worded and it says that the order of the 
appellate authority confirming, setting aside 
or modifying an order in respect of any 
valuation or assessment or liability to assess- 
ment or taxation shall be final. On a dispute 
arising between an assessee and the Can- 
tonment Board, a Division Bench of the 
Allahabad High Court observed as follows : 


f reIatin « t0 any valuation, assessment, 
ment B y oard aSSeSSm6 01 taXati ° n by a Canton ' 


_ n In entlre agreement with the view al- 

JntKiu 1 by fcwo Benches of this Court that the 
jurisdiction of the Civil Court is excluded in all 


, l n . A * ? 1935 All 760, 4 the plaintiffs 
had instituted a suit against the Municipal 
Board, Benares, for a refund of certain 
octroi duty charged from them on certain 
goods imported into the municipal limits. 
1 he question arose whether such a suit 

H 1Q , le e ln r eW / 0 / S - 164 ' Municipalities 
Act, 1916, sub-s (l)of which was framed in 

terms of sub-s. (1) of S. 86, Punjab Munici- 
pal Act and sub-s. (2) of which was framed 
in terms of S. 88, Cantonments Act. Its 
marginal note ran as follows : “ Bar to 
jurisdiction of Civil and Criminal Court in 
matters of taxation". Taking this note into 
consideration along with the wording of the 
Section, a Division Bench of the Allahabad 
High Court ruled that no suit for a refund 
of the octroi lay in a Civil Court on the 
ground that the goods were not in fact as- 
sessable orthafc the amount of assessment 
was excessive. In both these judgments the 
tax was lawful and the only objection that 
was being raised was to the details of the 
tax or, in other words, to matters arising 

la ^ ful Ifc is °bvious, therefore, 
chat the point which arose there was differ- 
ent from the one which arises in the present 
5 a9 o 0 ' further, even if the marginal note to 
b. 8b, Punjab Municipal Act, be considered 
synonymous with the marginal note to 

} rV’. vl . z ” Bar fco Jurisdiction of Civil 
and Criminal Court in matters of taxation,” 

the bar applied in the Allahabad oases was 
properly applied, inasmuch as the matter 
involved there arose under the Act. The 
general remarks made by the learned Judges 
to the effect that no suit lay in any case 
were not necessary for the decision of the 
case and are merely obiter dicta, carrying 
no weight of authority with them. 

^ . 529 » 6 fche Municipal Com- 

mittee had levied a tax upon certain goods 

imported into the municipal limits at a 
certain rate under Art. 57 of the Terminal 
Tax Schedule The plaintiff alleging that the 
tax could be levied only under Art. 55 and 
not under Art. 57 instituted a suit for an 
injunction to restrain the defendant from 
recovering the sum assessed. A Division 
Bench of the Lahore High Court, com- 
posed of the Hon’ble Chief Justice and 
myself, came to the conclusion that the suit 
d.d not lie The Hon'ble Chief Justice, who 
delivered the judgment, while discussing 

Ss 84 and 86 of the Municipal Act observed 
inter alia : 
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It does not appear to us to matter, with refer- 
ence to the terms of these two sections, whether 
the assessment is illegal or ultra viresor not. Even 
if the assessment is illegal or ultra vires, it is an 
assessment. 

The case, so far as ifc goes, was rightly 
decided, inasmuch as the objection raised 
there was to a matter of detail and no ques- 
tion of jurisdiction was involved. The diffi- 
culty, however, arises in connexion with 
the remarks quoted above, which was no 
doubt intended to bar suits even if the tax 
was illegal, but the Hon’ble Chief Justice 
has authorized me to say that on further 
consideration he has come to the conclu- 
sion that the opinion expressed by us was 
not necessary for the decision of the case 
and was in fact incorrect. There is, on the 
other hand, ample authority in support of 
the proposition that an illegal act of a com- 
mittee, in spite of the special forum con- 
stituted under the Act which brings the 
committee into existence and of the special 
bar enacted to having recourse to any other 
authority in matters dealt with there, is 
liable to be interfered with by a Civil Court. 
In 74 P L R 1918, 6 Scott-Smith J. while 
referring to S. 86, of the Municipal Act, re- 
marked as follows : 

The power conferred by a special Act on a local 
authority to impose a particular tax for particular 
purposes in a specified manner does not oust the 
jurisdiction of the Civil Court to give relief against 
an illegality committed by that body under cover 
of statutory powers. I think it is clear that a Civil 
Court has jurisdiction to determine the question 
whether the imposition of a tax is illegal and ultra 
vires and to give relief if a tax has been levied 
from a person who is not liable thereto. 

There, fche action of the Municipal Com- 
mittee to impose a profession tax on a 
Munsif was challenged, and the learned 
Judge holding that the Munsif could not 
be said to follow a profession in the popular 
sense of the term maintained the decree of 
the Court below that the tax could not be 
imposed on him. In A I R 1924 Lah 619, 7 
Broadway J., while considering Ss. 84 and 
86, Municipal Act, remarked that those 
Sections related only to acts done under 
the law but did not provide a remedy for 
what may be done outside or in violation of 
that law. He further observed that these 
Sections did not oust the jurisdiction of the 
Civil Court to relieve one subject of the 
Crown against an illegality imposed upon 
him b y another. It may be observed, that 

6. Committee of Notified Area, Una v. Chatar 
Behari Narain, (1919) 6 AIR Lah 68=44 IC 
910=74 PLR 1918. 

7. Municipal Committee, Pind Dadan Khan v. 

Bhagwan Singh, (1924) HAIR Lah 619 = 
75 I C 737. 


this judgment was expressly overruled by 
16 Lah 529, 5 but as remarked before, the 
general observations made in the latter 
judgment have been found to be erroneous 
and the authority of this judgment there- 
fore remains unshaken. In A I R 1935 Lah 

632. 8 Dalip Singh and Bhide JJ. distin- 
guished 16 Lah 529 6 in the following words: 

In the present case, the plaintiffs are not ques- 
tioning the powers of the Municipal Committee 
under the Punjab Municipal Act, but are urging 
that in view of the terms of the sales of the sites 
in the mandi the Committee cannot impose the 
tax within the mandi limits. 

In other words, ifc was indirectly held 

that fche jurisdiction of Civil Courts was not 

barred, if fche subjecfc-mafcfcer of fche suib did 

nob fall under fche Act. In A I R 1935 Lah 

980. 9 Monroe J. observed that S. 84 did 
not include suifcs for injunction instituted 
against; fche Municipal Committee to re- 
strain fche Committee from imposing a cer- 
tain tax, and decreed fche suit against fche 
Committee on fche ground fchafc fche tax had 
nofe been imposed in accordance with fche 
provisions of fche Municipal Acfc. In 18 Lah 
567 , 1 ° q« e k Chand and Dalip Singh JJ. once 
more questioned fche correctness of fche 
decision reported in 16 Lah 529. 5 Dalip 
Singh J. who delivered fche judgment wifch 
which Tek Chand J. agreed, after referring 
to S. 86, Municipal Acfc, remarked : 

These words appear to me clearly to imply that 
the word “assessment” is to be read as an "assess- 
ment under the Act,” for it is clear that no 
“authority” would be provided for an assessment 
which was not under the Act. If therefore 16 Lah 
529 s intended to hold that even if an assessment 
which was ultra vires of the Act could not be 
made the subject of a civil suit, then with the 
greatest respect to the learned Judges who decided 
that case, I must humbly venture to dissent from 
that view. 

In A I R 1939 Lah 372, 11 fche provision 
of law which came for consideration was 
S. 39 (2), Village Panchayafc Acfc, which 
provides fchafc no civil or revenue suit could 
lie against any panchayafc in respect of any 
acfc done in fche discharge of any duties im- 
posed under fche Acfc. Tek Chand J. held 
fchafc if fche resolution was ultra vires of fche 
panchayafc, fche prohibitory Section d id not 

8. Municipal Committee, Sonepat v. Dharam 
Chand, (1935) 22 A I R Lah 632=162 I C 59 
=37 PLR 289. 

9. Abdul Hamid v. Municipal Committee, Delhi 
(1935) 22 A I R Lah 980=160 I C 524. 

10. Amrit Singh Daya Singh v. Municipal Com- 
mittee, Jhelum, (1936) 23 AIR Lah 972=168 
I C 82=1 L R (1937) 18 Lah 567 = 39 P L R 
976. 

11. Raghunath Bahai v.Panchayat Village Sahsai 

Kalirawan, (1989) 26 A I R Lah 372=186 IC 
377. 
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come into operation. In 11 Cal 275, 12 the 
Municipal assessor had made an annual as- 
sessment on a certain basis. The owners 
preferred an appeal to the Commissioners 
against his order and questioned the prin- 
ciple on which the assessor had fixed the 
rate. The Commissioners however refused 
to interfere. The owners made an applica- 
tion to the High Court on the original side 
on the ground of want of jurisdiction. The 
matter came before a Division Bench of 
the Calcutta High Court composed of Sir 
Richard Garth C. J. and Wilson J. Coun- 
sel for the owners contended that inasmuch 
as the Act laid down one rule for houses 
that were let and the Municipal Committee 
had set up another rule for their house, it 
had no power to assess on the basis on 
which it had done and as it had acted en- 
tirely out of its jurisdiction, the Court could 
interfere. This contention was opposed by 
the Advocate- General. The learned Judges 
however repelled the contention of the Ad- 
vocate-General and interfered with the as- 
sessment. In the course of his judgment, 
Garth C. J. observed : 

It is of course no part of our duty to say how 
such valuations should be made. We have only to 
see that, in making them, the Commissioners act 
within their powers. 

Wilson J. in a separate judgment re- 
marked among other things : 

If the error goes to jurisdiction, we can and 
ought to interfere by certiorari; if not, we have no 
power to do so. 

In 17 Cal 590 13 the question that arose 
for deoision was whether a certain order of 
the Board of Revenue, purporting to be 
made under Act 9 of 1847, subjecting a 
certain land to assessment was open to ob- 
jection in a Civil Court. The case went up 
to the Privy Council where two questions 
were framed for deoision : (1) Whether the 
provisions of Act 9 of 1847 were applicable 
to the land involved in that suit, and (2) 
whether, if those provisions were not so 
applicable, a Civil Court had jurisdiction 
to review the deoision of the Board of Re- 
venue and to deolare that the proceedings 
of the revenue authorities in assessing such 
land were ultra vires. Their Lordships came 
to the conclusion that the first question 
ought to be answered in the negative. In 
other words, it was found that the land 
was not covered by the Acts. Thereupon, 
the seoond question arose that if this was 
so, could the Civil Courts interfere with 

13. Nundo Lai Bose v. Corporation for the town 
of Calcutta, (1885) 11 Cal 275. 

18. Secretary of State v. Fahamidannissa Begum, 
(1890) 17 Cal 590=17 I A 40 (P C). 


the order of the Board of Revenue which 
by the terms of the Act was final. In this 

connexion, their Lordships remarked : 

The action of the revenue authorities was there- 
fore, in their Lordships’ opinion, wholly illegal and 
invalid. Their Lordships cannot hold that the 
Board of Revenue can, by purporting to exercise a 
jurisdiction which they did not possess, make their 
order upon such a matter final, and exempt them- 
selves from the control of the Civil Court. 

In 3 C W N 73, 14 an assessment made 
by a Municipal Committee was challenged 
in a Civil Court. The Committee contended 
that by virtue of S. 116, Bengal Municipal 
Act (3 of 1884), no objection could be taken 
in any manner other than that provided in 
the Act. The assessee however urged that 
this could be so only if the assessment was 
not made ultra vires, but if the assessment 
was ultra vires, there was nothing in the 
Act to prevent a rate-payer from seeking a 
deoision from a Civil Court that the action 
on the part of the Committee was ultra 
vires. This proposition was not disputed 
and was approved by a Division Bench 
composed of Maolean C. J. and Banerjee J. 
In 35 Cal 859, 16 S. 116, Bengal Municipal 
Act, came for consideration once more 
before a Bench composed of Stephen and 
Mukerjee JJ. Mookerjee J. summarized 
the whole law on the point and in the course 
of his judgment remarked at page 867 : 

The test is, as I have pointed out, whether the 
assessment is or is not in conformity with the 
statutory provisions. If it is not, it does not enjoy 
any security from collateral attack. If the assess- 
ment is open to objection on the ground of lack of 
jurisdiction, which, be it remembered, has to be 
exercised in conformity with the statute.it is open 

to collateral attack If errors or irregularities 

are committed, they must be corrected in the mode 
appointed by the statute, and, if not so corrected, 
they become conclusive, for Courts have not the 
power to control the quasi-judicial authority in a 
matter of discretion. But when the assessment pro- 
ceeding is in clear violation of the provisions of the 
statute, the Court has jurisdiction to afford relief. 

The learned Judge in ooming to this con- 
clusion relied among other judgments upon 
the dictum of their Lordships of the Judi- 
cial Committee that the Court would have 
jurisdiction to interfere and quash the order 
of the quasi- judicial authority upon the 
ground either of a manifest defect of juris- 
diction in the tribunal that made the order 
or of manifest fraud in the party procuring 
it. Reference was further made to the prin- 
ciple enunciated by American Courts to the 
effeot that all dear violations of law gave 

14. Navadip Chandra v. Purnanda Saha, (1899) 3 

C W N 73. 

15. Chairman of Giridhi Municipality v. Suresh 

Chandra, (1908) 35 Cal 859=12 C W N 709= 

7 0 L J 631. 
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rise to jurisdictional questions. The point 
of distinction raised in A I R 1935 All 760 4 
in relation to this judgment is not material, 
so far as the general principle of law enun- 
ciated herein is concerned. The phrase that 
had been omitted from the Municipal Act 
when this judgment was given, was intact 
at the time of 21 Cal 319, 1 but still the 
decision was the same. In 16 I C 449, 16 
Stanyon A. J. C., also dealt with the matter 

at issue at great length and observed : 

The allegation here is the imposition of a tax 
illegally and ultra vires of Municipal authority, 
and I have no doubt that, to give relief against 
such an Imposition, the Civil Court has jurisdic- 
tion notwithstanding anything contained in the 
Berar Municipal law. 

It may be observed that S. 53, Berar 

Municipal Act, was framed in terms of S. 86, 

Punjab Municipal Act. Elsewhere in the 

same judgment, he further remarked : 

The ouster of ordinary jurisdiction in favour of a 
special jurisdiction can obviously apply only to the 
cases entrusted to the latter. The grant of a juris- 
diction cannot carry with it the conferral of a 
power to act beyond and outside of that jurisdic- 
tion An enactment which creates a local 

authority, and invests it with power to impose 
particular taxes for particular purposes in a specified 
manner, creates a jurisdiction which the ordinary 
Courts never had : and the power of that local 
authority for lawful taxation, however exclusively 
reserved to it, involves no invasion of Civil Court 
jurisdiction. But it also usurps no fraction of the 
ordinary power of that Court to relieve one subject 
of the Crown against illegality imposed upon him 
by any other subject: and action, which is ultra 
vireB of a special jurisdiction of the kind described, 
is an illegality which gives a cause of action in the 
Civil Court. 

In 13 Mad 78, 17 an asse3see claimed a 
refund of tax and he was met with the 
objection that the suit could not be main- 
tained in a Civil Court on the ground that 
it was provided in the Act that the adjudi- 
cation of an appeal by the Municipal Council 
would be final. Muttusami Ayyar J. dis- 
allowed the objection remarking : 

There can therefore be no doubt that a suit will 
lie when the provisions of the Act have not been 
complied with in substance and effect in regard to 
the assessment and levy of such tax and the tax 
cannot be considered to have legal sanction. 

In 21 Mad 367, 18 taxes were levied on 
buildings exclusively used for charitable 
purposes and the manager sued for a refund. 
A Division Bench of the Madras High Court 
remarked : 

A tax upon such buildings and other similar 
buildings mentioned in the exception is not one 
which can be in legal existence, and therefore it 

16. G. I. R. Ry. Go. v. Amraoti Municipality, (1912) 

8NLR 107=16 I 0 449. 

17. Tuticorin Municipality v. S. I. Ry., (1890) 13 

Mad 78. 

18. Fischer v. Twigg, (1898) 21 Mad 367. 


cannot be said that the tax was collected under 

that Act We prefer to base our judgment on 

the ground that an imposition which is expressly 
prohibited by the Act cannot be deemed to be 
made under the provisions of the Act. 

In 26 Bom 294, 19 it was observed by 
Sir Lawrence Jenkins C. J. with whom 

Chandavarkar J. agreed. 

As no breach of the prescribed rules has been 
committed, then in the absence of any proof of 
mala fides, perversity, or manifest error, we do not 
think we ought to interfere on the mere suggestion 
that the valuation is too high. 

In other words, it was conceded that had 
there been a breach of the rules, interfer- 
ence would have been possible. In 38 Bom 
293, 20 Sir Basil Scott C. J. and Batchelor J. 
interfered with the enhancement of a tax 
imposed on the Turf Club on the ground 
that the enhancement was ultra vires, re- 
marking that the case was one in which the 
jurisdiction of the Civil Court was not 
ousted. In A I R 1930 All 222, 21 Dalai J. 
interfered with an order of assessment on 
the ground that there had been no assess- 
ment at all. Reference in this connexion 
may also be made to a judgment of their 
Lordships of the Privy Council reported in 
27 Bom 3 4 4 22 which, though not cited at 
the Bar, is in my view most pertinent to the 
case. The defendants in that case by the 
negligent construction of a railway made in 
exercise of their powers under the Railways 
Act had caused the plaintiff's land to be 
flooded in the rainy season and consequently 
damaged. The Act provides that a suit shall 
not lie to recover compensation for damage 
caused by the exercise of the powers thereby 
conferred, but that the amount of such 
compensation shall be determined in accor- 
dance with the Land Acquisition Act, 1870. 
In spite of this bar the plaintiff brought a 
suit for damages for injury alleged to have 
been caused to his fields. Before their Lord- 
ships it was contended inter alia that al- 
though the statutory authority of the Act 
of 1890 might have been abused or exceeded 
no suit would lie and that the respondent’s 
only remedy was by proceeding for com- 
pensation under the Land Acquisition Act, 
1870. Their Lordships observed as follows: 

It would be simply a waste of time to deal seri- 
ously with such contentions as these. It has been 
determined over and over again that if a person or 

19. Kasandas v. Ankleahwar Municipality, (1902) 

26 Bom 294=3 Bom L R 882. 

20. Secy, of State v. Major J. E. Hughes, (1914) 1 

AIR Bom 33=23 I O 779=38 Bom 293=16 

Bom L R 121. 

21. Municipal Board, Benares v. Narsingh Dutt, 

(1930) 17 A I R All 222=127 I G 514. 

22. Gaekwar v. Katchar Abai, (1903) 27 Bom 344 

=5 Bom L R 405. 
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a body of persona having statutory authority for 
’the construction of works ..... exceeds or abuses 
the powers conferred by the Legislature, the remedy 
of a person injured in consequence is by action or 
suit, and not by a proceeding for compensation 
under the statute whioh has been so transgressed. 

I am in respectful agreement with the 
iprinciples enunciated in these judgments 
and would hold that the jurisdiction of the 
Civil Court was not ousted in this case in- 

I 

asmuch as the demand made from the 
plaintiff was not authorized by the Act. I 
may add that the argument advanced by 
the appellant that here the tax itself was 
lawful, and that its recovery alone was 
defective in so far as it was being made from 
a wrong person, suffers from the fallacy that 
firstly it makes an erroneous distinction 
between ‘tax’ and ‘demand’ and secondly, 
it treats lawful a demand which was ab 
initio unlawful. 

Counsel next contends that the suit was 
not competent under S. 54, Specific Relief 
Act, as there was no breach of any obliga- 
tion which existed in favour of the appli- 
cant. In support of this proposition, reliance 
is placed on 47 Cal 733. 23 In my view, the 
proposition advanced is not legally sound,* 
nor does the authority cited in its support 
serve the purpose. All that was stated in 47 
Cal 733 23 was that the precise obligation, of 
which there had been a breach, should be 
formulated before an injunction can be 
granted and this is an elementary principle 
which cannot be disputed in face of the 
clear terms of S. 54. The word ‘obligation’ 
as used in the Specific Relief Aot is very 
wide in its application as appears from the 
definition given in S. 3. It says “ ‘obligation* 
includes every duty enforceable by law” 
and this evidently connotes that the term 
‘obligation’ covers all those things which it 
otherwise implies in its ordinary or legal 
parlance. An inhabitant of a municipality 
has a right not to be taxed illegally and the 
iCommittee has a corresponding obligation 
not to impose any illegal tax. If therefore 
a Committee imposes a tax on a person on 
whom it cannot be imposed under the Act, 
it does commit a breach of an obligation 
{impliedly existing in his favour, and the 
{person aggrieved can relieve himself from 
iharassment by invoking this mode of relief. 
'The use of the words “by implication” in 
relation to “obligation” in the opening 
paragraph of S. 54 is obviously intended to 
widen the scope of the Section and the Sec- 

28. Bam Kissen Joydoyal v. Pooran Mull, (1920) 

7 A I R Oal 289=56 I C 671=47 Cal 733=81 

OLJ 259. 
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tion does come into play whenever it can 
reasonably be said that such an obligation 
exists and that it ha9 been broken. 

Counsel finally urges that no injunction 
could be granted to the plaintiff by virtue 
of S. 56 (i), Specific Relief Act, which says 
that an injunction cannot be granted 
when equally efficacious relief can certainly be 
obtained by any other usual mode of proceeding 
except in case of breach of trust. 

In this connexion he refers once more to 
47 Cal 7 3 3 23 as well as 27 Bom 403. 24 In the 
Calcutta judgment a suit had been brought 
for a perpetual injunction to restrain arbi- 
tration proceedings and while dealing with 
this aspeot of- the case, Mookerjee J. re- 
marked : 

We are further of opinion that the injunction 
claimed should not be granted in view of the provi- 
sions of cl. (i) of S. 56 In the case before 

us the respondents allege that they did not enter 
into the alleged contract. If that case is well 
founded, the arbitration proceedings, even if they 
result in an award, can only terminate in an 
award which would be a nullity and could not 
possibly affect the rights of plaintiffs; if the arbi- 
trators make an award in favour of the defendants 
(which itself is doubtful) the plaintiffs will have 
ample opportunity to protect themselves by an 
appropriate proceeding. We are clearly of opinion 
on all these grounds that the injunction claimed 
cannot be granted. 

In fche Bombay judgment a Division 
Bench composed of Crowe and Chandavar- 
kar JJ., dismissed a suit against a Municipal 
Committee with the following observations: 

The suit is substantially brought to restrain the 
Municipality from enforcing a money claim and 
there is neither principle nor authority for res- 
training by injunction one, who alleges that he 
has a money claim against another from enforcing 
that claim in the manner sanctioned by law. Ac- 
cording to S. 56, cl. (i), Specific Relief Aot, an 
injunction cannot be granted where an equally 
efficacious relief can certainly be obtained by any 
other usual mode of proceeding. Under S. 86 of 
Bombay Act, 3 of 1901, it was open to the appel- 
lant to resort to the remedy provided by that Sec- 
tion and obtain the relief which he seeks in this 
suit. Instead of resorting to it ho has come to a 
Civil Court and asks the Court to give him an 
injunction restraining the Municipality from en- 
forcing its claim for the arrears of house-tax 
against him. He does not deny his liability to pay 
the tax after 1899; all he says is that ho is not 
liable to pay the arrears due for certain years pre- 
vious to 1899. It is open to him to pay the amount 
and then sue the Municipality for a refund; on 
the other hand, it is open to the Municipality to 
recover the amount by a redress warrant and sale. 
In either case it cannot be 6aid that there exists 
no standard for ascertaining the actual damage 
likely to be caused to the appellant or that pecu- 
niary compensation cannot be given for invasion 
of the appellant’s right. It is discretionary with 
a Civil Court to grant an injunction and that dis- 

24. Chunl Lai v. Burat City Municipality, (1903) 

27 Bom 403=5 Bom L R 267. 



386 Lahore Montgomery M. C. v. Sant Singh (FB) (Teh Chand J.) A. I. R- 


cretion must be exercised judiciously with extreme 
caution and only in very clear cases. The present 
is not a case of that kind. 

These judgments, in my opinion, are not 
very helpful in determining the question 
now before us. It is obvious that the Cal- 
cutta judgment deals with the case of a 
different nature. Further, in that case the 
usual mode of proceeding was clear and the 
plaintiff could obtain an equally efficacious 
relief otherwise. The Bombay judgment no 
doubt deals with a case somewhat analogous 
to the present case, but with all respect it 
does not appear to me to be a correct expo- 
sition of the law on the subject. It would 
appear from the quotation reproduced above 
that while the learned Judges began by 
saying that it was open to the plaintiff to 
resort to the remedy laid down in the Muni- 
cipal Act itself, they ended with the remark 
that the relief by way of injunction was 
merely discretionary and that in the case 
before them they could not judiciously 
exercise their discretion in the plaintiff’s 
favour. No attempt whatever was made to 
explain how any other way of proceeding 
was available to the plaintiff and in what 
manner it was equally efficacious. Refer- 
ence was no doubt made to the remedy 
provided by S. 86 of the Bombay Act and 
also to the ability of the plaintiff to sue 
for a refund. 

But apart from the fact that neither way 
of proceeding could be treated as a “usual 
mode of proceeding” as contemplated by 
the Section, I am disposed to think that 
neither was “equally efficacious.” The re- 
medy provided in the Act as explained 
above applies only to those cases which 
larise under the Act and is not meant to 
meet those which are outside the Act. The 
prescribed remedy cannot therefore be con- 
sidered as a “usual mode of proceeding” in 
cases where illegal taxation is objected to. 
So far as “efficacy” is concerned, it is evi- 
dent that an aggrieved person has still a 
right to move the Civil Courts if he is 
defeated in the forum prescribed in the 
Municipal Act, while a decision in the Civil 
Courts is final, and it cannot therefore be 
urged that the remedy prescribed by the 
Act, though it may turn out to be “effica- 
jcious,” is “equally” so. Similarly, the sug- 
gestion that a person may first pay an 
'illegal tax and then sue for a refund is open 
(to the objection that in certain cases it may 
turn out to be much more annoying and 
much more expensive than resort to Civil 
Courts. 


Another objection which may be taken 
to the Bombay judgment is that the con- 
siderations which eventually prevailed with 
the learned Judges were those which are 
mentioned along with some other matters- 
in para. 3 of S. 54 and as I read the Sections 
relating to injunctions, those matters can- 
not necessarily be considered under S. 56. 
By Sec. 54 of the Act, the existence or 
otherwise of a standard for ascertaining the 
actual damage and the possibility or other- 
wise of pecuniary compensation being allow- 
ed to redress the wrong done to the plaintiff- 
are matters to be considered in those cases- 
only in which the defendant invades or 
threatens to invade the plaintiff’s right to, 
or enjoyment, of property, and in S. 56 
where those circumstances are enumerated 
in which an injunction cannot be granted, 
they are not at all referred to. In my view, 
the question whether an “equally efficacious 
relief can “certainly” be obtained by “any 
other usual mode of proceeding” is a ques- 
tion of fact to be determined in each case 
on its own circumstances, and no hard and 
fast rule can be laid down in the matter. 
In the present case, I for myself am unable 
to conceive what “other usual mode of* pro- 
ceeding” was available to the plaintiff which 
could be considered to be “equally effica- 
cious.” I would accordingly hold that the 
plaintiff was not debarred under any provi- 
sion of the Specific Relief Act from insti- 
tuting the present suit. The result is that 
I would dismiss this appeal but leave the 
parties to bear their own costs throughout. 

Tek Chand J. — I agree with my learned 
brother in the conclusions reached by him 
on all points and have very little to add. 
The jurisdiction of a Civil Court to enter- 
tain a suit for adjudicating that a tax im- 
posed by a Municipal Committee was ultra 
vires of the Committee can only be ousted 
by a clear statutory provision to this effect. 
The appellant contends that S. 86, Punjab 
Municipal Act, contains such a provision 
and absolutely bars the jurisdiction of Civil 
even in cases where the assessment 
is one which the Committee is not autho- 
rized to make. This contention was con- 
sidered and rejected by a Division Bench, 

(of which I was a member), in 18 Lah 567 10 
at p. 575, where it was held that S. 86 deals 
only with assessments made under the Act 
and that it does not bar the jurisdiction of 
Civil Courts to entertain suits relating to 
unauthorized assessment made by the Com- 
mittee in excess of the powers conferred on 
it by the law. After hearing full argument 
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in the present case, I am confirmed in the 
view expressed in that case. 

A Mnnioipal Committee is a creature of 
the statute. It is brought into existence by, 
or under the authority of, an express legis- 
lative enactment to have control over muni- 
[cipal affairs within defined local limits and 
can exercise such powers of legislation, 
taxation and regulation as are entrusted to 
(it by the Legislature. If in the exercise of 
[these powers the Committee makes a mis- 
itake, it will merely be a case of erroneous 
exercise of jurisdiction, and the aggrieved 
party must seek his remedy in the manner, 
and from the forum, provided in the statute. 
If however its action is in excess of, or in 
contravention of the powers, conferred on 
it by the statute, the subject has his ordi- 
nary remedy to seek relief in the Civil 
'Courts, unless their cognizance is either ex- 
pressly or impliedly barred (S. 9, Civil P. C.) 
This rule has been applied in numerous 
cases relating to imposition or assessment 
of taxes by Municipal Committees. When a 
suit is brought to challenge such taxation 
or assessment, the Civil Court has first to 
decide whether the Committee has acted 
within, or in exercise of its statutory 
powers. If it finds that the Committee 
acted within its power, the suit must be 
dismissed forthwith. If, however, the taxa- 
tion or assessment is ultra vires, the Court 
must adjudicate on the merits and grant 
relief accordingly. The only authority to 
the contrary is an obiter dictum in 16 Lah 
529. 6 But as my learned brother has shown 
in his exhaustive judgment, that dictum 
was too widely expressed and did not lay 
down the law correctly. 

There is no doubt that in the present 
case, the assessment of the plaintiff. res- 
pondent by the Municipal Committee, 
Montgomery, was not under the Act, but 
was in contravention of its provisions. The 
plaintiff is not the owner, but is only the 
hirer of motor lorries, and the committee 
had no power to assess him under S. 61 of 
the Act. He, therefore, had a cause of 
action to sue in the Civil Courts and the 
lower Court b&s rightly entertained the 
suit and held that the assessment was 
illegal and ultra vires. The second conten- 
tion raised is that the plaintiff is not 
entitled to relief by way of injunction 
restraining the committee from realizing 
the tax, as under S. 54, Specific Relief Aot, 
a perpetual injunction can only be issued 
to prevent “the breach of an obligation 
existing in favour of the appellant, whether 
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expressly or by implication,” and that in 
this case there has been no breach of such 
an obligation. In my opinion, this conten- 
tion also is without force. Where a statute 
creates a body like the Municipal Com- 
mittee and confers on it power to levy 
taxes of a particular kind in a particular 
manner, there is an implied “obligation” 
on the part of the committee not to tax the 
subject in a manner not covered by the 
statute, and if a committee does impose 
such a tax, it commits a breach of this 
obligation and a suit would lie for issue of 
a perpetual injunction restraining the Com- 
mittee from imposing and collecting the 
tax. The law on the subject is well sum- 
med up by Kerr on Injunctions (Edn. 6, 
page 572) as follows : 

Publio bodies, incorporated by statutes for a 
public purpose, or the promotion of a public bene- 
fit, may not exceed the jurisdiction which has 
been entrusted to them by the Legislature. If, 
under pretence of an authority which the law 
does give them to a certain extent, they exceed 
their authority, and assume to themselves a power 
which the law does not give them, the Court no 
longer considers them as acting under the autho- 
rity of their commission, but treats them as per- 
sons acting without legal authority. 

Reference may also be made fco (1835- 
40) 48 R R 88=4 My & Cr 249 25 where 
Lord Chancellor Cotfcenham laid down that: 

If under pretence of an authority which the law 
does give to corporations to a certain extent, they 
go beyond the line of their authority, and infringe 
or violate the rights of others, they become, like 
all other individuals, amenable to the jurisdiction 
of this Court by injunction. 

There are several reported cases in India 
in which such injunctions have been issued 
without objection. The latest instance in 
this Court will be found in AIR 1935 Lah 
980° (c/. also AIR 1930 Lah 824. 26 ) 
Lastly, it was argued that, in any case, 
injunction should not be granted in view 
of the provisions of S. 56 (l), Specific 
Relief Act. To constitute a bar to an injunc- 
tion under this clause, however, three cir- 
cumstances must be shown to co-exist • 
(l)that there is available some “other usual 
mode of proceeding,” (2) that by that pro- 
ceeding equally efficacious relief is enter- 
tainable, and (3) that such relief can certainly 
be obtained. In a case like this it cannot be 
urged that the alternative suggested, namely 
that the plaintiff should first pay the tax 
which has been imposed on him by the 
Committee illegally and without jurisdic- 

25. Frewin v. Lewis, (1835-40) 4 My & Or 249=48 

R R 88. 

26. Municipal Committee, Delhi v. Moti Jan 

(1930) 17 A I R Lah 824 = 123 I O 536 = 31 

PLR 547. 
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tion, then sue in the Court for its refund, 
and go on repeating this process year after 
year, is an 'equally efficacious relief’ which 
can ‘certainly’ be obtained by ‘other usual 
mode of proceeding.’ The decision of the 
lower Courts is correct and I agree that this 
appeal should be dismissed and the parties 
left to bear their own costs throughout. 

Ram Lall J. — I agree. 
d.s./R.k, Appeal dismissed . 


A. I. R. 
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Tek Chand and Blacker JJ. 

Emperor 

v. 

Chanan Singh — Respondent. 

Criminal Revn. No. 1638 of 1938, De- 
cided on 9th May 1939; case reported by 
Sess. Judge, Ferozepore, with his No. 1031- J 
of 1938. 

^ Penal Code (1860), S. 64 — Various sen- 
tences of imprisonment in default of fine 
awarded in separate trials — Sentences cannot 
be made to run concurrently. 

A Criminal Court has no power in law to make 
the various sentences of imprisonment in default 
of payment of fine awarded in separate trials con- 
current with each other : 5 S L R 263 ; A I R 
1926 Bom 62 and AIR 1929 Sind 179, Rel. on. 

[P 889 C 1] 

Mohammad Monir, Assistant to Advo- 
cate-General — for the Crown. 

Order of Reference 

Abdul Rashid J . — The question for 
determination in this criminal revision is, 
whether sentences of imprisonment in de- 
fault of payment of fines awarded in sepa- 
rate trials can be made to run concurrently. 
No authority on the question involved in 
this case has been cited at the Bar : 13 Cr 
L J 536 1 and 27 Cr L J 111 2 deal with 
fines inflioted for various offences in the 
same trial and not with fines inflicted for 
different offences in separate trials. The 
question is one of great importance, and 
I therefore subject to the orders of the 
learned Chief Justice, refer it to a Division 
Bench for decision. 

Order of Division Bench 

Blacker J . — In this case Chanan Singh 
was convicted in four separate trials and 
on three charges in each trial, that is to 
say on 12 separate oharges and he was 
punished as follows : 

1. Emperor v. Abidullah, (1912) 5 B L R 263 = 

18 Cr L J 536=15 I 0 808. 

2. Emperor v. Subrao Beeharao, (1926) 13 A I R 

Bom 62=91 I C 543=27 Bom L R 1351=27 

Or L J 111. 


Trial 

* 

Charge 

Imprison- 

ment 

Fine 

Imprison- 
ment in 
default. 

1 

<i) 

6 months 

Rs. 40-0-0 

2 months. 


(H) 

3 years 

Rs. 430-0-0 

1 year. 


(ill) 

1 year 

Rs. 100-0-0 

4 months. 

2 

(l) 

l£ years 

Rs. 199-0 0 

8 months. 


(ii) 

6 months 

Rs. 33-0-0 

2 months. 


(iiij 

A m 

1 

2 months 

Rs. 7-0-0 

1 month. 

3 

(l 

» 

1 year 

Rs. 87-0-0 

4 months. 


(ii 

1 

4 months 

Rs. 17-0-0 

1 month. 


(iii 

a a a 

i 

l£ years 

Rs. 164-0-0 

6 months. 

4 

. ) 

6 months 

Rs. 35-0-0 

2 months. 


(ii) 


4 months 

Rs. 22-8-0 

1 month. 


(iii) 

• 

6 months 

Rs. 48-0-0 

3 months. 


The learned Magistrate directed that all 
the substantive sentences of imprisonment 
should be concurrent, but left the sentences 
of - imprisonment in default of payment of 
fine to be consecutive. The net result of 
this would be that the prisoner would have 
to serve three years substantively and 46 
months in all in default of payment of fine. 
The learned Sessions Judge dismissed his 
appeals, but ordered the sentences of im- 
prisonment in default of payment of fine to 
be concurrent with each other in all the 
cases as he thought that the aggregate of 
the terms of imprisonment in default of 
payment of fine was excessive. Objection 
was taken to this on behalf of the Crown 
by the learned Public Prosecutor who relied 
upon three judgments reported in 13 Cr 
L J 536, 1 27 Cr L J 111 2 and A I R 1929 
Sind 179. 3 In all these judgments, it was 
held that it was illegal to make sentences 
of imprisonment in default of payment of 
fine concurrent with each other or with a 
substantive term of imprisonment. 

The learned Assistant to the Advocate- 
General appearing before us has contested 
this position, and has argued that there is 
nothing in the language of S. 397, Criminal 
P. C., or of S. 35 of the same Code to con- 
tradict the view that a sentence of impri- 
sonment in default of fine is a sentence of 
imprisonment within the meaning of those 
Seotions. This argument might have some 
force were it not for the existence of S. 64, 

I. P. C., in which it is clearly laid down 
that any sentence of imprisonment in de- 
fault of fine has to be in excess of any other 
sentence of imprisonment ' to which the 
prisoner may have been sentenced. Learned 
counsel attempted to argue that this should 
be read as referring to one particular offence 
only. But the language of para. 2 of the 
Section put3 this view out of Court. Even 
in a case where there has only been a fine, 

3. Emperor v. Ghulam Ahmed, (1929) 16 A I R 

Sind 179=118 I 0 224=30 Or L J 907. 
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the Section directs that the imprisonment 
in default of that fine shall be in excess of 


any other imprisonment to which the offen- 
der may have been sentenced. These words 
necessarily imply that different convictions 
are contemplated. I therefore find myself 
constrained to follow the view held in the 
three rulings to which reference has been 
made above and to hold that the learned 
Sessions Judge had no power in law to 
make the various sentences of imprison- 
ment in default of payment of fine concur- 
rent with each other. That being so, I 
would meet the case by accepting his al- 
ternative recommendation, namely that the 
fines and with them the sentences of im- 
prisonment in default be remitted altoge- 
ther in the last three cases, and that they 
only stand in the first case in which Chanan 
Singh was fined Rs. 40, Rs. 430 and Rs. 100 
and ordered to undergo two months, one 
year s and 4 months’ rigorous imprisonment 
in default. These three terms will of course 
have to be consecutive making a total of 
18 months’ rigorous imprisonment which 
Chanan Singh will have to serve in default 
of payment of fine. 

Tek Chand J.— I agree. 

G.n./r.k. Order accordingly. 

A. 1. R. 1940 Lahore 389 

Young C. J. and Sale J. 

Fazal — Petitioner 
v. 

Emperor. 

Criminal Revn. No. 118 of 1939, Decided 
on 12th June 1939; case reported by Sess. 
Judge, Hoshiarpur, D/- 18th January 1939. 

Criminal P. C. (1898), Ss. 347 and 288- 
Magistrate deciding under S. 347 to commit — 
Proceedings de novo under Chap. 18, need 
not be commenced provided requirements of 
Ss. 208, 211, 212 and 213 are fulfilled— In 
aforesaid case statement recorded by Magis- 
trate in presence of accused before commit- 
ment can be treated as substantive evidence 
under S. 288. 

There is nothing in 8. 347 to suggest that where 
a Magistrate decides to commit under that Section 
he should be required to commence proceedings 
de novo under Chap. 18. What is necessary is that 
as soon as a Magistrate acting under 8. 847 has 
made up his mind to commit, he should be care- 
ful not to prejudice the accused by depriving him 
of the opportunities provided by Ss. 208 and 212, 
of offering defence evidence; and always provided 
that the requirements of 8s. 208, 211 and 212, as 
as the formalities required by 8. 213 of the 
Code, are carefully observed, there is no reason why 
& Magistrate should be required to take proceedings 
de novo under Chapter 18, Criminal P. C. In 
fl och a case any statement recorded by the Magis- 
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trate in the presence of the accused prior to the 
commitment would be the evidence of a witness 
duly recorded under Chap. 18, and may, therefore 
be transferred and treated as substantive evidence 
under 8. 288 in the trial before the Sessions Court; 
and no prejudice to the accused can be said to 
have been caused by the transfer of the statements 
in question, where he is duly informed that he 
is to be committed to Sessions and is given every 
opportunity to produce his defence both before 
and after the aforesaid information : A I R 1926 
Cal 235, Bel. on. [p 391 c 1 , 2] 

Mohammad Monir, Asst, to Advocate- 
General — for the Crown . 

Order of Reference 

Din Mohammad J . — This case has been 
reported by the Sessions Judge, Hoshiar- 
pur, in the following circumstances : One 
Fazal was sent up to undergo his trial 
under S. 304, I. P. C., in tho Court of a 
Magistrate, First Class with enhanced 
powers under S. 30, Criminal P. C. On 
20th October 1938, the Magistrate started 
the trial of the case as a warrant case 
under Chap. 21, Criminal P. C., and on the 
same date after recording partial evidence 
he even framed a charge against the ac- 
cused under S. 304, Part. 2, I. P. C. Action 
under S. 256, Criminal P. C., was then 
taken and the case was adjourned to the 
following day for further proceedings. On 
that date, one prosecution witness was 
cross-examined and the cross-examination 
of the remaining witnesses was given up 
by counsel for the defence. On that date, 
the Magistrate recorded an order that in 
his opinion there was a prima facie case 
under S. 302, I. P. C., and that he would 
amend the charge after the whole prosecu- 
tion evidence was recorded and commit 
the accused for trial to the Court of Ses- 
sion. On 3rd November and again on 17th 
November the remaining prosecution evi- 
dence was recorded and the case was 
adjourned to 19th November for further 
proceedings. On that date, he framed a 
charge against the accused under S. 302, 

I. P. C., and committed the case to the 
Court of Session. 

The trial of the accused began on 12th 
January 1939, and inasmuch as certain pro- 
secution witnesses resiled from the state- 
ments made by them previously in the 
Court of the Magistrate, a question arose 
whether those statements could be treated 
as evidence in the case under S. 288, Cri- 
minal P. C. Counsel for the accused urged 
that inasmuch as no regular proceedings 
had been recorded under Chap. 18, Cri- 
minal P. C., which is a condition precedent 
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under S. 288, those statements could nob 
be treated as evidence at the trial. This 
proposition was however resisted by coun- 
sel for the Crown. The Sessions Judge 
after completely recording the prosecution 
as well as the defence evidence, stayed 
further proceedings and on the following 
day recorded an order as stated above re- 
commending that the commitment being 
illegal it should be quashed. There is un- 
fortunately no authority of this Court deal- 
ing with the matter and the decisions of 
the other High Courts in India are conflict- 
ing. In A I R 1932 Cal 683, 1 AIR 1932 
Mad 502, 2 52 Mad 995, 3 17 I C 813 4 and 
I C 734 6 it is laid down that unless the 
provisions of law are fully observed and the 
commitment proceedings are regularly taken 
under Chap. 18, the order of commitment 
is bad. 53 Cal 181® and A I R 1931 Bom 
517 7 however lay down to the contrary. 
AIR 1932 Cal 683 1 is later than 53 Cal 181.® 

The question involved in this case is 
important and it is likely to arise very 
frequently. S. 317, Criminal P. C., says that 
if in any enquiry before a Magistrate, or in 
any trial before a Magistrate before signing 
judgment, it appears to him at any stage of 
the proceedings that the case is one which 
ought to be tried by the Court of Session 
or High Court, he shall commit the accused 
under the provisions hereinbefore contained. 
Prior to 1923 the words "he shall stop 
further proceedings and" existed before the 
word “commit” but they were deleted by 
the Criminal Law Amendment Act, 1923. 
Construed literally, it would be obligatory 
upon a Magistrate to follow the procedure 
as laid down in Chap. 18 and it is obvious 
that that procedure is different from the pro- 
cedure to be followed in the trial of warrant 
cases. Under Chap. 18 an accused person 

can offer defence at two stages, i. e., under 

' 

1. Nagendra Nath v. Emperor, (1932) 19 A I R 

Cal 683=139 I C 470=33 Cr L J 770=36 
OWN 926. 

2. Lakehminarayana v. Suryanarayana, (1932) 

19 A I R Mad 502=139 1 C 343=33 Cr L J 
765=63 MLJ 101. 

3. Damodaram v. Emperor, (1929) 16 A I R Mad 

862=121 I O 618=31 Or L J 273=52 Mad 
995=57 MLJ 555. 

4. Emperor v. Channing Arnold, (1912) 6 L B R 

129=17 I C 813=13 Cr L J 877 (F B). 

5. In re Ghinnavan (1914) 1 A I R Mad 643=23 

I O 734=15 Cr L J 366. 

6. Abdul Gani v. Emperor, (1926) 13 A I R Cal 

235=90 I C 537=53 Cal 181=26 Cr L J1577 
=42 C L J 205. 

7. K. R. Bhat v. Emperor, (1931) 18 A I R Bom 

517=134 I C 1230 = 33 Cr L J 68= 33 Bom 
L R 1192. 


S. 208 (1) as of right and under S. 212 at 
the discretion of the Magistrate : while in 
the trial of a warrant case he can only offer 
defence after a charge has been framed and 
at no other stage. If the trial of an accused 
person therefore starts under Chap. 21 and 
is at a later stage converted into a trial 
under Chap. 18, he is apparently prejudiced 
and this circumstance has prevailed with 
those learned Judges who have held that a 
commitment in such circumstances is bad. 
Further, in S. 288, Criminal P. C., the 
words "duly recorded in the presence of the 
accused under Chap. 18” were for the first 
time added by the Criminal Law Amend- 
ment Act 1923 and cannot be lightly 
ignored. I am personally inclined therefore 
to the view that if a Magistrate acts under 
S. 347, Criminal P. C., he should start pro- 
ceedings de novo under Chap. 18, otherwise 
the commitment will be bad. But as the 
point is important and there is a conflict of 
authority, I refer the case to the Hon’ble 
the Chief J ustice for such action as he deems 
necessary. 

Order of the Division Bench. 

Sale J . — This is a reference by a learned 
Judge of this Court sitting in Single Bench 
in a matter reported on the criminal revi- 
sion side by the Sessions Judge of Hoshiarpur 
relating to a Sessions trial at present pending 
before him. The material facts have been 
set forth in the order of reference and need 
not be recapitulated here in detail. Briefly 
stated, the trial of the accused started before 
the Additional District Magistrate, Hoshiar- 
pur as a warrant oase under S. 304, Part II, 
Penal Code. After the charge had been 
framed under S. 304, Part II the Additional 
District Magistrate changed his mind and 
committed the accused to stand his trial 
before the Sessions Court as he was entitled 
to do under the provisions of S. 347, Cri- 
minal P. C. It is not suggested that the 
action of the. Magistrate from the point at 
which he deoided to commit the accused 
was not in accordance with the procedure 
laid down under Chap. 18, Criminal P. C. f 
which deals with the enquiry preliminary 
to commitment, in so far as it was applicable. 

In the course of the Sessions trial the Ses- 
sions Judge, at the instance of the prosecu- 
tion, directed the transfer of the statements 
of certain prosecution witnesses recorded 
by the Magistrate to the Sessions record as 
substantive evidence under S. 288, Criminal 
P. C. At the time of final arguments before 
the Sessions Judge it was urged, on behalf 
of the defence, that as the initial proceedings 
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had taken place under Chap. 21, Criminal 
P. C., governing the trial of warrant oases, 
and not under Chap. 18, which deals with 
•the enquiry preliminary to commitment, 
the statements could not be so transferred; 
and the Sessions Judge held that the accused 
would be materially prejudiced if the state- 
ments of these two witnesses were allowed 
as substantive evidence and referred the 
case to the High Court with the suggestion 
that the commitment be quashed. 

In referring the case to us the learned 
single Judge has expressed the view that 
where a Magistrate acts under S. 347, Cri- 
minal P. C., he should start proceedings 
de novo under Chap. 18, Criminal P. C., 
and that otherwise the commitment would 
be bad. There appear to be three points for 
our decision in this case : (1) Whether the 
accused would be prejudiced in this case by 
the transfer of certain statements under 
S. 288, Criminal P. C., if used as substan- 
tive evidence against him? (2) Whether the 
commitment should be quashed? (3) Whe- 
ther as a rule of practice, a Magistrate who 
acting under S. 347, Criminal P. C., decides 
■to commit an accused to the Sessions Court, 
should start proceedings de novo under 
Chap. 18, Criminal P. C.? 

It will be convenient first to deal with 
point 3. No authority of this Court has 
been cited before us by the learned Assis- 
tant Advocate-General. There is nothing in 
S. 347, Criminal P. C., to suggest that where 
a Magistrate deoides to commit under that 
Section he should be required to oommence 
proceedings de novo under Chap. 18. To lay 
down any general rule, as is suggested by 
the learned referring Judge, that a Magis- 
trate, if he decides to commit under S. 347, 
Criminal P. C., should invariably commence 
proceedings de novo under Chap. 18 would, 
in our opinion, lead to intolerable delays in 
the trial of criminal cases without any com- 
pensating advantage to the accused or to 
the prosecution. What is necessary is that 
as soon as a Magistrate acting under S. 347 
has made up his mind to commit, he should 
be careful not to prejudice the accused by 
depriving him of the opportunities provided 
by S. 208 and S. 212, Criminal P. C., of 
offering defence evidenoe ; and always pro- 
vided that the requirements of Ss. 208, 2il 
and 212, Criminal P. C., as well as the 
formalities required by S. 213, Criminal 
P. C., are carefully observed, there is no 
reason why a Magistrate should be required 
to take proceedings de novo under Chap. 18, 
^Criminal P. C. Turning now to the second 


question regarding the applicability in these 
circumstances of S. 288, Criminal P. C., 
the Section lays down that 
the evidence of a witness duly recorded in the pre- 
sence of the accused under Chap. 18 may, in the 
discretion of the presiding Judge, if such witness 
is produced and examined, be treated as evidence 
in the case for all purposes subject to the provi- 
sions of the Evidence Act, 1872. 

In this connexion we find ourselves in 
complete agreement with the observation 
of their Lordships in 53 Cal 181 6 which 
exactly covers the point now in issue. A 
suggestion has been made that because this 
Section specifically mentions Chap. 18, it 
should follow that the statement of a wit- 
ness recorded under Chap. 21 cannot be so 
transferred. In our opinion, however, the 
mere mention of Chap. 18 does not imply 
that the provisions of Chap. 18 must, in 
order to attract the provisions of S. 288, 
Criminal P. C., have been followed in their 
entirety. Chap. 18 relates to the enquiry 
preliminary to commitment, and provided 
the necessary preliminaries prior to com- 
mitment as detailed above have been taken 
by the Magistrate who decides to commit 
under S. 347, Criminal P. C., we are of 
opinion that the evidence must be regarded 
as duly recorded in the presence of the 
accused in the “enquiry prior to commit- 
ment" that is under Chap. 18. In other 
words, we are of opinion that provided a 
Magistrate, in acting under S. 347, Criminal 
P. C., commits the accused subject to the ; 
safeguards relating to the rights of the 
accused discussed above, any statement re- 
corded by the Magistrate in the presence of 
the accused prior to the commitment would 
be the evidence of a witness duly recorded 
under Chap. 18, and may therefore be trans- 
ferred and treated as substantive evidence 
in the trial before the Sessions Court. As 
regards the question of prejudice in the pre- 
sent case, we are satisfied that there could be 
no prejudice to the accused by the transfer 
of the statements in .question. The accused 
was duly informed that the Magistrate 
had decided to commit him to the Sessions 
and was given every opportunity to produce 
his defence both before and after this deci- 
sion. The witnesses were re-called, offered 
for cross-examination and the only defence 
witness named by the accused appears to 
have been examined by the Magistrate. In 
these circumstances there can be no ques- 
tion of prejudice. With these observations 
we return the records to the Sessions Judge, 
with the order that we decline to quash the 
commitment proceedings and that the pro- 



direct the Sessions Judge to proceed with 
the trial of the case in accordance with law. 

G.N./h.k, Order accordingly. 
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Abdul Rashid J. 

Gurbakhsh Ham — Defendant — 

Appellant. 

v. 

M anak Chand , Plaintiff and another , 

Defendant — Respondents. 

Second Appeal No. 298 of 1939, Decided 
on 1st April 1940, from decree of Dist. 
Judge, Jullundur, D /- 13th December 1938. 

(a) Custom (Punjab) — Tarkhans of village 
Chanian, Jullundur district are governed by cus- 
tom — Riwaj-i-am prohibits adoption of sister’s 
or daughter’s son — Fact that tarkhans were not 
consulted at time of preparation of riwaj-i-am 
is immaterial — Onus is on adoptee to prove 
custom to contrary. 

According to the riwaj-i-am of Jullundur dis- 
trict in the Punjab the tarkhans of villageChanian 
intheNakodar tahsil of Jullundur district who are 
governed by custom are prohibited from adopting 
a sister’s or daughter’s son. The fact that the tar- 
khans were not consulted at the time of the prepa- 
ration of the riwaj-i-am ia no ground for applying 
the provisions of the Hindu law. In view of the 
provisions of the riwaj-i-am the burden of proving 
that a sister’s or a daughter's son is eligible for 
adoption lies on the adoptee. [P 393 C 1, 2] 

(b) Custom — Riwaj-i-am — Construction — In 
case of lacuna in riwaj-i-am application of 
personal law is justified. 

Once it is established that the parties to a litiga- 
tion are governed by custom, the provisions of the 
riwaj-i-am become applicable in their case in all 
matters which are dealt with in the riwaj-i-am. In 
the case of a lacuna in the riwaj-i-am with respect 
to certain matters it would be legitimate to fall 
back on the provisions of the personal law. 

[P 393 C 1, 2] 

Achhru Ram and Inder Dev — 

for Appellant. 

Mela Ram — for Respondents. 

Judgment. — The parties to this litiga- 
tion are tarkhans of village Chanian, Tahsil 
Nakodar, District Jullundur, and their rela- 
tionship is apparent- from the following 
pedigree-table : 

DIWAN 

I 


Mt. Dhanno Mt.Bhagwan Munshi Shami m. 

1 Kaur Ram Mt. Radhi, 

Gurbakhsh | defendant 1. 

Ram, Manak Chand, 
defendant 2. plaintiff. 

On 20th January 1937, Mt. Radhi, defen- 
dant 1, made a gift of the property in dispute 
in favour of Gurbakhsh Ram, defendant 2. 
On 3rd June 1937 the present suit was 
instituted by Manak Chand for a declara- 


A. I. R* 

tion to the effect that the gift made by Mt. 
Radhi on 20th January shall not affect his 
reversionary rights after the death of Mt. 
Radhi. The allegations in the plaint were 
that the plaintiff had been adopted by 
Munshi Ram and by virtue of his adoption 
he was entitled, as the son of Munshi Ram, 
to challenge the alienation made by Mt. 
Radhi in favour of Gurbakhsh Ram. The 
defendants pleaded, inter alia, that Mt. 
Radhi was the absolute owner of the pro- 
perty held by her, that the plaintiff was 
never adopted by Munshi Ram, that even 
if he was adopted his adoption was invalid 
under the Customary law which governed 
the parties. On these pleadings the follow- 
ing issues were framed : 

1. Are the parties, and were their ancestors, 
gove rned by custom in the matters of succession 
and alienation. What is that custom ? 

2. Had defendant 1 the right to make the gift 
in suit, and is the plaintiff bound by it ? 

3. Did Munshi Ram validly adopt the plaintiff 
as his son ? 

4. If so, cannot the plaintiff challenge the aliena- 
tion in suit ? 

The trial Court held that the parties 
were governed by Customary law and that 
the adoption of Manak by Munshi Ram 
had in fact taken place. It was further held 
that the adoption of Manak was valid under 
the Hindu law. The trial Court further 
came to the conclusion that Manak as the 
adopted son had no right to collateral suc- 
cession and he was not therefore entitled to 
contest the alienation made by Mt. Radhi 
in favour of Gurbakhsh Ram. On these 
findings the plaintiff’s suit was dismissed. 
The plaintiff preferred an appeal in the 
Court of the learned District Judge. It was 
held by the lower Appellate Court that 
parties were governed by custom in matters 
of alienation, but not regarding succession. 

It was further found that the defendants 
had failed to prove any custom according 
to which Munshi Ram had no power to 
make the adoption and that consequently 
the adoption was valid as parties were 
Shudras. According to the learned District 
Judge the adoption of Manak was a formal 
adoption and he could therefore succeed 
collaterally to the property of Shami. It 
was also held that even if no adoption under 
Hindu law be held to have been proved, 
Manak, as the sister’s son of Shami, was 
an heir and was entitled to contest the 
alienation made by Mt. Radhi. On these 
findings the plaintiff was given the decree 
prayed for. Against this decision Gurbakhsh 
Ram, defendant, has preferred a second 
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appeal to this Court. The learned District 
Judge has granted a certificate in this case 
which states that the point of custom in- 
volved is whether among tarkhans of Nako- 
dar tahsil, Jullundur District, a sister’s son 
can be adopted. 

That the parties are governed by custom 
does not admit of any doubt. It is estab- 
lished on the record that village Cbanian 
was founded by tarkhans, and that almost 
all the tarkhans living in this village depend 
on agriculture for their living. The plaintiff, 
as P. W. 1, himself admits that the entire 
proprietary body consists of tarkhans, that 
lambardars are chosen out of the tarkhans; 
that every one of the tarkhans lives on 
agriculture, and that tarkhans are not en- 
titled to alienate ancestral property except 
for necessity. Several judgments have been 
produced which show that alienation made 
by tarkhans in this village had been set aside 
on the ground that the tarkhans are govern- 
ed by custom. Kaifiat dehi, Ex. D-3, also 
shows that the village was founded by the 
ancestors of the present parties, and that 
the proprietary body consists almost en- 
tirely of tarkhans. In these circumstances 
the lower Courts were justified in holding 
that the parties were governed by custom. 

I do not agree with the finding of the 
learned District Judge to the effect that 
parties are governed by custom in matters 
of alienation and not in the matter of suc- 
cession. 

The answers to questions 69 and 70 of 
the riwaj-i-am of the Jullundur District 
compiled at the revised settlement, 1913-17, 
make it perfectly clear that according to 
custom a daughter’s son or a sister’s son is 
not eligible for adoption. This custom, 
according to the riwaj-i-am, generally pre- 
vails in the district with the exception of a 
few tribes. The tribes in which daughter’s 
and sister’s son can be validly adopted are 
Arains, Awans, Gujjars, Dogars and miscel- 
laneous Mahomedan tribes of the Jullundur 
tahsil. It is clear from these answers that as 
far as the Hindu tribes are concerned a 
daughter’s or a sister's son is not eligible for 
adoption. The principal argument address- 
ed by Mr. Mela Ram, on behalf of the res- 
pondents, was that as the tarkhans of the 
district were not consulted at the time of 
the preparation of the riwaj-i-am, they are 
not bound by the answers to questions 69 
and 70 even though they may bo governed 
by Customary Law. In my opinion, this 
contention is without force. Once it is 
established that the parties to the present 


litigation are governed by custom the pro-' 
visions of the riwaj-i-am will become appli- 1 
cable in their case in all matters which are 
dealt with in the riwaj-i-am. If there is a 
lacuna in the riwaj-i-am with respect to 
certain matters it would be legitimate to 
fall back on the provisions of the personal 
law. If, however, the question of adoption 
is fully dealt with in the riwaj-i-am and 
the adoption of a daughter’s or a sister’s 
son is prohibited, it cannot be said that the 
case should be decided by applying the 
provisions of the Hindu law, simply because 
tarkhans were not consulted at the time of 
the preparation of the riwaj-i-am. In view 
of the provisions of the riwaj-i-am the bur- 
den of proving that a sister’s son was eligi- 
ble for adoption among tarkhans of village 
Chanian lay on the plaintiff. As he has 
failed to produce any reliable evidence on 
this question, it must be held that as he 
was the sister’s son of Munshi Ram, he 
could not be validly adopted by him. The 
claim of Manak, so far as it depends on his 
adoption by Munshi Ram, must, therefore 
be negatived. 

Manak is the son of Mt. Bhagwan Kaur 
and Gurbakhsh Ram is the son of Mt. 
Dhano. Both Mt. Dhano and Mt. Bhagwan 
Kaur were the sisters of Shami, the last 
male holder of the property in dispute. It 
was stated by Mr. Achhru Ram that he 
had no objection to Manak succeeding to 
the property of Shami to the extent of one- 
half after the death of Mt. Radhi as a sis- 
ter’s son. The learned counsel submitted 
very rightly that if Manak gets one-half of 
the property of Shami so would his client 
Gurbakhsh Ram get one-half of the pro- 
perty of Munshi Ram and that both the 
plaintiff and defendant 2 will, therefore, 
inherit the property of both Shami and 
Munshi Ram in equal shares. I accordingly 
accept this appeal in part, set aside the 
judgment and the decree of the learned 
District Judge and hold that Manak is not 
the adopted son of Munshi Ram. He is, 
however, given a declaration that as the 
son of Mt. Bhagwan Kaur he is entitled to 
challenge the alienation made by Mt. Radhi 
and that the gift dated 20th January 1937 
shall not affect his reversionary rights as 
the Bon of Mt. Bhagwan Kaur. Having 
regard to all the circumstances, I order 
that the parties shall bear their own costs 
throughout. 

G.N./r.k. Order accordingly . 
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Din Mohammad J. 

Barkat Bam — Appellant. 

v. 

Bhagivan Singh and others — 

Respondents. 

Execution First Appeal No. 299 of 1939, 
Decided on 5th February 1940, from order 
of Sub- Judge, First Class, Delhi, D/- 10th 
July 1939. 

* (a) Civil P. C. (1908), O. 21, R. 5—0. 21, 
R. 5 not complied with — Transferee Court has 
no jurisdiction to execute decree. 

The provisions of O. 21, R. 5 are mandatory. 
Where the procedure laid down therein i6 not 
complied with, and the decree is sent direct to 
another Court instead of through the District Court, 
the transferee Court has no jurisdiction to execute 
the decree : 22 Cal 764; AT R 1014 Cal 786; AIR 
1019 Pat 324; AIR 1933 Lah 839 and A I R 
1924 P C 95, Rel. on; AIR 1928 P C 162, Dist- 
mtj.; AIR 1937 Lah 174, Not approved. 

[P 397 C 1] 

(b) Execution — Limitation — Case pending 
before, executing Court for seven years — Plea 
of limitation not raised — Case transferred to 
another Court which executed decree by sale 
°f judgment- debtor’s property - Plea held could 
not be raised in objections to sale before trans- 
feree Court, though it was competent to enter- 
tain it. 

The execution case was pending before the exe- 
cuting Court for seven years during which period 
the judgment-debtor had several times moved the 
High Court. It was subsequently transferred to 
another Court which executed the decree by sale 
of the judgment- debtor’s property. In his objec- 
tions to the sale the judgment-debtor sought to 
raise the plea of limitation for the first time : 

Held that the plea of limitation in the circum- 
stances of the case could not be allowed to be 
raised before the transferee Court, though it was 
competent to entertain the same. [P 397 C 2] 

• (c) Civil P. C. (1908), 0.21. R. 66, as amend- 
ed by Lahore High Court — Sale proclamation 
— Estimate of property not given — Nor reserved 
price mentioned — Sale is illegal. 

Where the sale proclamation omits to include 
the estimate given by either or both the parties 
and even the reserved price is not mentioned in 
the copies of the proclamation issued to the public, 
the sale is illegal and must be cancelled. 

[P 393 C 1, 2] 

(d) Res judicata — Execution proceedings. 

The principle of res judicata constructively 
applies to execution proceedings. (P 397 C 2] 

Malik Barkat Ali and C. L. Aggarwal — 

for Appellant. 

Chandra Gupta, J. N. Aggarwal and 
Achhru Ram — for Respondents. 

Judgment. — This appeal has arisen out 
of certain execution proceedings which for 
some reason or other have not so far ter- 
minated and this is the fourth time that 
this Court is called upon to deal with mat- 


ters arising therefrom. In order to appre- 
ciate properly the questions now falling for 
determination in this case, it will be neces- 
sary to set out the relevant facts in detail. 
On 16th January 1923, a decree was made 
by a Court at Ambala in favour of Rai 
Bahadur Banarsi Das for Rs. 68,000 odd 
against the Bharat Bank and its four Direc- 
tors personally. They were Lala Barkat 
Ram, Sardar Dhian Singh, Lala Sawan Mai 
and Raja Mohammad Ikram Ullah Khan. 
On 27th November 1923, some modifica- 
tions in the decree were introduced by the 
High Court on appeal, which, however, are 
immaterial for the purposes of the present 
appeal. On 21st November 1924, leave to 
appeal to His Majesty in Council was dis- 
missed and on 26th April 1927, an applica- 
tion was made for the first time to the 
Ambala Court that the decree be sent to 
Sialkot for execution against Lala Sawan 
Mai. On 29bh November, a certificate for 
transfer was granted, but in the absence of 
the judgment-debtors. On 11th May 1928, 
this certificate was returned to the Ambala 
Court on the ground that Lala Sawan Mai 
had been adjudged insolvent in the mean- 
time. On the same day another application 
was made that the decree be sent to Delhi 
for execution against Sardar Dhian Singh. 
On 19th May 1928 a certificate was issued 
but that certificate, too, was returned by 
the decree-holder on 4th May 1929. At the 
same time, an application was made that 
the decree be sent to Sialkot for execution 
against Raja Mohammad Ikram Ullah Khan. 
On 10th May, the certificate applied for 
was granted but that, too, was returned, 
inasmuch as Raja Mohammad Ikram Ullah 
Khan resided not in the district of Sialkot 
but in the district of Gujranwala. On 5th 
June 1929 a fresh application was made 
for sending the decree to Gujranwala for 
execution against Raja Mohammad Ikram 
Ullah Khan. A certificate was granted and 
the Gujranwala Court was moved for the 
arrest of the judgment-debtor. On 20bh 
April 1931 a new application was made 
for sending the decree to Delhi for execu- 
tion against Lala Barkat Ram. The certi- 
ficate applied for was granted but the 
proceedings appear to have been consigned 
to the record room on 2nd May 1931. 
On 24th July 1931 execution proceedings 
pending against Raja Mohammad Ikram 
Ullah Khan, too, were consigned to the 
record room. 

On 19th August 1931, Rai Bahadur 
Banarsi Das assigned the decree to Sardar 
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Bhagwan Singh and on 4th November 1931, 
the assignee applied for substitution. On 
20th May 1932, the order for substitution 
was made and on 25th August 1932 the 
assignee moved the Ambala Court once 
more for the necessary transfer certificate. 
On 15th October 1932, thi9 application was 
granted and, thereupon, execution was 
taken out against Lala Barkat Ram. The 
decree was however sent to the Court of 
the Senior Subordinate Judge, Delhi, and 
not to the Court of the District Judge. 
Sometime before, Lala Barkat Ram had in- 
stituted a suit against Sardar Bahadur 
Sardar Dharam Singh for rendition of ac- 
counts and dissolution of certain partner- 
ships that he had with him, and in the 
course of these execution proceedings, Lala 
Barkat Ram s share in the partnerships 
involved in the suit was attached. Lala 
Barkat Ram objected to this attachment, 
but his objections were disallowed by Sar- 
dar Sewa SiDgh, Senior Subordinate Judge, 
Delhi. An appeal against that order was 
preferred to this Court, which was allowed 
by Monroe J. on 30th May 1934. The 
decree-holder took an appeal to a Letters 
Patent Bench of which I was a member. 
The order of Monroe J. was reversed and 
that of the Senior Subordinate Judge was 
restored with this modification, that if the 
charge on the judgment-debtor’s interest 
was not removed within one month from 
the date that order was received in the 
Court of the Senior Subordinate Judge, the 
judgment-debtor’s entire interest in the 
partnerships, which were the subject- matter 
of the suit, would be sold subject to the 
reservation that if the sale proceeds did not 
amount to Rs. 22,500 the sale would not 
be confirmed. This order was made on 7th 
December 1934. On 12th January 1935, 
the decree-holder made an application for 
sale of the interest attached, and on 20th 
March 1935 the judgment-debtor put in 
an application for review of the order of 
the Letters Patent Bench. On 22nd March 
the judgment-debtor applied for the post- 
ponement of the intended sale, and on 23rd 
March 1935 his application was dismissed 
by the executing Court. The material part 
of the order in English reads as follows : 

This application is merely a subterfuge to oir- 
cumvent the order of the High Court. A notice 
will bo given to the judgment-debtor under O. 21, 

K. 66 to enable him to furnish all the necessary 
particulars to the Court for the sale of the property 
attaohed. 

The next date of hearing was however 
not mentioned in this order, but the order 


of the Reader recorded in vernacular said 
that a notice should issue to the judgment- 
debtor for 1st April 1935, and he should be 
called upon to furnish the necessary parti- 
culars of the property to be sold. A post- 
script was added to the effect that the 
judgment-debtor was present and that the 
original order in English had been shown 
to him. It may be observed that no notice 
was issued to the judgment-debtor in pur- 
suance of that order. On 1st April 1935, 
counsel for the judgment-debtor made an 
application that time for furnishing the 
particulars be extended by one month on 
the ground that the time allowed was too 
short. This application was dismissed by 
the Senior Subordinate Judge. No order in 
English appears to have been recorded but 
the vernacular order reads : 

The judgment-debtor has not put in any further 
conditions relating to the sale. On the other hand, 
he has applied for adjournment but that anplil 
cation of his is dismissed. The sale should be 
advertised in certain papers mentioned therein 
and should be held in the precincts of the Court 
on 3rd May 1935. 

On 8th April a note was recorded that 
the decree- holder had taken no action to 
state clearly what his-demand was. On 29th 
April 1935, the application for review sub- 
mitted by the judgment-debtor was admit- 
ted to a hearing and an order was made at 
the same time staying tho sale. Conse- 
quently, on 10th May, an order was made 
by the executing Court that the sale be 
stayed as ordered by the High Court and 
the next date of hearing was fixed on 7th 
June 1935. The application for review came 
before the same Letters Patent Bench on 
7th June 1935 and was dismissed. On the 
same day an order was made by the exe- 
cuting Court to wait for the records of the 
case that had been sent to the High Court 
and the case was fixed for 16th August 
1935. On 8th August 1935 an order appears 
to have been made postponing the case to 
30th August 1935. This order is signed by 
Mr. S. R. Puri, Senior Subordinate Judge, 
Delhi. There is no explanation on the record 
however as to how the case was laid before 
that officer on 8th August, although the date 
fixed in the case was 16th August. On 16th 
August an order was recorded to the effect 
that records had come back from the High 
Court and that the necessary order would be 
made later . On that day as well as on 7th June 
1935 no one was present on behalf of the 
judgment-debtor, Lala Barkat Ram, and the 
orders were made ex parte. On 22nd August 
1935 the Senior Subordinate Judge record- • 
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ed an order again in the absence of the 
judgment- debtor that the property attach- 
ed be sold on condition that the minimum 
price be reserved as Rs. 22,500. He further 
ordered that proclamation be made on the 
lines of the previous proclamation dated 
10th April 1935. The date for the sale of 
the property was fixed as 21st October 1935. 
In pursuance of this order a proclamation 
was made which bears the date 26th August 
1935. In that proclamation, however, the 
value of the property to be attached was 
not mentioned nor was any mention made 
of the minimum price. On 19fch October 
1935 the judgment. debtor moved the Court 
for the postponement of the sale on the 
ground that the proclamation issued was 
defective. The main objections taken were 
that : 

(a) The reserve price was not mentioned; 

(b) the estimated value of the property 
to be sold was not entered ; 

(c) the particulars of the decree were 
omitted ; 

(d) some immovable properties attached 
to the Dholpur and Makrana partnerships 
were not specified ; and 

(e) no details of the assets were given. 

This application was dismissed by the 
Senior Subordinate Judge on the ground 
that the judgment. debtor would be entitled 
to raise objections to the publishing and 
conducting of sale under O. 21, R. 90, Civil 
P. C., and consequently he was not entitled 
to raise those objections at that stage. The 
sale was held on the date originally fixed, 
that is 21st October 1935. Objections to the 
sale were put in by the judgment.debtor 
both under O. 21, R. 90 and S. 151, Civil 
P. C., and those objections were disposed 
of by the Senior Subordinate Judge on 9th 
December 1935. By that order he held that 
the property sold was moveable and conse- 
quently no objections under O. 21, R. 90 
could be maintained. Dissatisfied with this 
order, the judgment-debtor made an appeal 
to this Court which came for hearing before 
Coldstream J. The learned Judge agreed 
with the Senior Subordinate Judge and dis- 
missed the appeal. The judgment- debtor 
took a Letters Patent appeal against that 
order and a Division Bench of this Court, 
of which I was a member again, reversed 
the order of Coldstream J., and in the 
course of the judgment that was delivered 
made the following remarks : 

The Senior Subordinate Judge did not apply his 
mind to the merits of the judgment-debtor’s appli- 
cation solely on the ground that the remedy under 


R. 90 of O. 21 was open to him and if it is even- 
tually found that that remedy is not available to 
him under the law the judgment-debtor is entitled 
to claim an adjudication upon the objections 
taken by him at an earlier stage. The property in 
suit is considerable and consists of various items 
situated at various places. It was absolutely essen- 
tial therefore that the proclamation for its sale 
should have been issued in the manner in which 
the law required it to be issued and if the judg- 
ment-debtor had intimated to the Court in time 
that the proclamation was defective the 8enior 
Subordinate Judge should have disposed of his ob- 
jections on the merits. The result is that we accept 
the appeal and send the case back to the trial 
Court with direction to dispose of the objeotione 
raised by the judgment-debtor on 19th October in 
accordance with law. If the objections succeed, 
the sale will be cancelled, otherwise the sale shall 
stand confirmed. 

This order was made on 25th February 
1937. On 4th June 1937 the executing 
Court framed the following two issues ; 

(1) Is the judgment-debtor estopped from rais- 
ing the objections regarding the defective nature 
of the proclamations of sale; and 

(2) Has there been any material irregularity or 
fraud in publishing or conducting the sale of the 
property by reason of which the applicant sustain- 
ed substantial injury. 

The proceedings that were taken on these 
issues took about two years to finish and 
ultimately the oase was adjourned for argu- 
ments to 18th March. Counsel for the judg- 
ment-debtor was not prepared on that date 
and the case was once more adjourned to 
1st April. On 15th April counsel for the 
judgment-debtor argued the case, but as 
the decree-holder’s arguments could not be 
finished on that day, the case was adjourn- 
ed to 22nd April. On that day a fresh 
application was made by the judgment.deb- 
tor contending that the application for 
execution was barred by time and further 
that the executing Court had no jurisdic- 
tion, inasmuch as, on 15th October 1932, 
the decree was transferred directly to the 
Court of the Senior Subordinate Judge and 
not to the District Court as required by 
O. 21, R. 5, Civil P. C. The Senior Sub- 
ordinate Judge eventually disposed of this 
case on 10th July 1939. He held that no 
objections could be raised to the conduct of 
the sale, that the irregularities pointed out 
in the publishing of the sale were not such 
as to justify the Court in setting aside the 
sale, that the judgment-debtor was estop- 
ped from raising objections to the defective 
nature of the proclamation, that the juris- 
diction of the Court was not affected by the 
decree not having been sent to the District 
Court for execution and that the question 
of limitation was one to be considered by 
the transferring Court and not by the trans- 
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feree Court. He consequently dismissed the 
objections. Hence this appeal. Counsel for 
th© appellant h&s rais©d the same questions 
before me as were raised in the Court 
below. He contends that the Senior Sub- 
ordinate Judge, Delhi, had no jurisdiction 
to entertain and carry on the execution 
proceedings that the application for execu- 
tion was barred by time and that the sale 
could not but be cancelled in compliance 
with the order of the Letters Patent Bench 
as the proclamation for sale was on the 
face of it defective. 

Taking the question of jurisdiction first. 

0. 21, R. 5, Civil P. C., lays down that 
where the Court to which a decree is to 
be sent for execution is situate in a dif- 
ferent district, the Court which passed it 
shall send it to the District Court of the 
jDistrict in which the depree is to be exe- 
cuted. The provision as it stands is manda- 
tory. The only question that arises is 
whether non-compliance with this proce- 
dure deprives the Court to which the decree 
is sent of jurisdiction to take proceedings 
thereon. In 22 Cal 764, 1 it was held that 
the Court to which the decree was sent 
direct had no jurisdiction to execute it 
without an express order of the District 
Judge. The same principle was affirmed 

| by a Division Bench of the Calcutta High 
Court in 22 I C 682 2 and by a Division 
Bench of the Patna High Court in 49 I C 
374. 3 A similar question arose before Dalip 
Singh J. in a case reported in A I R 1933 
Lah 839* and the learned Judge followed 
the authorities cited above. There is how- 
ever, a later judgment of this Court reported 
* n ^ IB 1937 Lah 174 6 where Coldstream 
J . did not choose to follow the judgment of 
Dalip Singh J. and observed that the omis- 
sion to transfer a decree through the Court 
of the District Judge was only an irregu- 
larity in procedure and could be waived. 
The learned Judge relied on 3 Luck 314 6 
where, under a different section of the Code 
of Civil Procedure, their Lordships of the 
Privy Council had remarked that if a party 

1. Debi Dayal Sahu v. Maharaj Singh, (1895) 22 
Cal 764. 

2. Prakash Chandra v. Baldeo Ram, (1914)1 AIR 
Cal 786=22 I 0 682. 

3. Kunja Behari Singh v.Tarapada Mitra, (1919) 

6 A I R Pat 324=49 I C 374=4 Pat L J 49. 

4. Peary Lai Debi Sahai v. Nanno Mai Panna 
Lai, (1933) 20 A I R Lah 839=147 I C 584. 
Ohetan Lai v. Jagat Prasad, (1937) 24 A I R 
Lah 174=164 I C 917=39 P L R 284. 

*>. Jang Bahadur v. Bank of Upper India Ltd., 
(1928) 15 A I R P C 162=109 I C 417=65 I A 
227=3 Luok 314 (P C). 


did not object to a Court making an order 
and took part in subsequent proceedings he 
waived the objection, if any, to the irregu- 
larity committed in procedure. This judg- 
ment however in my view is distinguishable 
inasmuch as in that case the Court that 
had made the order was properly seized of 
the case, but in a case under O. 21, R. 5, 
the decree cannot but be sent to the Dis- 
trict Court and consequently, if it is sent 
to any other Court, that Court has no juris- 
diction at all from the very start. It was 
remarked by their Lordships of the Privy 

Council in another case reported in 51 Cal 
361 7 : 

If it was any other point except the point of 
jurisdiction, their Lordships would pay no atten- 
tion to it; but they are bound to tako notice of an 
objection to the jurisdiction however late in the 
day it may be raised, if it bo that on the facts 
admitted or proved it is manifest that there is a 
defeot of jurisdiction. 

With all respect fco the learned Judge, 
who decided AIR 1937 Lah 174, 5 I prefer 
to follow Dalip Singh J. and hold that as 
the Senior Subordinate Judge, Delhi, had 
independently of the order of transfer no 
jurisdiction to execute the decree of the 
Ambala Court, all the proceedings taken 
by bim so far are null and void. The deci- 
sion of this question is sufficient to dispose 
of this appeal but inasmuch as it is not im- 
possible that if an appeal is taken against 
this order, a Letters Patent Bench might 
come to a different conclusion, I proceed to 

dispose of the other questions too arising in 
the case. 

The question of limitation, in my view, 
could not be raised at the stage at which it 
was raised though counsel for the respon- 
dent agrees that the transferee Court was 
competent to entertain it if properly raised. 
The matter had been’pendihg in the exe- 
cuting Court for at least seven years. The 
judgment-debtor had even moved the High 
Court on several occasions in the course of 
those proceedings. No plea of limitation 
however was ever raised at any stage of 
the case. It is well settled that the princi- 
ple of res judicata constructively applies to 
execution proceedings and this being so the 
judgment-debtor is debarred now from 
agitating the question of limitation which 
he could and should have taken but failed 
to take in the earlier stages of the case. 

On the merits although I consider the 
result is unfortunate, I am bound to hold 

7. Ram Lai Hargopal v. Kishen Chand, (1924) 11 

A I R PO 95 = 83 I 0 531 = 51 I A 72 = 29 
N L R 33=51 Cal 861 (P 0). 
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that the sale could not be maintained. No 
proclamation was issued in accordance with 
law and in spite of the fact that the judg- 
ment. debtor had raised objections to it at a 
very early stage of the case, the executing 
Court for one reason or other refused to 
apply its mind properly to those objections 
and proceeded with the execution of the 
decree in utter disregard of the judgment- 
debtor’s interests. In fact, most of the 
orders leading to sale were, as pointed out 
above, made in the absence of the judg- 
ment-debtor. As already stated, when the 
proceedings were restarted after the records 
were sent back by the High Court, an 
order was made on 8th August postponing 
the case to 30th August. Still we find that 
in pursuance of another order on the same 
record fixing the case for 16th August the 
case was taken up by the executing Court 
on that day and adjourned to 22nd August 
for necessary action. On that date, an order 
for sale wa3 made, fixing the sale for 21st 
October. All these orders were made in 
the absence of the judgment. debtor and 
although it was known that the judgment- 
debtor had moved the Court to grant him 
time to furnish the necessary particulars in 
respect of the property to be sold, no heed 
whatever was paid to his request and no 
opportunity allowed to him to supply the 
necessary particulars. On 19th October he 
once more moved the Court in this direc- 
tion, but his application was again dismissed, 
and, as found by the Letters Patent Bench, 
on a clear misconception of law. The Bench 
referred the case baok to the executing 
Court with a direction that if the procla- 
mation was found to be irregular, the sale 
could not stand and must therefore be can- 
celled. In spite of this, the executing Court 
has brushed aside the irregularities in the 
publishing of the sale by merely stating 
that the sale price fetched was not inade- 
quate. 

In my view, in face of the order of the 
Letters Patent Bench this consideration 
could not be taken into acoount to get over 
the irregularities committed in the publish- 
ing of the sale. O. 21, R. 66, as amended by 
this Court, makes it incumbent upon the 
Court issuing the proclamation to include 
the estimate if any given by either or both 
the parties, and in this case neither was 
given. Further, even the reserved price was 
not mentioned in the copies of the procla- 
mation issued to the public although it 
formed part of the original proclamation 
which had been signed by the Subordinate 


Judge. The two irreconcilable orders, on© 
recorded on 7th June 1935, and the other 
on 8th August 1935, further raise suspi- 
cion in my mind that there was some 
foul play going on in the Court of the 
Senior Subordinate Judge. I accordingly 
hold that even if the Court had jurisdiction 
to take out execution proceedings against 
the judgment, debtor, it was bound to can- 
cel the sale in face of the irregularities 
found to have been committed in the 
publishing of the sale. The result is that I 
allow this appeal and set aside all the pro- 
ceedings taken in the executing Court in- 
cluding the sale, declaring them to be null 
and void. The appellant will get his costs 
from the respondent in both the Courts. 

g.n./r.k. Appeal allowed . 
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Tek Chand and Dalip Singh JJ. 

Dha?ii Ram and others — Plaintiffs — 

Appellants* 

v. 

Hamira and others — Defendants — 

Respondents. 

Letters Patent Appeal No. 102 of 1939, 
Decided on 5th April 1910, from decree of 
Bhide J., in S. A. No. 1857 of 1938, D/- 
13th March 1939. 

(a) Word* and Phrases — Word *kuhl* mean* 
artificial watercourse. 

The word ‘kuhl’ means an artificial water- 
course, and not a natural stream or khad. 

[P 399 C 2} 

(b) Riparian Rights — Proprietors of certain 
patti having right to irrigate their land from 
certain kuhl — Right in abeyance partly owing 
to subsidence of channel bed and partly owing 
to their non* contribution towards expenses — 
Level of water subsequently raised — Proprie- 
tors held could not be prevented from exercis- 
ing their right. 

Certain proprietors of patti had the right to 
irrigate their lands from certain kuhl but this right 
was in abeyance for a number of years, partly 
owing to natural causes, by which the bed of the 
kuhl had subsided and it was not possible to irri- 
gate their fields, and partly because they had not 
contributed towards the expenses. Subsequently 
the level of the water in the channel had been 
raised and it was possible for the proprietors to 
irrigate their fields : 

Held that the proprietors were entitled to exer- 
cise their right and the fact that they had not con- 
tributed to the expense was no adequate ground 
for issuing injunction against them. [P 400 C 2J 

Shamair Chand — for Appellants. 

J. L. Kapur — for Respondents. 

Tek Chand J. — The suit which has 
given rise to this appeal was instituted by 
the proprietors of two pattis in Mauza 
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Amlehar, Tehsil Una, District; Hoshiarpur, 
against 20 proprietors of the third patti for 
a declaration that the defendants had no 
right to irrigate their fields from a certain 
kuhl and for issue of a perpetual injunction 
restraining them from obstructing the kuhl 
in any way and taking water therefrom for 
irrigating their fields. The trial Court passed 
a decree for the declaration and injunction 
asked for against defendants 1 to 6 and 8 
to 20 and dismissed the suit against defen. 
dant 7. On appeal, the Additional District 
Judge found that the plaintiffs were not 
entitled to the declaration or injunction 
against any of the defendants and dismissed 
the suit in its entirety. This judgment has 
been affirmed on second appeal by a Single 
Bench of this Court. The learned Judge in 
Single Bench however has granted a certi- 
ficate for an appeal under Cl. 10 of the 
Letters Patent. 

Mauza Amlehar, to which the parties 
belong, is divided into three tarafs, known 
as taraf Baba Wali, taraf Sikhan and taraf 
Dari Wali. The last named taraf (Dari 
Wali) is further sub-divided into three 
pattis, called patti Bare Wali, Patti Behari 
Wali and patti Dari Wali. The plaintiffs are 
proprietors in the first two of these pattis 
and the defendants are proprietors in patti 
Dari Wali. The kuhl in dispute passes 
through this village as well as another 
village called mauza Bhanjal and irrigates 
the lands in both villages. It is clear from 
the pleadings of the parties and the pro- 
ceedings before the Court of first instance, 
that it was common ground between the 
parties at the trial that this kuhl was an 
artificial watercourse which was fed by 
a khad (natural mountain stream). The 
Additional District Judge on appeal appears 
to have assumed however that the water- 
channel in question was a natural stream 
and he decided the case on that basis. On 
second appeal the learned Judge observed 
that the ^dictionary meaning of the word 
kuhl was “a brook or rivulet, though at times 
it was also used to describe a canal.” He 
considered the case in both aspects and after 
referring to the wajib-ul.arz of 1869 and 
the riwaj-i-ab-pashi of 1913-14 came to the 
conclusion that the defendants (except de- 
fendant 7) had the right to irrigate their 
fields from the kuhl. 

Before us it was urged by counsel for the 
plaintiffs-appellants that the Additional 
District Judge and the learned Judge in 
Single Bench had erroneously assumed that 
the channel in question was a natural 
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stream. He rightly pointed out that this 
was not the contention of either party at 
the trial and he maintained that the word 
‘kuhl’ does not mean a natural stream, a 
brook or a rivulet as has been supposed. In 
my opinion, these contentions are well 
founded and the case must bo decided on the 
basis that the channel in question is an 
artificial watercourse. In the “Glossary of 
Vernacular Terms” given in Appendix 4 
(p. 7) of the Final Report of the Second 
Revised Settlement 1910-14 of the Hoshiar- 
pur District by Humphreys and Shuttle- 
worth the word ‘kuhl’ is translated as 
meaning “an irrigation channel, from a 
stream.” The same definition is to be found 
at p. 38 of the “Glossary of Vernacular 
Terms in the Settlement Report of Dera 
and Hamirpur Tahsils” of the neighbouring 
district of Kangra. There is no doubt that' 
m these districts at least ‘kuhl’ is always 
used as meaning an artificial watercourse, 
and not a natural stream or khad. So far asl 
the kuhl in dispute is concerned, the 
matter is put beyond all doubt by the en- 
tries in the wajib-ui-arz of Mauza Amlehar 
prepared in the Settlement of Sambab 1926 
(=1869 A. D.) whioh is the earliest avail- 
able record dealing with the matter. In thi 3 
wajib-ul arz ic is clearly stated that the 
lands in this village are irrigated by a kuhl, 
which had been constructed many years ago 
and which was fed from a khad (natural 
stream) known as Bari Wali and that the 
lands in the two villages were irrigated 
from this watercourse according to certain 
specified shares. Further, in the plaint, the 
jawab-i- dawa, the statements of the coun- 
sel for the parties and the evidence produced 
at the trial, there is not the slightest sug- 
gestion that the kuhl in dispute was not an 
artificial watercourse but was a natural 
stream. The learned District Judge there- 
fore was wrong in treating the watercourse 
in question as a natural stream and decid- 
ing the rights of the parties on that basis. 

It appears from the entries in the wajib- 
ultarz of 1869 that this kuhl had existed for 
a very long time and that the proprietors 
of Mauza Bhanjal and Mauza Amlehar 
were entitled, respectively, to irrigate their 
fields for 11 and 4 days out of 15 days. It 
was further stated that during the four 
days allotted to Mauza Amlehar water was 
distributed amongst the three tarafs in cer- 
tain specified shares, and in taraf Dari Wali 
amongst the proprietors of the three pattis, 
namely pattis Bari Wali, Behari Wali and 
Dari Wali. It was further stated that the 
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kuhl had fallen into disrepair and in order 
to effect the necessary repairs a takavi loan 
of Rs. 500 had been raised from Govern- 
ment, but as the proprietors of patti Dari 
\\ ali had declined to pay their pro rata 
share on the ground that their lands were 
higher than the level of the bed of the 
kuhl as it existed at that time, “ therefore 
now they would not take share in the 
water.” It is clear from the entry that the 
right of this patti to take their pro rata 
share of the water from the kuhl was ad- 
mitted, but because they had declined to 
contribute towards the expenses for repairs 
the right remained in abeyance. In the ri- 
waj-i-ab-pasi prepared in the Settlement 
of 1913-14 (Ex. P.3) it is clearly stated 
that the proprietors of taraf Dari Wali 
had got the right to take water from this 
kuhl and as between the proprietors in the 
tarafs inter se the distribution of water 
was to be according to ancestral shares. It 
is nowhere stated that the defendants, that 
is the proprietors of patti Dari Wali, had 
no right at all to irrigate their fields from 
this kuhl or that this right, if it ever exis- 
ted, had been extinguished. It is no doubt 
true that in the statement of the proprie- 
tors recorded in 1912 in the course of the 
Settlement (Ex. P.2), it is mentioned that 
the proprietors of patti Dari Wali did not 
take water from the channel, but that was 
merely a record of the state of affairs as 
existing at the time and did not contain 
any declaration that their right had never 
existed or that it had become extinct. 

It appears that in spite of the extensive 
repairs done in 1869, the kuhl again fell 
into disrepair and it did not contain suffi- 
cient water to irrigate the neighbouring 
fields, partly because the course of the 
channel was circuitous and partly because 
the bed had subsided by erosion, etc. In 
1929 therefore the proprietors of Mauza 
Amlehar again made a joint effort to set it 
right and in order to ensure a continuous 
supply of water they straightened its course 
by constructing a parnala of galvanized iron 
sheets wound in iron wire, about 300 feet 
in length. By this device, the water level 
was considerably raised and it became pos- 
sible for the defendants to irrigate their 
lands also. The funds for the construction 
of this parnala were contributed by pro- 
prietors in the various tarafs and pattis, 
and it has been found that six of the defen- 
dants contributed their pro rata shares at 
Rs. 2 per kanal for an area of 10i or 11 
kanals. After the parnala had been con- 


structed these defendants began to irrigate 
their fields, with the result that the pre- 
sent suit was brought by the plaintiffs (pro- 
prietors in the other two pattis or tarafs 
Dari Wali.) So far as the claim for declaration 
is concerned, I have no doubt that the suit 
must fail. As has been stated above, origi- 
nally the defendants had the right to irri- 
gate their lands from this kuhl, but this 
right was in abeyance for a number of 
years, partly owing to natural causes, by 
which the bed of the kuhl had subsided and 
it was not possible to irrigate the defen- 
dants’ fields, and partly because they had 
not contributed towards the expenses in 
1869. Now that the level of the water in 
the channel has been raised and it is pos- 
sible for the defendants to irrigate their 
fields, there is no reason why they should 
not be allowed to exercise that right. 

Nor has any case been made out for the 
issue of the injunction asked for. It is con- 
tended that assuming that the proprietors 
of this patti had the right to take water to 
irrigate their fields, they were liable to 
contribute their share of the cost of con- 
struction of the parnala and effecting other 
repairs and so long as they did not do so, 
they cannot exercise the right. There is 
ample evidence on the record — and it has 
been so found by the Courts below — that 
six of the defendants had contributed their 
pro rata share of the cost qua 11 kanals of 
land owned by them. It was conceded that 
on this finding no injunction could issue 
against these defendants as regards the re- 
maining defendants, and also as regards 
the other lands of these six defendants, the 
plaintiffs may have a good claim for con- 
tribution if and when the defendants or 
any of them, attempted to irrigate these 
lands. But this is not an adequate ground 
for issuing the injunction asked for against 
them. No claim for contribution had been 
made in this suit, and there are no mate- 
rials on the record on which the amount of 
contribution could be assessed. I would 
therefore say nothing about this matter, 
leaving it open to the parties to seek such 
relief as they may be entitled to in appro- 
priate proceedings. For the foregoing rea- 
sons, I would affirm the judgments of the 
learned Judge in Single Bench and dismiss 
the appeal, but having regard to all the cir- 
cumstances I would leave the parties to 
bear their own costs throughout. 

Dalip Singh J. — I agree. 
d.s./r.k. Appeal dismissed. 
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FULL BENCH 

Tek Chand, Monroe and Skemp JJ. 
Lachhman Singh — De fendant — 

Appellant. 

v. 

Natha Singh through Harnam Singh 
and others — Plainti ffs — Respondents. 

Second Appeals Nos. 1574 and 1208 of 
1938 and Nos. 518, 851, 1323, 1447 and 
1481 of 1939, Decided on 11th July 1940, 
from decree of Senior Sub- Judge, Amritsar, 
T >! - 13th October 1938. 

(a) Transfer of Property Act (1882), S. 58 — 
Applicability to Punjab — Definition* of mort- 
gage* in Act are accepted in Punjab. 

Though the Transfer of Property Act is not in 
force in the Punjab, the definitions of the various 
kinds of mortgages given in it have always been 
accepted as correctly describing their essential in- 
gredients and incidents. (P 403 C 2] 

(b) Mortgage — Usufructuary mortgage — 
Principal characteristics stated— Mortgagee in 
possession to enjoy usufruct in lieu of interest 
— Mortgagee to retain possession until mortga- 
gor chose to redeem by paying principal — 
Mortgage is usufructuary. 

The principal characteristics of a usufructuary 
mortgage are that there is no personal liability of 
the mortgagor to pay, nor has the mortgagee a 
right to have tho mortgaged property brought to 
sale. Where the rents and profits of the property 
mortgaged are to be set off against interest and 
the mortgagee is entitled to retain possession until 
such time as the mortgagor chooses to redeem on 
payment of the principal sum secured, tho trans- 
action is a usufructuary mortgage : Indian and 
English cases referred. [P 404 0 1,2] 

(c) Mortgage — Usufructuary — Interest of 
usufructuary mortgagee is not debt within ordi- 
nary meaning of the word. 

The essence of a “debt” is the liability of the 
obligor which the obligee is entitled to enforce by 
action. Where therefore a transaction neither im- 
ports the personal liability of the obligor to pay, 
nor confers on the obligee the right to recover tho 
amount by the coercive machinery of the law, it 
cannot be called a “debt.” A usufructuary mort- 
gagor Is under no liability to the mortgagee. He 
is under no legal obligation to pay ; it is his 
option to redeem if and when he chooses. Conse- 
quently the interest of a “usufructuary mortgagee” 
is not a “debt” within the ordinary meaning of 
the word : 35 Bom 288 ; A I R 1928 Mad 648 and 
AIR 1938 All 577 ( F B), Rel. on; 16 All 259 (F B), 
JExpl, and Disting.; AIR 1938 All 564, Expl. 

[P 405 0 1, 2] 

(d) Succession Act (1925), S. 214— Mortgage 
— Suit by mortgagee for recovery of amount 
due by sale of mortgaged property — Succession 
certificate is not necessary (Obiter). 

A succession certificate is not necessary for main- 
taining a suit by a mortgagee for recovery of the 
amount due by sale of the mortgaged property : 16 
All 259 (FB), Doubted; 29 Mad 77; 28 Bom 630; 
AIR 1934 Rang 369 and 26 Cal 839, Rel. on. 

[P 405 C 2 ; P 406 C 1] 
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(e) Punjab Relief of Indebtedness Act (7 of 
1934), S. 7— Definition of “debt” in S. 7 is not 
exhaustive — Usufructuary mortgage does not 
create debt within meaning of S. 7 (1) — Nor 
is usufructuary mortgagor debtor within mean- 
ing of S. 7 (2). 

The definition of “debt” in 8. 7 (1) is not ex- 
haustive. It enlarges the ordinary meaning of 
“debt,” so as to include certain liabilities of the 
debtor enumerated therein, and at the same time, 
it excludes from its purview certain other of his 
liabilities which would otherwise be included in 
it. A “usufructuary mortgage” does not create a 
“debt” as contemplated by S. 7 (1) nor is a “usu- 
fructuary mortgagor” a “debtor” within tho mean- 
ing of S. 7 (2). [P 405 C 1; P 406 0 2] 

(f) Punjab Relief of Indebtedness Act (7 of 
1934), S. 7 (2) — Last paragraph of S. 7 (2) 
does not refer to adjudication by Board as to 
whether transaction entered into by debtor is 
“debt” — It makes Board final judge as to whe- 
ther a person possesses qualifications required 
under Section. 

Tho last paragraph of S. 7 (2) makes the Board 
the final judge as to whether a particular debtor 
possesses the qualifications required under the Sec- 
tion. It does not refer to an adjudication as to the 
nature of the transactions entered into by him 
i. e., whether or not they are debts as defined in 
the Act. All that S. 7 (2) provides is that if tho 
Board had decided that the person concerned earns 
his livelihood In one of the manners mentioned 
in the sub-section or that he has, or has not, lost 
his status for any of tho reasons given in the 
“explanation,” its decision cannot be questioned 
in a Civil Court. (P 407 C 2) 

(g) Punjab Relief of Indebtedness Act (7 of 
1934), S. 21 (c) — S. 21 (c) has no applicability 
to suits relating to transaction which does not 
create “debt” as defined in Act. 

Section 21 (c) refers to suits to recover a “debt;” 
it has no applicability to suits relating to transac- 
tions like a “usufructuary mortgage” which dees 
not create a “debt” as defined in the Act. 

[P 407 C 2] 

(h) Punjab Relief of Indebtedness Act (7 of 
1934), S. 13 (2) — Jurisdiction of Board is 
limited to dealing with “debts” under Act — 
Usufructuary mortgage— Order by Board treat- 
ing amount secured as “debt” and declaring 
it to have been discharged under S. 13 (2) is 
ultra vires — Civil Court can question validity of 
order. 

The jurisdiction of the Debt Conciliation Boards 
under the Punjab Relief of Indebtedness Act is 
limited to dealing with “debts” as defined in tho 
Act. They have no authority to deal with transac- 
tions of any other kind with which the debtor 
might be concerned. If therefore a Board purports 
to pass an order, or make a declaration in respect 
of a transaction which is not a “debt” as defined 
in the Act, it clearly does so in excess of its juris- 
diction and its decision can bo questioned by the 
Civil Court. An order passed by the Board, treat- 
ing the amount secured on a usufructuary mort- 
gage as a "debt” and declaring that it has been 
discharged for all purposes and all occasions, Is 
ultra vires of the Board, and the Civil Courts are 
not debarred from entertaining the plea of the 
mortgagee that his mortgage is not affected by the 
order ; A I R 1937 Nag 259; AIR 1938 Nag 203; 
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169 I C 26S and I LB (1939) Nag 261, Bel. on. 

[P 406 C 2; P 407 C 1, 2; P 408 C 1] 

(i) Jurisdiction — Civil Courts — Exclusion by 
special law. 

It is well settled that the powers of a tribunal 
of special jurisdiction are circumscribed by the 
statute under which it was constituted. Such 
tribunal must act within its powers, and so long 

as it does so, its orders — whether right or wrong 

cannot be challenged except in the manner and to 
the extent prescribed in the statute, and Courts of 
ordinary jurisdiction cannot question them. But 
where, and in so far as, its actions are in excess, 
or in contravention of the powers conferred on it, 
they are ultra vires and of no legal effect and 
obviously cannot have the same immunity: (1874 ) 
L B 5 P C 417 ; 35 Cal 859 and AIR 1940 Lah 
377 (F B), Bel. on. [P 407 O 1] 

Achhru Earn — for Appellant. 

Yashpal Gandhi — for Respondents. 

Tek Chand J. — The following seven cases 
have been referred by different Benches of 
this Court to a Full Bench and as the ques- 
tions involved are the same, they have been 
heard together and will be disposed of in 
one judgment : B. S. A. 1208-38, Amar 
Chand v. Hoshnak Singh; R. S. A. 1574-38, 
Lachhman Singh v. Harnam Singh, etc. ; 
R. S. A. 518-39, Bhagat Singh v. Khanu; 
R. S. A. 851-39, Sardar v. Lai Khan, etc.; 
R. S. A. 1323-39, Labh Singh, etc. v. Parma 
Nand ; R. S. A. 1447-39, Narindar Singh v. 
Narinjan Singh, etc. ; R. S. A. 1481-39, 
Gurbachan Singh v. Gulab. 

The material facts are no longer in dis- 
pute and are substantially the same in all 
cases. In each case, a mortgage with posses- 
sion of agricultural land had been effected 
and the conditions were that the mortgagee 
would pay the land revenue, cultivate the 
land himself or through tenants and realize 
the produce, which will equalize interest, 
and that redemption would take place when- 
ever the mortgagor paid to the mortgagee 
the principal sum secured. There was no 
provision empowering the mortgagee to 
bring the mortgaged property to sale, nor 
was there any stipulation indicating that 
the mortgagor had incurred personal liabi- 
lity for repayment of the mortgage money. 
The mortgagee was put in actual possession 
of the land and (except in one case to which 
reference will be made presently) retained 
it till institution of the suit. It may be 
stated that none of these mortgages in- 
fringed the provisions of the Punjab Aliena- 
tion of Land Act; in some of them both the 
mortgagor and the mortgagee are members 
of agricultural tribes and in others both are 
non-agriculturists. After the passing of the 
Punjab Relief of Indebtedness Act, 7 of 
1934, an application was made under S. 9 


of the Act before the Debt Conciliation 
Board, established in the area where the 
land concerned in each case is situate, to 
"effect a settlement of the debts" due by 
the mortgagor with his creditors. In the list 
of debts, alleged to be due by him, the 
mortgage in question was also included and 
the mortgagee was mentioned as one of the 
creditors. The Board, in accordance with 
the provisions of the Act, served notice on 
the mortgagee to appear on the date fixed. 
The mortgagee however either did not 
appear, or, if he appeared, did not produce 
the mortgage deed nor did he submit a 
statement of the amount due to him on foot 
of the mortgage. On this the Board, treat- 
ing the amount secured on mortgage as a 
"debt," passed an order under sub-s. (2) of 
S. 13 of the Act declaring that, as the mort- 
gagee had not complied with the provisions 
of sub-s. (l) of that Section, his mortgage 
"shall be deemed for all purposes and all 
occasions to have been fully discharged." 

In three of these cases (R. S. A. No. 1208 
of 1938, R. S. A. No. 1574 of 1938 and 
R. S. A. No. 1447 of 1939) the mortgagors, 
on the strength of the order passed by the 
Board, instituted suits in the Civil Court 
against the mortgagee for possession of the 
mortgaged land without any payment. In 
three others (R. S. A. No. 518 of 1939, 

R. S. A. No. 851 of 1939 and R. S. A. No. 
1323 of 1939) the mortgagees sued for a 
declaration that they were inlawful posses- 
sion as mortgagees and were entitled to 
retain it until redemption on payment of 
the mortgage money in accordance with the 
terms of the deed. In the seventh case 
(R. S. A. No. 1481 of 1939), after the order 
of the Board, the mortgagor had taken for- 
cible possession of the land and, accordingly, 
the mortgagee sued for recovery of posses- 
sion, alleging that the mortgage was still 
subsisting, that the mortgagor’s aot was 
unlawful and that possession be restored to 
him till the mortgage is redeemed as pro- 
vided in the deed. In each case the mort- 
gagee contended that the mortgage in his 
favour was ‘usufructuary,’ that such a mort- 
gage does not create a ‘debt,’ nor is the mort- 
gagor a ‘debtor,’ as defined in S. 7, Punjab 
Relief of Indebtedness Aot, and, therefore, 
the Board had no jurisdiction to "effect a 
settlement" between them in respect of the 
mortgage and its order declaring that the 
mortgage shall be deemed to have been 
discharged was ultra vires, void and of no 
legal effect whatever. On behalf of the 
mortgagor these contentions were traversed, 
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and it was averred that the order passed by 
the Board under S. 13 (2) was valid and 
proper and that Civil Courts had no juris- 
diction to question its validity or to adjudi- 
cate upon the question as to whether the 
mortgage had been discharged or was still 
subsisting.' 

Four of these cases (R. S. A. No. 518 of 
1939, R. S. A. No. 851 of 1939, R. S. A. 
No. 1323 of 1939 and R. S. A. No. 1481 of 
1939) were heard by the same Subordinate 
Judge at Rawalpindi, who decided in favour 
of the mortgagee. On appeal the Senior 
Subordinate Judge, Rawalpindi, however, 
came to the contrary conclusion and held 
that a usufructuary mortgage created a 
‘debt’ within the meaning of the Act and 
that Civil Courts had no jurisdiction to 
question the validity of the declaration 
made by the Board. In two other cases, 
(R. S. A. No. 1574 of 1938 and R. S. A. No. 
1447 of 1939) which are from Amritsar dis- 
trict, the trial Judges decided against the 
mortgagees and their decisions were upheld 
on appeal by the Senior Subordinate Judge 
and the Additional District Judge of Amrit- 
sar respectively. In R. S. A. No. 1208 of 

1938, the trial Judge decided in favour of 
the mortgagor, but his decision was set 
aside on appeal by the Senior Subordinate 
Judge, Hoshiarpur. In all seven cases se- 
cond appeals were preferred in this Court; 
two of which (R. S. A. No. 1208 of 1938 and 
R. S. A. No. 1574 of 1938) came up for 
hearing before Skemp J. sitting in Single 
Benoh, who in an elaborate order tenta- 
tively expressed his opinion in favour of the 
contentions of the mortgagee, but in view 
of the difficulty and importance of the ques- 
tions involved referred them to a Full Bench. 
Subsequently, four other appeals (R. S. A. 
No. 1447 of 1939, R. S. A. No. 851 of 1939, 
R. S. A. No. 1323 of 1939 and R. S. A. No. 
1481 of 1939) came up before Din Moham- 
mad J., and the fifth, R. S. A. No. 518 of 

1939, before Dalip Singh J., and they also re- 
ferred them to the Full Benoh. The two ques- 
tions which require decision are; (1) Does a 
mortgage of the type described above create 
a ‘debt’ within the meaning of S. 7, Punjab 
Relief of Indebtedness Aot ? and (2) Where 
after a Debt Conciliation Board, constituted 
under Part IV of the Act, has passed an 
order purporting to be under S. 13 (2) of 
the Aot, declaring that a particular debt 
shall be deemed to have been discharged 
for all purposes and all occasions, is a Civil 
Court competent to decide that the ‘trans- 
action’ in question does not create a ‘debt’ 


as defined in the Act, and that the order of 
the Board was ultra vires and of no legal 
effect ? 

Before examining the provisions of the 
Aot, it seems necessary to determine the 
exact nature of the transactions in question 
and the rights and obligations of the par- 
ties under them. From the conditions of 
the mortgages already giveD, it will appear 
that they are “usufructuary mortgages” as 
defined in cl. (d), S. 58, T. P. Act. That 
Act, of course, is not in force in the Punjab, 
but the definitions of the various kinds of 
mortgages given in it have always been 
accepted as correctly describing their essen- 
tial ingredients and incidents. This defini. 
tion is as follows : 

(d) Where the mortgagor delivers possession or 
expressly or by implication binds himself to deliver 
possession of the mortgaged property to the mort- 
gagee and authorizes him to retain such posses- 
sion until payment of the mortgage money, and 
to receive the rents and profits accruing from 
the property or any part of such rents and profits 
and to appropriate the same in lieu of interest, or 
in payment of the mortgage money, or partly in 
lieu of interest and partly in payment of the 
mortgage money, the transaction is called a “usu- 
fructuary mortgage,” and the mortgagee a “usu- 
fructuary mortgagee.” 

Ife will be seen that the characteristics of 
a usufructuary mortgage, as defined above, 
are : (1) that the possession of the mort- 
gaged property is delivered, or agreed to be 
delivered, to the mortgagee; (2) that he is 
to appropriate the rents and profits either 
(a) in lieu of interest, or (b) towards the 
principal, or (c) partly in lieu of interest and 
partly in payment of the principal ; (3) that 
in none of these cases the mortgagor incurs 
any personal liability to repay ; and (4) as 
the mortgagor has not bound himself to re- 
pay (but mayrepay if and when he chooses) 
there can be no “forfeiture” and therefore 
the remedies by way of foreclosure or sale 
are not open to the mortgagee. 

These propositions are too well establish- 
ed to require an elaborate discussion. In 44 
Cal 388 1 at p. 401 their Lordships of the 
Privy Council after examining the particu- 
lar deed before them held that, having re- 
gard to the nature of the deed which was 
a usufructuary mortgage only and to its 
terms, any personal liability on the part of 
the “mortgagor was excluded.” Again, there 
is a large number of cases in which it has 
been held that a usufructuary mortgagee is 
not entitled to sue for sale of the property 

1. Ram Narain Singh v. Adindra Nath, (1916) 3 

A I R P 0 119=38 I C 932=44 I A 87 = 44 

Cal 388 (P C). 
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(12 Mad 109, 2 20 Bom 296, 3 11 All 367 4 
and 24 Cal 677 6 ) and where there is a 
stipulation to the contrary the transaction 
ceases to be one of “usufructuary mort- 
gage” but is what is described as an “ano- 
malous mortgage.” As stated in (2) above, 
usufructuary mortgages are of three kinds. 
Of these, the two described in (b) and (c) 
are self redeeming ; the mortgagee has 
to look to the rents and profits only to 
re-pay himself and when his entire charge 
is so liquidated he must re- deliver posses- 
sion of the mortgaged property to the mortga- 
gor free from all encumbrances. A common 
instance of this kind of mortgage found in 
the Punjab, especially in the western dis- 
tricts, is the lekha mukhi mortgage where 
the mortgagee takes over the land and binds 
himself to keep the lekha (account) of the 
produce, and as soon as the principal and 
interest have been paid off therefrom, he 
must surrender the property to the mort- 
gagor. In this mortgage the mortgagor 
undertakes no personal liability and while 
he is competent at any time to claim re- 
demption on payment of the amount found 
to be due under the mortgage the mort- 
gagee is not entitled to sue for his debt (per 
Plowden J. in 90 P R 1881°). Another fami- 
liar instance of this kind of mortgage is the 
one permitted under S. 6 or S. 14, Punjab 
Alienation of Land Act, in which the en- 
tire principal and interest is automatically 
wiped off within a specified period, not ex- 
ceeding 20 years, irrespective of whether 
the rent and profits actually realized by 
the mortgagee are more or le9s than the 
principal sum secured and interest due 
thereon. In this case also there is no per- 
sonal liability of the mortgagor to pay nor 
has the mortgagee a right to bring the pro- 
perty to sale. 

The most common form of usufructuary 
mortgage however is that described in 2 (a) 
above, and it is to this class that the mort- 
gages in the cases before us belong. Here the 
rents and profits are to be set off against inte- 
rest and the mortgagee is entitled to retain 
possession until such time as the mortgagor 
chooses to redeem on payment of the prin- 
cipal sum secured. This form of mortgage 
has been in vogue in India since ancient 
times. It was known to the Hindu lawyers 

2. Chathu v. Kunjan, (1689) 12 Mad 109. 

3. Sadashiv v. Vyankafcrao, (1896) 20 Bom 296. 

4. Umda v. Umrao Begam, (1889) 11 All 367= 

1889 AWN 140. 

6. Luchmeshar Singh v. Dookh Mochan Jha, 

(1897) 24 Cal 677. 

6. Gahlmal v. Shera, (1881) 90 P R 1881. 


under the expressive name of bhog banda- 
Jcam which literally means “mortgage (ban- 
daka) by enjoyment (bhog)." It was a mort- 
gage for an indefinite period, during which 
the mortgagee enjoyed the usufruct and 
the mortgagor was entitled to redeem at 
any time on payment of the principal. It 
retained its popularity during the Mughal 
period, especially among the Mahomedan 
creditors who by obtaining possession of 
property (as a zer-i-peshgi lessee and under 
other similar names) and appropriating the 
rents and profits till redemption, could find 
a safe investment for their money without 
charging interest. This form of mortgage is 
not peculiar to India alone. It has been 
described by Dr. Ghose and other standard 
writers as analogous to what was known as 
a ‘Welsh mortgage’ in England, where it 
ha^ now become obsolete. But it has been 
the subject of judicial consideration in Ire- 
land in recent times, and there are reported 
cases to which reference may usefully be 
made. In (1842) 2 Dr & War 480 7 Lord 
St. Leonards described a Welsh mortgage 
as one 

under which the lender goes into possession of the 
rents and continues to receive them until the party 
who borrowed the money, chooses to redeem and 
this he is always permitted to do, so that the pecu- 
liarity is that while there can be no foreclosure on 
the part of the mortgagee, still the right of redemp- 
tion subsists in the mortgagor. 

More recently in Ireland, in (1890) 24 
L R Ir 577, 8 Johnson J. described a Welsh 
mortgage as 

a kind of security by which on the one side the 
land is assured to the lender as his seourity — his 
possession of the land and enjoyment of the profits 
being in lieu of interest — while on the other side, 
the borrower is under no personal obligation to 
pay the principal money but is entitled to redeem 
at any time upon its payment. 

Again, in (1914) 1 Ir R 23 9 it was pointed 
out that 

a power of sale was wholly inconsistent with the 
‘continuing’ right of redemption which the Welsh 
mortgage carries and that the express inclusion in 
the security of such a stipulation showed that 
security was not a Welsh mortgage. 

It will be clear from the foregoing difl-l 
cussion that the principal characteristics ofi 
a usufructuary mortgage are that there isj 
no personal liability of the mortgagor toj 
pay, nor has the mortgagee a right to have 
the mortgaged property brought to sale. 
The next question for consideration is whe- 
ther a mortgage of this kind creates a debt 
and the mortgagor is a ‘debtor’ R9 defined 

7. Balfe v. Lord, (1842) 2 Dr & War 480=1 Con 

& L 519=59 R R 786. 

8. Cassidy v. Cassidy, (1890) 24 L R Ir 577. 

9. Re Cronin, (1914) 1 Ir R 23. 
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in the Punjab Belief of Indebtedness Act. 
S. 7 (1) of tbe Act reads as follows : 

‘Debt’ includes all liabilities of debtor in cash or 
in kind, secured or unsecured, payable under a 
decree or order of a Civil Court or otherwise, whe- 
ther mature or not, but shall not include debts 
inourred for the purposes of trade, arrears of wages, 
land revenue or anything recoverable as an arrear 
of land revenue, or any debt which is barred by 
the law of limitation, or debts due to Co-operative 
Banks, etc. etc. 

It will be seen that this definition is not 
exhaustive. It enlarges the ordinary meaning 
of ‘debt,’ so as to include certain liabilities 
of the debtor enumerated therein, and at 
the same time, it excludes from its purview 
certain other of his liabilities which would 
otherwise be included in it. Now, can 
money secured by a ‘usufructuary mortgage’ 
be called a ‘debt’ either according to the 
ordinary meaning of the word, or its en- 
larged significance under the Act ? In 
Webster’s Dictionary, ‘debt’ is defined as 

that which is due from one person to another, 
whether money, goods or services; that whioh one 
person is bound to pay to another or to perform 
for his benefit ; thing owed ; obligation ; liability. 

Similarly, in the Oxford English Dic- 
tionary the definition given is 
that which is owed or due ; anything (as money, 
goods or service) which one person is under obliga- 
tion to pay or render to another. 

In Stroud’s Judicial Dictionary a debt is 
described as being a “sum payable in respect 
of a liquidated money demand, "recoverable 
by action.” The essence of a “debt,” thus, 
is the liability of the obligor which the 
obligee is entitled to enforce by action. 
Where therefore a transaction neither im- 
ports the personal liability of the obligor to 
pay, nor confers on the obligee the right to 
recover the amount by the coercive machi- 
nery of the law, it cannot be called a “debt.” 
This was not seriously disputed by the 
learned counsel for the mortgagors. But 
they contended that under the enlarged 
definition, as given in the Act, “debt” in- 
cludes a “secured liability of the debtor” 
and a usufructuary mortgage is a “secured 
liability.” This contention is however based 
on a misconception of the legal significance 
of “liability.” As pointed out by Salmond 
in his Jurisprudence (Edn. 9, page 498), 

liability ia the vinculum juris not of mere duty ; 
... it pertains not to the sphere of ‘ought’ but to 
that of ‘must.’ It has its source in the supreme 
will of the State, vindicating its supremacy by way 
of physical force in the last resort against the un- 
conforming will of the individual. A man’s liabi- 
lity consists in those things which he must do or 
suffer, because he has already failed in doing what 
he ought. It is the ultimatum of the law. 

Judged in this light, it must be conceded 


that a usufructuary mortgagor is under no 
liability to the mortgagee. He is under no 
legal obligation to pay ; it is his option to 
redeem, if and when he chooses. That the 
interest of a “usufructuary mortgagee” is 
not a “debt” and cannot be attached as such 
under O. 21, R. 46, Civil P. C., has been 
held in numerous cases. In 35 Bom 288 10 
Scott C. J. and Batchelor J. held that in 
the case of a usufructuary mortgage there 
was no “debt” payable by the mortgagor to 
the mortgagee which could be attached in 
execution of a money decree against the 
assignees of the mortgagee and therefore 
the procedure laid down in S. 268 of the 
Code of 1882 ( = O. 21, R. 46 of the Code 
of 1908) was not applicable. To the same 
effect is the decision of the Madras High 
Court in 111 I C 218. 11 A Full Bench of 
the Allahabad High Court in I L R (1938) 
All 904 12 has described the interest of a 
usufructuary mortgagee as “a right to the 
benefits and usufructs arising out of it” and 
nothing more. 

The learned counsel for the mortgagors 
referred U3 to a decision of the Full Bench 
of the Allahabad High Court in 16 All 259 13 
where it was held that a suit for sale of 
property on a mortgage could not be main- 
tained without a succession certificate as 
the suit related to a “debt” within the 
meaning of the Succession Certificate Act, 7 
of 1889. The mortgage under consideration 
in that case however was not usufructuary, 
as appears from the statement of faots at 
page 269, for the plaintiff in his plaint had 
in the first instance claimed a decree against 
the defendant for a certain sum of money 
together with interest and cost3, and had 
also prayed that in default of payment, the 
mortgaged property be sold and \n case the 
sale proceeds were found to be insufficient, 
a decree for the balance be passed against 
the mortgagor personally or against her 
property other than that which was the 
subjeot of the mortgage. It may also be 
stated that the correctness of the rule laid 
down by the Allahabad High Court in the 
case cited, that a succession certificate is 
necessary for maintaining a suit by a mort- 
gagee for recovery of the amount due by 

10. Man! Lai v. Motibhai, (1911) 35 Bom 288=10 

I 0 812=13 Bom L R 233. 

11. 8ubraya Pai v. Subramania Pattar, (1928) 15 

AIR Mad 648=111 I 0 218. 

12. Fateh Singh v. Raghubir Sahai, (1938) 25 

A I R All 577=178 I G 12 = I L R (1938) All 

904=1938 A L J 881 (F B). 

13. Fateh Chand v. Muhammad Bakhsh, (1894) 

16 All 259=1894 A W N 74 (F B). 
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sale of the mortgaged property is open to 
serious doubt, and that case has been dis- 
sented from expressly in 29 Mad 77, 14 28 
Bom 630, 15 12 Bang 690 16 and 26 Cal 839. 17 
The practice in the Punjab has uniformly 
been not to require succession certificates 
in such cases. Counsel next relied upon 
AIR 1933 All 564, ls a case under the 
U. P. Agriculturist Debtors’ Relief Act, 27 
of 1934, the headnote of which seems at 
first sight to support the mortgagor's con- 
tention. In that case however it was defi- 
nitely found by the learned Judges (p. 566, 
col. 2) that the transaction in question was 
not a usufructuary mortgage. The discus- 
sion in the judgment as to whether the 
usufructuary mortgage creates a “debt” and 
the usufructuary mortgagor is a “debtor” 
was thus really obiter. Further the suit was 
by the mortgagor under S. 33 of the Act 
for an account of “money lent” to him by 
the defendant-mortgagee, and the decision 
turned on whether “money lent” on the 
mortgage was a “loan” within the meaning 
of the Act. In S. 2 (10) of that U. P. Act, 
“loan” is defined as meaning 
an advance to an agriculturist, whether In money 
or in kind and shall include any transaction 
which is in substance a loan. 

This definition is much wider than that 
of “debt” in the Punjab Relief of Indebted- 
ness Act, as it stands at present. The pro- 
visions of the two Acts are not in pari 
materia and therefore the case cited is of 
no real assistance in interpreting the Pun- 
jab Act. Before concluding this part of the 
case, a passing reference must be made to 
sub-s. (2) of S. 7, Punjab Act, which de- 
fines a “debtor” as meaning “a person who 
owes a debt” and possesses certain other 
qualifications (which are set out in detail in 
the sub-section and which need not be re- 
produced here as they are not material for 
our present purposes.) It was admitted that 
this definition does not carry the matter 
further, for, where a transaction is not a 
“debt” as defined in the Act, a party to it 
cannot be described as a “debtor.” For the 
foregoing reasons, the first question must 
be answered in the negative, and it must be 

14. Palaniyandi Pillai v. Veerammal, (1906) 29 

Mad 77. 

15. Nanchand v. Yenawa, (1904) 28 Bom 630 = 6 

Bom L R 5SS. 

16. Saw Chong Gye v. Hafiz Bibi, (1934) 21 A I R 

Rang 369 = 153 I C 375=12 Rang 690. 

17. Mahomed Yusuf v. Abdur Rahim Bepari, (1899) 

26 Cal 839=4 C W N 558. 

18. Wahiduddin v. Makhan Lai, (1938) 25 A I R 

All 564=178 I C 177=1 L R (1938) All 781= 

1938 A L J 872. 


held that a “usufructuary mortgage” does 
not create a “debt” and a “usufructuary 
mortgagor” is not a “debtor” within the 
meaning of the Act. 

The next question is whether a Debt 
Conciliation Board, constituted under Part 
IV of the Act, has jurisdiction to deal with 
a mortgage of this kind, and if it has actu- 
ally passed an order under S. 13 (2) declar- 
ing that the mortgage shall be deemed to 
have been discharged for all purposes and 
all occasions, whether such order is final, or 
can it3 validity be questioned in Civil 
Courts. An examination of the provisions 
of this Part of the Act shows that Debt 
Conciliation Boards are established for the 
purpose of “ amicable settlement between 
“debtors” and their creditors:” (S. 8). The 
proceedings before the Board are started on 
application made by a “debtor” or any of 
his creditors, who has to state, inter alia, 
that the “debtor” is unable to pay his 
“debts” (Ss. 9 and 11). The Board is then 
to fix a date for hearing the application, 
when it has to publish a notice in the pres- 
cribed manner, calling upon every creditor 
of the “debtor” to submit a statement of 
the “debts” owed to him by the “ debtor” 
within a specified time (S. 13 (1).) The 
failure of a creditor to submit a statement 
in response to this notice entails very seri- 
ous consequences. Sub-s. (2) of that Section 
lays down that 

every “debt” of whioh a statement has not been 
submitted to the Board in compliance with the 
provisions of sub-s. (1) shall be deemed for all pur- 
poses and all occasions to have been duly dis- 
charged. 

The succeeding Sections contain the pro- 
cedure for submission of the statement of 
debts, the manner in which the creditor 
and the debtor are to explain their respec- 
tive cases “regarding each debt;” the me- 
thod by which the Board is to attempt to 
bring about an amicable settlement; and if 
it succeeds in doing so, how the agreement 
is to be registered; and if a creditor refuses 
to accept a ‘fair offer’ by the debtor the 
circumstances in which the Board is to 
issue a certificate in “respect of debts.” It 
is clear from this analysis of the relevant 
provisions of the Act, that these Boards have 
been established for the purpose of bring- 
ing about amicable settlement between a 
‘debtor’ and his creditors in respect of his 
‘debts’ as defined in the Act; and their juris-; 
diction is limited to dealing with such 
‘debts’ only. They have no authority, to 
deal with transactions of any other kind 
with which the debtor might be concerned. 
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K therefore a Board purports to pass an 
order, or make a declaration in respect of a 
transaction which is not a ‘debt’ as defined 
in the Act, it clearly does so in excess of 
its jurisdiction. It is well settled that the 
powers of a tribunal of special jurisdiction 
are circumscribed by the statute under 
which it was constituted. Such tribunal 
must act within its powers, and so long 
I as it does so, its orders, whether right or 
wrong, cannot be challenged except in the 
manner and to the extent prescribed in the 
statute, and Courts of ordinary jurisdiction 
cannot question them. But where, and in 
so far as, its actions are in excess, or in 
contravention of the powers conferred on 
it, they are ultra vires and of no legal effect 
and obviously cannot have the same immu- 
nity. As pointed out by their Lordships of 
the Privy Council in the leading case (1874) 
LR5 P C 4 17, 19 where an order of a quasi- 
judicial authority is objected to before a 
Court, it has to be seen whether the ob- 
jection relates 

to defect of jurisdiction, founded on the character 
and constitution of the tribunal, the nature of the 
subject- matter of the enquiry or the absence of 
some preliminary proceeding which was necessary 
to give jurisdiction to it. 

If any of these things is established, the 
order is coram non judicc and of no effect 
whatever. If however, 

the objection rests solely on the ground that the 
tribunal has erroneously found a fact which it was 
competent to try, the objection cannot be enter- 
tained. 

See also the judgment of Mookerjee J. in 
35 Cal 859 20 (at pp. 865-8) where the ques- 
tion is discussed at great length and the 
authorities are collected, and the recent 
decision of a Full Bench of this Court in 
Second Appeal No. 90 of 1939. 21 For the 
mortgagors reliance was placed on the last 
paragraph of sub-s. (2) of S. 7 and S. 21 
of the Act and it was contended that they 
specifically bar the jurisdiction of Civil 
Courts to go into matters decided by the 
Debt Conciliation Board. But neither of 
these Sections affects the matter under con- 
sideration before us. In the last paragraph 
of S. 7 (2) it is laid down that 

If any question arises in proceedings under this 
part of the Act, whether a person is a debtor or 

19. Colonial Bank of Australasia v. Willan, (1874) 
LR5PC 417=43 LJPO 39=30 LT 237= 

22 W R 516. 

SO. Chairman of Giridhi Municipality v. Suresh 
Chandra, (1908) 35 Cal 859=7 CLJ 631=12 
OWN 709. 

21. Municipal Committee of Montgomery v. Sant 

Singh, Reported in (1940) 27 A I R Lah 377 
(F B). 


not, the decision of a Debt Conciliation Board shall 
be final. 

This sentence appears after the definition 
of ‘debtor’ given in the earlier part of the 
sub-section, which defines a ‘debtor’ as 
meaning a person who owes a debt and who 
possesses certain qualifications, namoly that 
ho earns his livelihood mainly by agricul- 
ture and is either a landowner, tenant etc. 
It is clear that this paragraph makes the 
Board the final judge as to whether a par- 
ticular debtor possesses the qualifications 
required under the Section. It does not 
refer to an adjudication as to the nature of 
the transactions entered into by him, i. e.| 
whether or not they are debts as defined in 
the Act. In other words, all that this Sec- 
tion provides is that if the Board had deci- 
ded that the person concerned earns his 
livelihood in one of the manners mentioned 
in the sub-section or that he has, or ha 9 
not, lost his status for any of the reasons 
given in the “explanation,” its decision 
cannot be questioned in a Civil Court. 

Section 21 debars Civil Courts from en- 
tertaining suits (a) to question the validity 
of any procedure or the legality of any 
agreement made under this Act, or (b) to 
recover any debt in respect of which an 
agreement ha3 been recorded in S. 17, or 
(c) to recover any debt which ha3 been 
deemed to have been duly discharged under 
9ub-s. (2) of S. 13. Admittedly, els. (a) and 
(b) are irrelevant to the cases before us; 
cl. (c) refers to suits to recover a “debt;” it 
has no applicability to suits relating to 
transactions like a “usufructuary mortgage” 
which, as already shown, does not create a 
“debt” as defined in the Act. In this con- 
nexion, reference may be made to 170 I C' 
905, 22 AIR 1938 Nag 203, 23 169 I C 268 24 
and 169 I C 323, 2o where similar provisions 
of the C. P. Debt Conciliation Act were 
held not to bar consideration by Civil Courts 
of matters decided by Debt Conciliation 
Boards, in excess, or in contravention, of 
the powers conferred on them by the Act. 
For the foregoing reasons, the second ques-l 
tion must be answered in the affirmative, 
that an order passed by the Board, treating 
the amount secured on a usufructuary 
mortgage as a "debt” and declaring that it 

22. Shivdin v.Ramratan, (1937) 24 A I R Nag25sT 

= 170 I O 905=1 L R (1938) Nag 489. 

23. Kanhaiya Lai v. Govind Tukaram, (1938) 25 

A I R Nag 203=174 I C 962. 

24. Motlram v. 8. S. Bhuramalsao, (19S6) 1691 C 

268. 

25. Ram Lai v. Sheo Lai, (1936) 169 I C 323 = 

I L R (1939) Nag 281. 
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has been discharged for all purposes and all 
occasions, is ultra vires of the Board, and 
that Civil Courts are not debarred from 
entertaining the plea of the mortgagee that 
his mortgage is not affected by this order. 
With this expression of opinion on the 
questions of law involved, the cases are re- 
mitted to the Single Bench for disposal. 

Monroe J. — I agree entirely. 

Skemp J.— So do I. 

g.n./r.k. Order accordingly. 
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Bhjde J. 

Hafiz Karim-ud-Din and another — 

Plainti ffs — Appellants, 
v. 

Alt. Nasiban and another — 

Defendants — Respondents. 

Second Appeal No. 45 of 1939, Decided 
on 6th March 1940, from decree of Senior 
Sub-Judge, Karnal, D/- 31st August 1938. 

Custom (Punjab) — Succession — Arains of 
Karnal town — Self-acquired property — 
Brothers do not exclude daughters. 

According to the custom governing the AraiDs of 
the Karnal town in the Punjab in matters of succes- 
sion to the self-acquired property of the propositus 
the brothers do not exclude daughters and are 
not entitled to succeed in preference to the daugh- 
ters. The Riwaj-i-am of 3 880 recording the aforesaid 
custom should be preferred to the Customary law 
of the Karnal District compiled in 1910 : 52 P R 
1885; 19 P R 1906; 43 P R 1913 and AIR 1925 
Lah 306, Rcl. on. [P 408 C 1; P 409 C 1, 2] 

Shamair Chand — for Appellants. 

Ghulam Rasul — for Respondents. 

Judgment. — The plaintiffs who are the 
brothers of one Allah Dia (deceased) sued 
in this case for possession of certain land 
left by him, on the ground that they were 
entitled to succeed to it in preference to the 
defendants who are daughters of Allah Dia. 
The Courts below have dismissed the suit 
and plaintiffs have preferred a second ap- 
peal. The parties to the suit are ‘Arains’ of 
Karnal town and the property in dispute is 
not alleged to be ancestral ( vide trial Court’s 
decision on issue l). The Courts below in 
deciding the suit in favour of the defen- 
dants have relied on the Riwaj-i-am of 1880 
relating to pargana Karnal and certain in- 
stances cited by the defendants including 
four in the family of the parties. The learn- 
ed counsel for the plaintiffs- appellants con- 
tended that the Customary law of the 
Karnal district prepared in 1910 supported 
the claim of the plaintiffs and should have 
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been preferred to the old Riwaj-i-am of 
1880. Secondly he urged that the instances 
produced by the defendants are of little or 
no value. 

The main point for decision in this appeal 
is whether the Courts below were right in 
relying on the Riwaj-i-am of 1880 in pre- 
ference to the Customary law of the Karnal 
District prepared in 1910. According to the 
answer to question 18 in the latter com- 
pilation, it would appear that a daughter is 
not entitled to succeed amongst ‘Arains/ 
There is no specific mention of 'Arains' in 
the answer to question 18. But after speci- 
fying certain exceptions it is stated in the 
answer to that question that in no other 
tribe can a daughter succeed. This state- 
ment would seem to apply to 'Arains' who 
were amongst the tribes who were consulted 
at the time of the preparation of the Custo- 
mary law, according to the list of tribes 
given at the commencement of the book. 
The learned counsel for the respondents 
invited attention to the note to question 18 
appended by the author of the Customary 
law and contended that this note shows that 
the statement of custom given in the answer 
to question 18 could not be correct so far as 
‘Arains’ are concerned. The note is as fol- 
lows : 

The Customary law in Rohtak and Gurgaon 
agrees with the opinion of the leading tribesmen of 
Karnal pargana and Panipat Tehsil recorded at the 
last Settlement and affirmed unchanged on revi- 
sion to the effect that under no circumstances 
whatever is a daughter entitled to succeed to an 
estate. Any male, no matter how distant, is con- 
sidered by the zamindars of thi9 tract — and it 
would seem therefore of the entire Delhi territory 
— to be entitled before daughters of the last pro- 
prietor 

Now the above note does not certainly 
represent correctly the customary rule of 
succession of daughters as stated in the 
Riwaj-i-am of 1880. The Riwaj-i-am of par- 
gana Karnal prepared in that year clearly 
shows that amongst Arains, a daughter 
succeeded in the absence of male issue. 
This rule, as regards succession of daughters 
in the case of ‘Arains,’ was distinctly stated 
in 1880 to be different to that prevailing 
amongst other tribes (vide Ex. D/17). If 
this rule as given in 1880 was considered by 
the compiler of the Customary law of the 
Karnal District (1910) to be incorrect, he 
would have said so. But no such statement 
appears in the latter compilation. In the 
circumstances, there is force in the conten- 
tion of the learned counsel for the respon- 
dents that the rule as regards daughters’ 
succession amongst ‘Arains’ as stated in 1880 
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seems fco have been somehow overlooked by 
fche author of the 'Customary law’ prepared 
in 1910. The entry in the Riwaj-i-am of 
1880 is further supported by the instances 
relied upon by the defendants which have 
been carefully considered in the judgment 
of the trial Court. Three of these instances 
have been moreover found to be from the 
family of the parties, viz. instances Nos. 2, 
10 and 11 (vide pedigree- tables Nos. 28 and 
31 and evidence of D. W. 4, D. W. 10, etc.). 
Instance No. 1 was of a case decided in 
1871 after an elaborate enquiry and this 
old instance is also a valuable piece of evi- 
dence in support of the correctness of the 
entry in the Riwaj-i-am of 1880. The 
learned Judge of the trial Court has ignored 
instances Nos. 3 to 7 relied on by the defen- 
dants on the ground that they were cases of 
gifts. But if the collaterals were entitled 
to succeed in preference to daughters as 
amongst other tribes, it is not likely that 
these gifts would have been allowed to go 
unchallenged by them. There are some re- 
ported judicial decisions also which go to 
show that succession of females is favoured 
amongst Arains : see e. g. 52 P R 1885, 1 19 
P R 1906, 2 43 P R 1913 3 at p. 73, 6 Lah 
332 4 at p. 336. 

The appellants have, on the other hand, 
not been able to produce any good instances 
from Karnal Tehsil in support of their case 
as pointed out by the trial Court. The evi- 
dence produced by them was merely oral and 
in two cases where documentary evidence 
was produced, there were speoial circum- 
stance owing to which the instances could 
not be considered to be of much value. It 
may be noted here that it has not been 
suggested fchat the custom of Arains had 
changed since 1880. The only contention of 
the learned counsel for the appellants was 
that the custom had not been correctly re- 
corded in 1880. If this were so, the appel- 
lants should have been able to produce 
ample evidence in the shape of instances to 
the contrary. But they have entirely failed 
to produce any such evidence. After care- 
fully considering the evidence on the record, 

I agree with the conclusion of the Courts 
below that the Riwaj-i-am of 1880 correctly 
represents the custom applicable to the par- 
ties to the pres ent ca se. I accordingly up- 

1 . Bhoga v. Mt. Saudi, (1885) 52 P R 1885. 

2. Mt. Cbiragh Bibi v. Mt. Hassan, (1006) 19 
P R 1906=70 PLR 1906. 

8. Zaioab Blbi v. Badaruddin, (1913) 43 P R 1913 
=17 I O 187=20 PLR 1913. 

4. Plr Bnksh v. Mt. Abo, (1925) 12 A I R Lah 306 
=88 I 0 71=6 Lah 332=26 PLR 688. 
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hold that decision and dismiss the appeal 
with costs. 

G.N./r.k. Appeal dismissed. 
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Tek Chand and Bhide JJ. 

Nand Lal and another — Defendants 

Appellants. 

v. 

Mengh Raj — Plaintiff — Respondent. 

Letters Patent Appeal No. 141 of 1939, 

Decided on 2nd May 1940, against order of 

Ram Lall J., Deported in AIR 1039 Lah 
558 . 

* Registration Act (1908), S. 17 (1) (d) — 
Lease for one year certain with option to land- 
lord to permit tenants to continue to live there- 
after — Registration is not necessary. 

A lease for one year certain, with the option to 
the landlord to permit the tenants to continue to 
live thereafter, is not a tenancy from year to year 
or for the term exceeding one year, or for an inde- 
finite period in which yearly rent had been reserved. 
Hence the rent deed doos not require registration : 

3 Bom 21, Bel. on. [p 410 C 1] 

V. N. Sethi — for Appellants. 

Shamair Chand — for Respondent. 

Tek Chand J. — This appeal arises out 
of a suit instituted by Mengh Raj, plaintiff- 
respondent, against Nand Lal and Murli, 
defendant-appellants, for recovery of arrears 
of rent and ejectment. The plaintiff alleged 
that on 11th June 1927 the defendants exe- 
cuted a rent deed, Ex. P-2, in his favour, 
that they continued to pay rent at the sti- 
pulated rate until 33 months before the 
suit, bub that they had nob paid rent since 
and were liable to be ejected. The defen- 
dants, who are real brothers, denied the 
tenancy. They alleged that Ex. P-2 was 
not executed by them and that they were 
in possession of the house as owners. They 
further averred that Ex. P-2 required to be 
compulsorily registered under S. 17 (1) (d), 
Registration Act, and not being registered 
was inadmissible in evidence. The trial 
Judge found that Ex. P-2 bad been execu- 
ted by Nand Lal bub that its execution by 
Murli had nob been proved. He held that 
Ex. P-2 was a rent deed reserving a yearly 
rent and was inadmissible in evidence for 
want of registration and consequently the 
alleged tenancy could nob bo proved aliunde. 

On these findings he dismissed the suit 
against both defendants. The plaintiff ap- 
pealed to the Senior Subordinate Judge 
who agreed with the trial Judge on all 
points and dismissed the appeal. 

On second appeal, a learned Judge of 
this Court, sitting in Single Bench held 
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that the rent deed (Ex. P-2) did not require 
registration. The learned Judge passed a 
decree for ejectment and for recovery of 
the sum claimed as arrears of rent against 
both defendants, without expressly setting 
aside the finding of the Courts below that 
execution of the deed by Murli had not 
been proved. He, however, granted a certi- 
ficate for a further appeal under Cl. 10, 
Letters Patent. The first question for con- 
sideration is whether the rent deed Ex. P-2 
requires registration. A perusal of this 
document show3 that it was not a lease in 
which a yearly rent was reserved. On the 
other hand, it was a lease for one year cer- 
tain (Jeth, Sambat 1985) on a rent of 
Rs. 40-8-0 for the whole year, which the 
executants could pay at the rate of Rupees 
3-G-O per mensem month by month. It was 
agreed, that in default the landlord could 
eject them and recover arrears of rent in 
any manner he liked. It was further stipu- 
lated that after tho expiry of the term, it 
would be the option of the landlord to give 
it to other tenants. The terms clearly show 
that it was a lease for one year certain, 
with the option to the landlord to permit 
the tenants to continue to live thereafter. 
A case very similar to the present one will 
be found in 3 Bom 21 1 where it was held 
that a lease for one year certain, contain- 
ing an expression, on the tenant’s part, of 
readiness to hold the land longer at the 
Eame rent if the landlord should desire it, 
is a lease for a term not exceeding one year, 
the registration of which is optional under 
cl. 18, Registration Act. This is not a te- 
nancy from year to year or for the term ex- 
ceeding one year or for an indefinite period 
in which yearly rent had been reserved. 
We, therefore, hold that the deed (Ex. P-2) 
did not require registration and that it was 
admissible in evidence. 

The Courts below have concurrently 
found execution of Ex. P-2 by Nand Lal 
proved. He admitted his thumb-mark on 
the document but alleged that the deed 
related to some other house. This explana- 
tion is obviously false and had been rightly 
rejected. The plaintiff’s case against him is, 
therefore, fully proved. With regard to 
Murli, however, we are of opinion that the 
matter requires further investigation. The 
plaintiff examined the scribe as well as one 
of the attesting witnesses, who deposed 
that Murli had put his thumb-mark on 
Ex. P-2 in their presence. The Senior 

1. Apu Budgavda v. Narhari Annajee, (1878) 3 
Bom 21. 


Subordinate Judge has rejected the scribe's 
evidence on the ground that “he had not 
the courage to bring his register to show 
that Murli had thumb-marked the regis- 
ter.” It appears, however, that neither party 
had asked the scribe to produce the regis- 
ter. If the learned Judge thought that the 
production of the register was necessary he 
should have directed him to produce it and 
if he had then failed to do so, an inference 
might have been drawn against him. As it 
is, the reason for rejecting his testimony is 
unjustified. The trial Judge, as well as the 
Senior Subordinate Judge, have laid em- 
phasis on the circumstance that the plain- 
tiff did not get the thumb impression of 
Murli on the deed compared by an expert. 
The plaintiff is prepared to have this done 
now and we think that in the circumstances 
he should be allowed to have this done. 

"We, therefore, send the case to the trial 
Court with the direction (l) that the thumb- 
impression of Murli on Ex. P-2 be sent to 
Phillaur for comparison with his thumb- 
impression which may be taken by the 
Court in its presence, (2) that the scribe, 
Sheikh Mohammad Ismail, (P. W. 3), be 
summoned with his register containing 
entries relating to the execution of Ex. P-2. 
If the register contains a thumb-impres- 
sion purporting to be that of Murli, appel- 
lant, he will be examined in reference to it, 
and if he denies that that thumb- impression 
is his, the register also be sent to Phillaur 
for comparison. The return, with the find- 
ing of the trial Judge, shall be submitted 
through the Senior Subordinate Judge (who 
also will record his finding) within four 
months. Both counsel have been directed to 
cause their clients to appear before the 
Junior Subordinate Judge, Campbellpur on 
3rd June 1940. Murli, who is present here, 
has also been directed to be present in the 
Subordinate Judge’s Court on that date. 

D.s./R.K. Order accordingly. 
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Tek Chand and Dalip Singh JJ. 

Bamvari Lal — Plaintiff — Appellant. 

v. 

Mt. Hussaini and another — Defendants 

— Respondents. 

Letters Patent Appeal No. 112 of 1939, 
Decided on 27th March 1940, from judg- 
ment of Sale J., Deported in A I D 1939 
Lah 455. 

(a) Limitation Act (1908) f Art* 139 — After 
expiry of period of lease lessee continuing in 
possession without payment of rent — Possession 
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not shown to be with assent of lessor — Suit by 
lessor for possession beyond twelve years after 
expiry of lease is barred. 

Where in case of a tenancy for a fixed term the 
lessee remains in possession after the expiry of the 
period of lease without paying rent and there is 
nothing to show that the lessor assented to the 
lessee continuing in possession, the suit by lessor 
for possession beyond twelve years from the expiry 
of period of lease is time barred under Art. 139 : 
Case law referred. [P 411 C 2; P 412 0 2] 

(b) Landlord and tenant — Tenancy-at-will 

and tenancy for fixed term — Difference ex- 
plained. 

There is a distinction between a tenancy-at-will 
and a tenancy for a fixed term. In the former case 
the tenancy does not determine until notice to 
quit has been served on the tenant, or he has 
denied the landlord’s title. In the latter case, the 
tenancy is determined automatically at the expiry 
of the term of the lease, and after that date the 
relationship of landlord and tenant does not sub- 
sist, unless it is proved that there was a novation 
of contract, express or implied and the tenancy 
nas been converted into a tenancy-at-will or a 
tenancy from year to year. [P 412 0 1, 2] 

R. C. Mital — for Appellant. 

Qabul Chand Mital — for Respondents. 

Tek Chand J. — This is an appeal under 
Cl. 10, Letters Patent, from the judgment 
of a Single Bench of this Court affirming 
the decree of the Senior Subordinate Judge, 
Rohtak, which reversed the decision of the 
Court of first instance and dismissed the 
plaintiff-appellant s suit for ejectment of, 
and recovery of arrears of rent of a house 
from the defendants. The material facts 
are that on 18th December 1919, two bro- 
thers, Ibban and Kura, mortgaged with 
possession the house in dispute and one- 
third share in a shop to Banwari Lal, plain- 
tiff-appellant, for Rs. 1200. The principal 
sum secured carried interest at 12 per cent, 
per annum and it was stipulated that the 
rent realized by the mortgagee would be 
given credit towards the interest due at the 
above-mentioned rate. On the same day the 
mortgagee, Banwari Lai gave a lease of the 
mortgaged house to Ibban and Kura for a 
period of one year, the rent fixed being 
Rs. 2 per mensem, and Ibban and Kura 
executed a rent deed in favour of Banwari 
Lal reciting the conditions of the lease. The 
term of the lease, namely one year, expired 
on 18th December 1920. Ibban and Kura 
however continued to be in possession. 
Ibban died some years later and was suc- 
ceeded by his widow Mt. Hussaini. On 1st 
July 1937, the present suit was instituted 
fa y Banwari Lal for ejectment of Mt. Hus- 
Bami and Kura and for recovery of Rs. 24 
as rent for one year. It was alleged in the 
plaint that the defendants had paid rent up 
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to 18th December 1935, and that the rent 
for the remaining nineteen months was due 
but the plaintiff remitted the rent for seven 
months and sued for recovery of Rs. 24 as 
rent for one year only. The defendants 
resisted this suit on various grounds, of 
which those material for the purposes of 
this appeal are that no rent was paid after 
the expiry of the term of the lease in De- 
cember 1920 and that the suit was barred 
by time under Art. 139, Limitation Act. 

The trial Judge found for the plaintiff on 
both these points and decreed the suit. On 
appeal the Senior Subordinate Judge, in a 
confused judgment, came to the contrary 
conclusion and dismissed the suit. On second 
appeal the learned Single Judge of this Court 
found that the learned Senior Subordinate 
Judge had misconceived the case for the 
plaintiffs and had misunderstood the evi- 
dence. He therefore under S. 103, Civil 
B* C., examined the evidence himself in 
order to come to an independent finding on 
the question of fact involved, namely as to 
whether the defendants had paid rent to 
the plaintiff up to December 1935 as alleged, 
and whether the relationship of landlord 
and tenant had continued to subsist be. 
tween the parties after the expiry of the 
term of the lease as originally fixed. After 
examining the evidence the learned Judge 
found against the plaintiff on both these! 
points. He then summarized the position 
as follows : (1) that the defendant-respon- 
dents mortgaged the house in suit to the 
plaintiff on 18th December 1919 ; (2) that 
on the same day they re-entered into pos- 
session as tenants under the mortgagee for 
one year only ; (3) that no rent had in fact 
been paid by them since 1920; (4) that the 
defendants had not denied the landlord’s 
title in the house in dispute ; and (5) that 
although the defendants had remained in 
possession of the property after 1920, there 
was nothing to show that the plaintiff- 
appellant assented to the defendants’ con- 
tinuing in possession after 1920. On these, 
faots the learned Judge found that the 
tenancy had determined on 18th December 
1920, when the term of one year as origin- 
ally fixed in the lease had expired. He 
therefore held that the suit was barred by 
limitation and dismissed the appeal. He 
however granted a certificate that the case 

was a fit one for appeal under Cl. 10, Letters 
Patent. 

Before us the learned counsel for the 
plaintiff. appellant challenged the finding 
of the learned Judge in Single Bench that 
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the defendant had not paid any rent after 
1920. He took us through the accounts filed 
by the plaintiff and also read to us the oral 
evidence of the plaintiff and his son and 
three other witnesses, who were produced 
by the plaintiff to prove the alleged pay- 
ment of rent. After examining this evidence 
and hearing counsel at length, we see no 
reason to dissent from the conclusion of the 
learned Judge on this point. The accounts 
of the plaintiff appear to be regularly kept, 
but there is no entry in them which shows 
that any payment was made on account of 
rent of the house within 12 years from 18th 
December 1920 when the term of the ten- 
ancy expired. The only entry on which the 
learned counsel relied is of Rs. 9-13-0 dated 
3rd May 1931 but that entry does not show 
that the amount was paid on account of 
rent of the house. The oral evidence of 
Piare Lai is too vague to be of any value. 
The other entries relied upon relate to pay- 
ments made in 1933 and 1934 which was 
more than 12 years after the expiry of the 
term of the lease and therefore they cannot 
help the plaintiff. Moreover the books do 
not show that these payments were made 
on account of rent of the house. The con- 
clusion of the learned Judge on this point 
must therefore be affirmed. 

Counsel then argued that the plaintiff 
appellant “assented” to the continuance of 
the defendants-respondents in possession of 
the house as tenants under him, after the 
expiry of the term of the lease. He is how- 
ever unable to point out to any facts or 
circumstances from which this inference 
could be raised, except the bare fact that the 
defendants continued to hold over after the 
tenancy had determined. It is no doubt true 
that there was no denial of the title of the 
plaintiff by the defendants but, at the same 
time, there is nothing to indicate that the 
relationship of landlord and tenant conti- 
nued between the parties after December 
1920. The plaintiff therefore should have 
brought his suit for possession within 12 
years from 1st December 1920, as laid down 
in Art. 139, Limitation Act. A large num- 
ber of rulings were cited by counsel for the 

• * ■ i . ^^t necessary to 

discuss them in detail. There is no real 

conflict between them if the distinction be- 
tween a tenancy, at- will and a tenancy for 
a fixed term is borne in mind. In the for- 
mer case the tenancy does not determine 
until notice to quit has been served on the 
tenant, or he has denied the landlord’s title. 
In the latter case, the tenancy is deter- 


mined automatically at the expiry of the 
term of the lease, and after that date the 
relationship of landlord and tenant does not; 
subsist, unless it is proved that there was a 
novation of contract, express or implied and 
the tenancy has been converted into a ten- 
ancy-at-will or a tenancy from year to year. 

As instances of cases of tenancies for fixed 
terms where the landlord’s right to recover 
possession was lost on the expiry of 12 
years from the termination of the tenancy, 
reference may be made to 97 P R 1915, 1 
AIR 1934 Lah 129, 2 AIR 1930 Lah 386, 3 
A I R 1933 Lah 509 4 and 24 Bom 504 5 
which has been approved by their Lord- 
ships of the Privy Council in A I R 1922 
P C 184. 6 See also to the same effect 31 All 
318, 7 44 All 583, 8 AIR 1927 Bom 650, 9 
AIR 1938 Mad 73 10 and 3 Pat 534. 11 It 
must therefore be held that the learned 
Judge in Single Bench rightly held that the 
suit was barred by limitation. I would ac- 
cordingly dismiss this appeal; but, in the 1 
circumstances, would leave the parties to 
bear their own costs throughout. 

Dalip Singh J. — I agree. 

D.s./R.K. Appeal dismissed. 
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Contract Act (1872), S. 189 — Goods perish* 
able or perishing — Agent selling them by 
deviating from principal's instructions as to 
time and price at which they are to be sold — In 
principal's suit for damages agent is protected 
under S. 189. 

Section 189 is meant to protect the agent, if, 
for the purposes of safeguarding the interests of his 
principal, the agent does certain acts without any 
express instructions from the principal. In such a 
case the agent is exempted from all liability, if 
his acts are the acts of a man of ordinary pru- 
dence and are performed at the time of an emer- 
gency. The agents are ordinarily expected to carry 
out instructions of their principals in all respeots. 
If, however, the goods are perishable or perishing, 
the agent is entitled to deviate from his instruc- 
tions as to the time or price at which they are to 
be sold. If the principal thereafter sues the agent 
for damages as a result of his selling the goods 
without the principal’s instructions, the agent is 
protected under S. 189. [P 4J5 C 2] 

C. L. Aggarwal and Durga Das Jain — 

for Appellant. 

Norman Edmunds and Krishan Lai 
Kapur — for Respondent . 

Abdul Rashid J. — This appeal has arisen 
out of a suit brought by Harkishen Singh 
against the National Bank of India, Ltd., 
for recovery of Rs. 7229-8-0. The allega- 
tions pf the plaintiff were that, on 14th 
June 1934, he employed the defendants as 
his agents for sale of four casks of wet- 
salted sheep casings valued at Rs. 6500. 
The shipping documents together with the 
invoices relating to the goods were handed 
over to the defendants and they were in- 
structed to sell the goods in Germany. The 
defendants obtained from the plaintiff a 
sum of Rs. 729-8-0 towards the cost of 
cables, railway fare and other charges for 
the purposes of the sale of the goods in 
question. By the defendants’ negligence 
and by the negligence of their agents in 
Berlin and London the goods were des- 
troyed by the German authorities. It was 
the duty of the defendants’ Berlin agents 
to save the goods by re-exporting them to 
India, if no other course was left open to 
them, and to debit the charges to the 
plaintiff. 

It was pleaded on behalf of the defen- 
dants that they were not employed by the 
plaintiff as his agents for the sale of the 
goods in dispute. One Mr. Ernst Wachholz 
was appointed by the plaintiff as his agent 
for the sale of the goods, and the defend- 
ants were only to forward the goods to the 
agent of the plaintiff. It was further pleaded 
that the defendants' London office, their 
agents in Berlin as well as the defendants 
themselves, conducted the work diligently 


and in accordance with the instructions 
of the plaintiff given to them from time 
to time. The defendants did their best 
to safeguard the interests of the plaintiff 
and, in spite of the best endeavours of 
the defendants and their agents in Berlin, 
the goods could not be saved. The defen- 
dants had no control over the laws and regu- 
lations prevailing in Germany with respect 
to the destruction of the goods that are 
unfit for human consumption. The defen- 
dants also pleaded that Rs. 725-8-0 received 
by them from the plaintiff were their out 
of pocket expenses and that they had ac- 
tually spent this money on behalf of the 
plaintiff. According to the defendants, the 
plaintiff and his agent Wachholz were solely 
responsible for the destruction of the goods 
in question. On these pleadings the trial 
Court framed the following issues : 

1. Whether the goods were destroyed on account 
of the negligence of the defendants in carrying out 
the plaintiff’s instructions without due diligence ? 

2. If so, whether the defendant Bank is liable 
to pay damages and how much ? 

3. Whether the plaintiff is entitled to the refund 
of all the charges paid by him to the defendant- 
Bank in respect of these goods and what is the 
amount of such charges ? 

After a consideration of the entire oral 
and documentary evidence on the record, 
the trial Court came to the conclusion that 
the defendant-Bank carried out the instruc- 
tions of the plaintiff faithfully, and that the 
Bank was not responsible for the destruc- 
tion of goods by the German authorities. 
It was further held that the plaintiff was 
not entitled to the refund of the charges 
paid by him to the defendants in respect of 
the goods in question. On these findings the 
plaintiff’s suit was dismissed with costs. 
Against this decision the plaintiff has pre- 
ferred an appeal to this Court in forma 
pauperis. Before dealing with the argu- 
ments addressed to us by the learned 
counsel for the appellant it is necessary to 
refer to certain important letters that 
passed between the plaintiff and the de- 
fendants. It was by means of a letter, 
dated 14th June 1934 (Ex. D-18), that the 
plaintiff entrusted the goods to the defend- 
ants. In this letter it was stated by the 
plaintiff that he had already shipped four 
casks containing wet-salted sheep casings 
to Hamburg and that the defendants should 
forward the shipping documents, which he 
was enclosing with his letter, to Berlin and 
get the goods stored there in the Bank’s 
name. The agents of the Bank in Berlin 
were to get the goods insured from Hamburg 



414 Lahore Harkishen v. National Bank of India (Abdul Rashid J .) A. I. R. 


to Berlin. The plaintiff further stated in 
this letter that he had arranged through 
Budolf Mettig of Amritsar that his partner 
Ernst Wachholz would sell the goods to the 
prospective customers and the amount 
realized by him would be paid by him to 
the Bank’s agents in Berlin. Wachholz was 
allowed to take out 10 to 15% of the con- 
tents of each cask as samples. When the 
entire amount of the sale price was received 
by the Bank, the Bank was to pay 6% 
thereof to Mettig as his selling commission. 
Mettig was to be informed by the Bank 
about the details of the arrangement made 
by the plaintiff with the Bank. 

The Bank sent a reply to the above men- 
tioned letter on the same day, (Ex. D-19), 
informing the plaintiff that they were 
forwarding the shipping documents to their 
Berlin agents for disposal in terms of his 
instructions. The defendant Bank sent the 
shipping documents to the Deutsche Bank, 
Berlin, and the instructions given by the 
plaintiff were also communicated to that 
Bank. On 2nd September 1934, the plaintiff 
wrote another letter to the Bank, (Ex. D.2), 
in which the defendant Bank was instructed 
to request its Berlin agents to despatch the 
plaintiff’s goods to Vienna by goods train as 
Wachholz had sold the above goods at 
Vienna. The Vienna agent was asked to 
allow the buyer to inspect the goody. The 
plaintiff requested the Bank to send the 
above instructions by cable. On 8th Septem- 
ber 1934, a letter was sent by the Deutsche 
Bank to the National Bank of India stating 
that the goods had been despatched to 
Vienna and, in accordance with the letter 
of Wachholz, they had instructed the Vienna 
Bank to allow Carl Vogler to take samples 
up to 15% of each cask against a trust 
receipt. On 6th October the plaintiff wrote 
to the defendant Bank to have the goods in 
dispute railed back from Vienna to Berlin 
and to allow Wachholz to inspect them. 

On their arrival at Berlin, the goods were 
detained by the Customs authorities. The 
Veterinary Doctor examined the goods on 
2nd November 1934, and declared them to 
be unfit for human consumption. The 
Deutsche Bank was told that the goods must 
either be destroyed or deposited with the 
Foreign Custom House. The Berlin Bank 
forwarded this information to the National 
Bank of India both by letter and cable and 
further stated that they would no longer take 
any responsibility with respect to the goods 
in question. On 8th November this informa- 
tion was conveyed to the plaintiff who was 


asked to call immediately and give further 
instructions. On the same day the plaintiff 
wrote a letter to the Bank (Ex. D-4) 
instructing them to deliver the goods to 
H. Khan at Berlin against payment of the 
agent’s charges only. On 13th November, 
the defendant Bank wrote back to the plain- 
tiff stating that they had received a cable 
to the effect that Khan had left for Switzer- 
land and that his address was unknown 
and enquiring whether under the circum- 
stances they should deliver the goods to 
Wachholz. On 14th November the plaintiff 
wrote to the Bank stating that Wachholz 
had been playing tricks with him and that 
the goods should either be given to H. Khan 
or Karl Chifllard of Hamburg “whoever 
reaches first.” Various efforts were made 
by the Deutsche Bank to hand over the 
goods to Khan or Karl Chifflard. Khan 
continued to remain in Switzerland and 
took no steps to obtain delivery of the goods. 
Karl Chifllard refused to take the goods into 
possession as soon as he learnt that they 
had been condemned by the Customs autho- 
rities. 

On 25th November 1934, the plaintiff 1*3 

alleged to have sent a letter to the National 

Bank of India stating that if Khan and Karl 

Chifflard refused to take delivery of the 

goods then the goods may be re-exported to 

India via Karachi and that as soon as the 

goods reached Karachi he would be prepared 

to pay the charges that the Bank would 

incur. The Bank denies having received 

this letter. According to the plaintiff the 

defendant Bank sent a reply to this letter. 

The letter which the Bank is stated to have 

sent in reply is dated 26th November 1934, 

(Ex. P-21), and is reproduced in extenso : 

We do not confirm your letter, dated 25tb 
November 1934, the reason being that you have 
written that the goods be returned to Karachi, 
India. It be probable that there may not be any 
rule of the German Government for returning the 
goods. Please write to Mr. Chifflard and H. Khan 
to get the delivery of the goods over there. We be 
instructed as if the delivery of the gcodsbomadeto 
Mr. Wachholz. In case no one will take the same 
then the goods will be thrown over there. 

“Yours faithfully, 

Morrison, Manager.” 

The defendant Bank stated that this 
letter was a forgery and that no such letter 
was sent by it to the plaintiff. On 22nd 
December the Bank informed the plaintiff 
that it had received a cable to the effect 
that Chifflard had declined to take the 
goods, that Khan had not taken delivery 
and that the Customs authorities state that 
they will destroy the goods failing immediate 
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clearance. Further instructions were asked 
for by means of a telegram. On 28th Decern- 
ber, the plaintiff wrote to the Bank to 
instruct its agents to deliver the above goods 
to Wachholz against payment of charges 
only. Wachholz however did not take deli- 
very of the goods and the goods were des- 
troyed by the German Customs authorities 
on 8th January 1935. This information 
was conveyed to the plaintiff by means of 
a letter, Ex. D-91, dated 9th January 1935. 
It may be stated that the only letter sent 
by the plaintiff containing an unconditional 
order to re-ship the goods to Karachi was 
despatched by him on 8th January 1935. 
Before these instructions could reach Ber- 
lin the goods had already been destroyed. 

Besides the correspondence referred to 
above, there is a large number of other let- 
ters which it is unnecessary to reproduce. 
After going through the entire correspon- 
dence, I am of the opinion that the destruc- 
tion of the goods of the plaintiff was due to 
the fact that his selling agents, Wachholz 
and Mettig, did not take any interest in 
disposing of the goods in question. On the 
other hand, they continued to avoid taking 
delivery and meanwhile the goods continu- 
ed to decay and rot. The goods were con- 
demned by the Customs authorities on 2nd 
November 1934, and ultimately destroyed 
on 8th January 1935. For a period of over 
three months Wachholz did nothing to 
save the goods. Once the goods had been 
condemned it is very doubtful whether 
Wachholz would have succeeded in selling 
them. In any case, the defendant Bank car- 
ried out all the instructions of the plaintiff 
and if, in spite of their best efforts to save 
the goods, the goods were destroyed, it is 
due to the inaction of Wachholz, Mettig, 
Hassan Khan and Chifflard, all of whom 
were at one time or another appointed by 
the plaintiff as his selling agents, and the 
defendant Bank was in no way responsible 
for their inactivity. 

It was contended by the learned counsel 
for the appellant that, under S. 151, Con- 
tract Act, the defendant Bank was bound 
to take as much care of the goods of the 
plaintiff as a man of ordinary prudence 
would of his own goods under similar cir- 
cumstances. It was further urged that 
under S. 189, Contract Act, an agent has 
authority, in an emergency, to do all such 
acts for the purpose of protecting his prin- 
°ipal from loss as would be done by a per- 
son of ordinary prudence, in his own case, 
under similar circumstances. The learned 
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counsei contended that as soon as the goods 
had been condemned by the German Cus- 
toms authorities, the defendant Bank ought 
to have got the goods exported from Ger- 
many to India and this procedure would 
have saved the plaintiff from a great deal 
of loss. In my opinion, the contentions of 
the learned counsel are wholly devoid of 
force. The defendant Bank was throughout 
acting under the instructions of the plain- 
tiff. Even after the goods had been con- 
demned by the Customs authorities, the 
plaintiff continued to instruct the Bank to 
hand over the goods to Khan, Chifflard and 
Wachholz. As late as 28th December 1934, 
the plaintiff again wrote to the Bank to 
hand over the goods to Wachholz. S. 189 
is meant to protect the agent, if, for the 
purposes of safeguarding the interests of 
his principal, the agent doe 9 certain acts 
without any express instructions from the 
principal. In such a case the agent is ex- 
empted from all liability, if his acts are the 
acts of a man of ordinary prudence and are 
performed at the time of an emergency. 
The agents are ordinarily expected to carry 
out the instructions of their principals in 
all respects. If however the goods are pe- 
rishable or perishing, the agent is entitled 
to deviate from his instructions as to the 
time or price at which they are to be sold. 

If the principal thereafter sues the agent 
for damages as a result of his selling ^the 
goods without the principal’s instructions, 
the agent is protected under S. 189, Con- 
tract Act. This Section is based on certain 
observations made at pp. 225-227 of Story’s 
Law of Agency. 

It was next contended by the learned 
counsel for the appellant that, if the goods 
could not be sold for human consumption, 
they could be sold for industrial purposes’ 
The evidence of Mr. Chifflard shows that 
these goods could probably be sold for in- 
dustrial purposes in Hamburg, but the ex- 
penses of sending the goods to Hamburg 
would have been higher than the proceeds 
of the sale for industrial purposes. In these 
circumstances, the defendants were not 
guilty of any negligence in not selling the 
goods for industrial purposes. It was also 
urged that Carl Voglar had received 4 per 
cent, of the goods as samples and that the 
defendant Bank was at least liable for the 
price of the samples. Carl Voglar produced 
a letter of Wachholz and it was under the 
instructions of Wachholz that 4 per cent, of 
the goods were entrusted to him as samples. 
Wachholz was the sales agent of the plain- 
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tiff. If the defendant Bank has failed to 
recover the price of the samples from 
Wachholz, it cannot be said that the defen- 
dant Bank has failed in the discharge of its 
duties. The learned counsel for the appel- 
lant laid the greatest stress on Ex. P.21 
and stated that by means of this letter the 
Bank informed the plaintiff that in case 
Khan, Chifflard and Wachholz refused to 
take delivery of the goods “the goods will 
be thrown over there.” It was urged that 
this letter shows that, after 26bh November 
1934, the Bank refused to carry out the in- 
structions of the plaintiff. The Bank denies 
that the letter Ex. P.21 was sent to the 
plaintiff. In fact, it was strenuously con- 
tended on behalf of the defendant Bank 
that this letter was a forgery. The letter 
contains a number of grammatical mistakes. 
The phraseology of the letter and the fact 
that no reply was sent to it by the plaintiff, 
though the Bank threatened by means of 
this letter that the goods will be destroyed 
in Germany, clearly show that this letter 
was not sent by the Bank to the plaintiff 
on 2Gth November 1934, or at any other 
time. 

The Bank charged Bs. 4-15-6 as its com- 
mission in respect of the forwarding of the 
goods in dispute. The remaining amount out 
of the sum of Bs. 729-8-0 was spent in 
meeting the railway freight, cost of cables 
and other charges incurred by the Bank. 
As the Bank has not been proved to be 
guilty of any negligence the plaintiff is not 
entitled to the refund of Bs. 729-8-0 or to 
the sum of Bs. 4-15-6 charged by the Bank 
as commission. For the reasons given above, 

I would affirm the decision of the Court 
below and dismiss this appeal with costs. 

A sum of Bs. 547-8-0 is due from the plain- 
tiff on account of the court-fee payable on 
the memorandum of appeal. The plaintiff 
is ordered to pay this sum under the pro- 
visions of O. 33, B. 11, Civil P. C. Under 
B. 14 of O. 33, Civil P. C., a copy of the 
decree shall be forwarded to the Collector. 

Tek Ghand J. — I agree. 

d.s./r.K. Appeal dismissed. 
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Tek Chand and Abdul Rashid JJ. 

Tara Singh — Defendant — Appellant. 

v. 

Bibi Suraj Kaur daughter of Raja 
Bhagwan Singh — Plaintiff — Res- 
pondent. 

First Appeal No. 46 of 1939, Decided on 
17th April 1940, 


A. I. R. 

(a) Custom (Punjab) — Succession — In ab- 
sence of agnates of childless proprietor, cognate 
succeeds in preference to stranger. 

In the Punjab, in the absence of all agnates of 
a childless proprietor, a cognate, however distantly 
related to him, is entitled to succeed to his pro- 
perty in preference to a stranger : Case laxo relied 
on • [P 420 C 1] 

(b) Custom (Punjab) — Succession — Agricul- 
tural tribes — Widow has only life estate in 
property of her husband — Mere fact that no 
agnatic relation or near cognate of husband is 
alive does not make her absolute owner. 

Among the agricultural tribes of the Punjab who 
in matters of succession and alienation, are gov- 
erned, not by their personal law, but by custom, 
a widow take's only a life interest in her husband's 
estate. In this respect her position is analogous to 
that of a widow under Hindu law. The restrictions 
imposed upon her power of alienation are insepar- 
able from her estate, and the mere fact that no 
agnatic relation, or a near cognate, of the husband 
is alive does not enlarge her powers of alienation 
and make her an absolute owner. She has only a 
life-estate in the property of her husband. Her 
life-estate comes to an end at her death. Hence 
where she has made a will which is to take effect 
after her death, there is no property on which the 
will can operate: Case law referred. [P 420 0 2; 

P 421 C 1, 2] 

Mehr Chand Mahajan and Yashpal 
Gandhi — for Appellant. 

Achhru Bam and Sardar Jhanda Singh 

— for Respondent . 

Abdul Rashid J. — Sardarni Bhagwan 
Kaur, widow of Nihal Singh, a Dhilon Jat 
of village Mani Mazra, District Ambala, 
died on 7th April 1936, in the hospital of 
Mani Mazra. On 5th April 1936, she had 
made a will in favour of her nephew Tara 
Singh, defendant. This will was registered 
on 6th April. On the death of Sardarni 
Bhagwan Kaur the entire landed property 
left by her was mutated in the name of Tara 
Singh, defendant, on the strength of the will. 

The defendant also obtained possession of 
the house of the widow, and recovered her 
moveable property from the supurdar to 
whom it had been entrusted by the police 
on her death. The present suit was insti- 
tuted by Bibi Suraj Kaur, daughter of 
Bhagwan Singh, on 2nd October 1937, in 
respeot of the entire property mentioned 
above and for Rs. 600 as mesne profits of 
the land for three harvests up to rabil937. 

It was stated in the plaint that the plain- 
tiff was the daughter of Baja Bhagwan Singh 
who was a collateral of Nihal Singh, the 
husband of Sardarni Bhagwan Kaur, in the 
sixth degree, and that in the absence of any 
male collateral or any other nearer female 
heir of Nihal Singh, she was entitled to 
succeed. It was further pleaded that the 
will made by Sardarni Bhagwan Kaur in 
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favour of the defendant was invalid, and 
that, in any ease, she was not competent to 
make a will as she herself was a limited 
owner. 

The defendant pleaded, inter alia, that 
though Bibi Suraj Kaur was the daughter 
of Baja Bhagwan Singh, the latter was not 
a collateral of Nihal Singh. Sardarni Bhag- 
wan Kaur was the absolute owner of the 
property in her possession, and the will 
made by her, in favour of the defendant, 
was valid and could not be challenged by 
the plaintiff as it had been held by the High 
Court that she was not competent to con- 
test alienations effected by her own mother. 
It was further pleaded that the suit for 
mesne profits could be tried by a Revenue 
Court only, and, in any case, no mesne pro- 
fits had accrued. On these pleadings the 
trial Court framed the following issues : 

1. Whether Raja Bhagwan Singh, father of the 
plaintiff, was a collateral of Nihal Singh, the last 
male holder of the disputed property ? 

2. If issue 1 be proved, whether the plaintiff is 
the legal heir of the said Nihal Singh after the 
death of his widow Mt. Bhagwan Kaur ? 

8. Whether Mt. Bhagwan Kaur made any valid 
will with respect to the disputed property in favour 
of Tara Singh, defendant ? 

4. If issue 3 be proved, whether the plaintiff is 
competent to challenge the will ? 

5. If issue 4 be proved, whether Mt. Bhagwan 
Kaur was in any way competent to make a will 
with respect to this property ? 

6. If the will be found to be invalid and inope- 
rative, whether the plaintiff is not entitled to 
succeed to the property in dispute as against the 


defendant when issue 2 is decided in her favour ? 

7. Whether the suit for mesne profits in respect 
of agricultural land lies in the Civil Court ? 

8. If so, how much mesne profits accrued to tho 
defendant for the threo crops mentioned in tho 
plaint ? 

It was held by the trial Court that Raja 
Bhagwan Singh, father of the plaintiff, was 
a collateral of Nihal Singh in the sixth 
degree, that Bibi Suraj Kaur was the legal 
heir of Nihal Singh after the death of his 
widow Sardarni Bhagwan Kaur, that the 
execution and registration of the will had 
been duly proved, but that the will was 
invalid as Sardarni Bhagwan Kaur was not 
in a disposing mind at the time of the 
making of the will. It was also held that 
plaintiff was entitled to contest the aliena- 
tion by Sardarni Bhagwan Kaur as she 
was the heir. As regards mesne profits, it 
was found that no mesne profits had ac- 
crued. On these findings the plaintiff was 
granted a decree for possession of the im- 
movable property left by Sardarni Bhagwan 
Kaur. The suit was dismissed with respect 
to the moveable property and mesne pro- 
fits. Against this decision Tara Singh, defen- 
dant, has appealed to this Court. It was 
contended by Mr. Mehr Chand Mahajan, on 
behalf of the appellant, that it had not been 
established that Raja Bhagwan Singh, the 
father of Bibi Suraj Kaur, was a collateral 
of Nihal Singh. It would be convenient to 
refer, at this stage, to the following pedigree 
table propounded by the plaintiff : 


Hamir Singh 


Amar SiDgh Raja Gowardhan 

| Singh 

Raja Bhagwan Raja Gurubakhsh 

Singh Singh (sonless) 

Bibi Suraj Kaur, daughter (plaintiff). 

Exhibit D-18 is a certified copy of the 
pedigree table prepared during the settle- 
ment of 1888 with respect to village Mani 
Mazra. This shows that Raja Bhagwan 
Singh was the great grandson of Gopal 
Singh. The pedigree table prepared in the 
settlement of 1888 relating to village Judian 
is Ex. D-16. This pedigree table shows 
1940 L/53 & 54 


Fateh Singh Bahai Singh 
(sonless) | 

Basawa Singh 


Kiehen Singh Nihal Singh 

(sonless) (married) 

Mt. Bhagwan Kaur 


that Nihal Singh, the husband of Sardarni 
Bhagwan Kaur, was a descendant of Sucha 
Nand. It is thus clear from the revenue 
records that Raja Bhagwan Singh and Nihal 
Singh were the descendants of Gopal Singh 
and Sucha Nand respectively. (After exa- 
mining certain evidence their Lordships 
proceeded further.) In view of the evidence 


GANGA RAM 


Gharib Das 


Gopal Singh 


I 

Kishen Chand 
(sonless) 


Sukha Nand Sucha Nand Nitya Nand 
| | (sonless) 

Hakumat Singh Babar Singh 


I 

Raj Rup 
(sonless) 
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summarized above we are of the opinion 
that the trial Court was right in holding 
that Raja Bhagwan Singh, the father of Bibi 
Suraj Kaur, was a sixth degree collateral 
of Nihal Singh, the husband of Sardarni 
Bhagwan Kaur. 

The next question for consideration is 
whether Bibi Suraj Kaur is an heir of Sar- 
darni Bhagwan Kaur or her husband Nihal 
Singh. The lower Court has held her to be 
Nihal Singh’s heir under Hindu law, accor- 
ding to which it was assumed she was a 
bandhu. This is obviously incorrect, and 
Mr. Achhru Ram for the respondent frankly 
admitted that Bibi Suraj Kaur was not a 
bandhu of Nihal Singh under the Mitakshara 
School of Hindu law. He, however, main- 
tained that in the absence of any agnates, 
or nearer cognates, she was an heir under 
custom, as generally prevalent among the 
agricultural communities of the Punjab. 
To meet this argument, Mr. Mehr Chand 
Mahajan for the appellant referred to ques- 
tions 28, 39-A and 40 of the riwaj-i-am of 
the Ambala district. In the answer to 
question 28, it is stated that in this district 
the land of a proprietor belonging to an 
agricultural tribe devolves on the following 
persons: (a) Male lineal descendants; (b) the 
widow for her lifetime; (c) own brothers; 
(d) male collaterals reckoned downwards 
from the great. great- grandfather; (e) failing 
collaterals, on the daughters. This list is, 
however, by no means exhaustive and it is 
clear that the representatives of the tribes 
were not interrogated about the right of a 
cognate to succeed in the absence of all 
agnates. In the answer to question 39-A it 
is stated that a widow succeeds to the 
estate of a collateral of her husband subject 
to the general conditions and limitations 
governing widow-succession. The reply to 
question 40 is that different tribes say that : 

Collaterals traced variously from four to ten 
generations will exclude the daughter but the dis- 
tinctions drawn depend more upon variations in 
the method of counting generations than on any 
real difference of custom. The commonly received 
custom is to exclude the daughter wherever col- 
laterals can be traced up to the great-great-grand- 
father. Jats and Gujjars are strongly inclined to 
go still further and to say that daughters never 
succeed, the land going to the proprietors of the 
patti rather than the daughter, but this is doubt- 
ful as an actual custom though correct as to the 
feeling of the people. 

From this it was sought to be argued, 
that amongst the agricultural tribes of the 
Ambala district, even the proprietors of the 
patti are preferred to cognates, and that it 
follows that female cognates cannot succeed 


A. I. R, 

under any circumstances. This broad pro- 
position however can by no means be in- 
ferred from this answer. The riwaj-i-am is 
really silent on the point and throws no 
light on the actual question before us. The 
oral evidence produced by the parties is 
equally worthless. No instance, from this 
tribe or district, has been proved by either 
party, of the succession, or exclusion, of a 
cognate from inheritance in the absence of 
all agnates. It was urged by the learned 
counsel for the plaintiff that in the absence 
of any specific entry in the riwaj-i-am or 
proof of actual in9tanoes on the record, we 
must apply the well-established principle of 
Punjab Customary law that in the absence 
of agnates, cognates were entitled to exclude 
strangers. He pointed out that the nephew 
of Sardarni Bhagwan Kaur was a stranger 
to the family of Nihal Singh, and that he 
was under no circumstances entitled to 
succeed to the property left by the last 
male holder as long as a cognate of Nihal 
Singh, whether male or female, was alive. 

In this connexion he referred us to the 
statement of custom as given in Rattigan’s 
Digest of Customary law (Edn. 12) p. 156, 
that 

tho general principle of Customary law is that, in 
the absence of all agnates of a childless proprietor, 
any cognate, however distantly related to him, is 
entitled to succeed to his property in preference to 
the proprietary body of the village or a stranger. 

Similarly, at p. 97 of “Notes on Punjab 
Custom” by Ellis (Edn. 2), the rule is stated 
as follows : 

Generally speaking the rights of cognates arc 
postponed till after the agnatic heirs areexhausted. 
They are nevertheless ultimate heirs .... 

These propositions are based upon seve- 
ral decisions of the Chief Court and this 
Court. In 178 P R 1888, 1 a case relating 
to the Jats of the Ferozepore district, the 
proprietors of a patti sued to set aside a 
deed of adoption executed by the widow of 
a deceased pattidar in favour of a cognate 
relation. It was held by Plowden and 
Tremlett JJ. that the plaintiffs had failed 
to prove that they, as the collective patti- 
dari body consisting of various castes and 
tribes, were in the presence of the defen- 
dant, the next reversioners, and conse- 
quently they were not entitled to maintain 
the suit. In 63 P R 1908 2 it was held by 
Robertson and Chevis JJ. that it was quite 
clear that in accordance with the recog- 
nized principles of Customary law, direct 

~1. Budh Singh v. Basawa SiDgh, (1338) 178 P R 
1S8S. 

2. Waryama v. Hiranand, (1908) 63 P R 1908 = 

126 P W R 1908. 
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descendants of a daughter and daughter’s 
son of a deceased proprietor’s ancestor are 
entitled in the absence of all male collate- 
rals to succeed to the estate of the latter in 
preference to a heterogeneous proprietary 
body of a different got. The parties to this 
case were residents of the Hoshiarpur dis- 
trict. In 135 P WR 1912 3 it was laid down 
by Kensington and Chevis JJ. that the 
general principle of the Customary law is 
that in the absence of all agnates a cognate 
is entitled to succeed to a childless pro- 
prietor. 

In 28 P R 1917* Shah Din J. held that 
the general principle of Customary law 
.was that in the absence of all agnates of a 
childless proprietor any cognate, however 
distantly related to him, was entitled to 
succeed to his property in perference to the 
proprietary body of the village. It was con- 
sequently clear that, in the absence of proof 
of a custom to the contrary, the father's 
sister’s son among the Mahomedan Rajputs 
of the Ludhiana district had a preferential 
right of succession to the village proprietary 
body and that the entry in the riwaj-i-am 
of Tahsil Ludhiana in favour of sisters and 
their issue was not meant to limit the suc- 
cession to cognates of a certain degree. In 
78 1 C 778, 6 Abdul Raoof and Martineau JJ. 
laid down that the general principle of 
Customary law is that in the absence of 
all agnates of a childless proprietor any 
cognate, however, distantly related to him, 
is entitled to succeed to his property in pre- 
ference to the proprietary body of the vil- 
lage or a stranger. Mr. Aohhru Ram, also 
invited our attention to the observations of 
Plowden J. in 50 P R 1893 6 at page 223, 
which may be reproduced in extenso : 

There are in the rural portions of the Province 
numorous groups of persons conneoted with the 
land who follow In most matters customary rules, 
which are not identical with the rules of the 
Hindu or tho Mahomedan law. A considerable 
mass of information as to the customary rules ob- 
served by numorous groups in different parts of 
the Province, has been, and is being accumulated 
by the labours of Settlement Officers and in the 
records of the Civil Courts. There are In existence 
numerous bodies, so to speak, of customary law of 
different land-holding societies or communities in 
the Punjab, which oan be compared, and which 
exhibit a remarkable degree of similarity in many 
particulars ; and it is possible aftor such compari- 
son, to propound, on some points, a rule whioh 

~8.' JhlndtTvTGopala, (1912) 135 P W R 1912=15 

I 0 266=235 P L R 1912. 

4. Rahman v. Karim Eakhsh, (1917) 1 AIR Lah 

167=89 I 0 113=28 P R 1917. 

6. Mt. Ohampeli v. Blshna, (1920) 7 A I R Lah 

460=78 I C 778, 

6. Ralla v. Budha, (1893) 50 P R 1893. 


can be stated in an abstract form, irrespective of 
any particular group or locality, and to affirm that 
it is generally recognized by custom in the Punjab, 
so far as it has been ascertained. An example is 
that, in the Punjab, by custom tho widow of a 
sonless man is ordinarily only entitled to posses- 
sion and enjoyment of her husband’s land for life, 
or till re-marriage. The phrase under notice really 
imports no more than this, that among tho vari- 
ous groups who are governed by custom in the 
Punjab a particular usage is generally found to 
prevail or not to prevail, as the oase may be. 

It was urged on the strength of the ob- 
servations quoted above that the exclusion 
of strangers by the cognates of the last 
male- holder, whether male or female, has 
been so often recognized by custom in the 
Punjab that such a custom should be given 
effect to even though it is not mentioned 
specifically in the riwaj-i-am of the Ambala 
District. It was further contended that tho 
list of heirs as given in the riwaj-i-am was 
not exhaustive, and no specific questions 
regarding the succession of cognates, when 
there is no agnate alive, were put to the 
representatives of the tribes. In reply, it 
was contended by Mr. Mehr Chand Maha- 
jan that in view of the observations of their 
Lordships of the Privy Council in 45 Cal 
450 7 it was incumbent on the plaintiff to 
prove, firstly, that the parties were govern- 
ed by custom and, secondly, what that 
custom was. It was also urged by the 
learned counsel that there was no such 
thing as a general custom of the Punjab, 
and that custom could not be extended by 
analogy or by logical deductions from cer- 
tain well-recognized principles governing 
the agricultural communities of the Punjab. 

In this connexion certain observations of 
their Lordships of the Privy Council made 
at page 785 of 41 Mad 778 8 may be repro- 
duced with advantage : 

No attempt has been, as already stated, made by 
the plaintiff to prove any special custom in this 
zemindari. That by itself in the case of some 
claims would not bo fatal. When a custom or 
usage, whether in regard to a tenure or a contract 
or a family right, is repeatodly brought to tho 
notice of the Courts of a country, the Courts may 
hold that custom or usage to bo introduced into 
tho law without the necessity of proof in each 
individual case. It becomes in tho end truly a 
matter of process and pleading. Analogy may bo 
found in instances in tho law merchant or in cer- 
tain customs in copyhold tenure. In the matter in 
hand their Lordships do not doubt that the right 

of sons to maintenance in an impartible zemindari 

— — , • 

7. Abdul Hussaoin Khan v. Mt. Bibi Sona Dero, 

(1917) 4 A I R P C 181=43 I O 306 = 45 I A 

10=45 Cal 450=12 8 L R 104 (P C). 

8. Gangadara Ramrao v. Raja of Pittapur, (1918) 

5 A I R P C 81=47 I C 354=45 I A 148=41 

Mad 778 (P C). 
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has been so often recognized that it would not bo 
necessary to prove the custom in each case. 

Similarly, in 162 I C 461 9 ifc was ob- 
served by their Lordships of the Privy 
Council that 

material customs must be proved in the first in- 
stance by calling witnesses acquainted with them 
until the particular customs have, by frequent 
proof in the Courts, become so notorious that the 
Courts take judicial notice of them. 

These observations were made in a case 
which went up on appeal from the Supreme 
Court of the Gold Coast Colony. The cases 
relating to the succession of cognates in the 
total absence of all agnates are necessarily 
of very rare occurrence in this province. Ifc 
is therefore significant that whenever a case 
of this nature has arisen, the decision has 
always been fchat a cognate (qarabafci) has 
succeeded as heir in preference to the pro- 
prietary body or other strangers. The cases 
referred to above show that the custom 
relied upon by the plaintiff has been given 
effect to by a large number of Judges of this 
Court and the Punjab Chief Court for a 
period of over fifty years. No decision to 
the contrary was cited at the bar, and we 
are not aware of any. The custom whereby 
cognates, however distantly related, exclude 
strangers from succession is in accordance 
with the sentiments of the agricultural 
communities in this province. The agricul- 
turists invariably favour a relation to a 
stranger so far as devolution of agricultural 
land is concerned. Ifc may be correct to say 
that there is no general Customary law of 
the Punjab, in the sense that every person 
residing in the Punjab would be governed 
by ifc. There are however certain customs 
which are almost universally prevalent in 
the Punjab, of which, in the words of their 
Lordships of the Privy Council, judicial 
notice should be taken, once ifc is established 
that the parties are governed by custom. 
Some of the instances of such customs are 
that the widow only takes a life- estate, that 
sons exclude daughters and that the sons of 
a predeceased son, by right of representa- 
tion, get the same share from their grand- 
father’s property as their deceased father 
would have got. The custom that in the 
absence of all agnates of a childless proprie- 
tor a cognate, however distantly related to 
him, is entitled to succeed to his property 
in preference to a stranger must be placed 
on the same footing as the instances re- 
ferred to above. We accordingly hold that 
Bibi Suraj Kaur must be regarded as an 

9. Amissah v. Krabah, (1936) 23 A I R P 0 147 
=162 I C 461 (P C). 


heir of Nihal Singh under the Customary 
law. We agree with the trial Court fchat due 
execution and registration of the will by 
Sardarni Bhagwan Kaur has been estab- 
lished. We are however constrained to hold 
that the trial Court has failed to grasp the 
fact that the evidence of Dr. Ghulam 
Mohammad (D. W. 11) definitely establishes 
that Sardarni Bhagwan Kaur was in a dis- 
posing mind when she executed the will in 
question in favour of the defendant. Dr. 
Ghulam Mohammad has been regarded by 
the trial Court as an important, disinter- 
ested and respectable witness. His evidence 
is that Sardarni Bhagwan Kaur was suffer- 
ing from a wound in the leg when she was 
admitted to the hospital, that she was in 
her senses when the will was executed and 
that she could understand its contents fully 
when she signed the will in the presence of 
the doctor. Dr. Ghulam Mohammad was 
present when the will was read over to the 
lady. He was also present when the docu- 
ment was attested by the Sub-Regisfcrar. 
Below the endorsement of the Sub-Regisfcrar 
the doctor definitely noted that Sardarni 
Bhagwan Kaur was in full possession of her 
senses. The only argument put forward by 
Mr. Achhru Ram on this point was that 
Sardarni Bhagwan Kaur made the will in 
favour of Tara Singh as she had been as- 
sured by Mohammad Shafi fchat Bibi Suraj 
Kaur had no objection to the will being 
executed in favour of Tara Singh. This fact 
does not show that Sardarni Bhagwan Kaur 
was not in possession of a disposing mind 
at the time of the execution of the will. 

Ifc was never pleaded by the plaintiff that 
the will was secured from Sardarni Bhagwan 
Kaur by fraud or misrepresentation. We 
therefore hold fchat Sardarni Bhagwan Kaur 
made the will in favour of Tara Singh when 
she was in a disposing mind. We are not 
inclined to attach any importance to the evi- 
dence of Ali Hussain, compounder (P. W. 4), 
as his evidence is contradicted by the testi- 
mony of Dr. Ghulam Mohammad and a 
number of other witnesses produced by the 
defendant. The next question for considera- 
tion is whether Bibi Suraj Kaur was entitled 
to challenge the will made by Sardarni 
Bhagwan Kaur. Sardarni Bhagwan Kaur 
had only a life- estate in the property of her 
husband. Her life-estate came to an end at 
her . death. The will made by her was to 
take effect after her death. As the estate 
of a widow comes to an end at her death 
there was no property on which the will 
could operate. 
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It is beyond dispute that among the agri- 
cultural tribes of this province, who, in 
matters of succession and alienation, are 
governed, not by their personal law, but by 
custom, a widow takes only a life-interest 
in her husband’s estate. In this respect her 
position is analogous to that of a widow 
under Hindu law. The restrictions imposed 
upon her power of alienation are insepar- 
able from her estate, and the mere fact that 
no agnatic relation, or a near cognate, of the 
husband is alive does not enlarge her powers 
of alienation and make her an absolute 
owner : see inter alia 74 1 C 639, 10 5 Lah 450 11 
and 7 Lah 543 12 at p. 549. In these cases the 
principles laid down by their Lordships of 
the Privy Council in 8 M I A 529 13 were 
held applicable to the estate of a widow 
under custom and the obiter dictum to the 
contrary in 3 P R 1914 14 at p, 7 to which 
Mr. Mehr Chand Mahajan referred, was 
dissented from. 

The appellant’s learned counsel also 
referred us to 48 P R 1916 16 in which a 
suit, instituted by the present plaintiff for 
a declaration that an alienation made by 
her mother would be ineffectual against her 
reversionary rights after the death of the 
alienor, was dismissed on the ground that a 
female, even though she is an heir, cannot 
control an alienation by another female. 
This view of the law has not been accepted 
as correct in subsequent rulings of this 
Court and is not based on any sound prin- 
ciple : see 73 I C 583, 10 5 Lah 450, 11 100 
I C 1014, 17 11 Lah 415 18 at p. 420, 13 Lah 
826, 10 15 Lah 563 20 and 160 I C 152, 21 But 

10. Diyal Kaur v. Mehtab Kaur, (1921) 8 AIR 

Lah 168 = 74 I O 639. 

11. Gobinda v. Nandu, (1922) 9 A I R Lah 217 = 

74 I C 644 = 5 Lah 450. 

12. Kundan v. Secy, of State, (1926) 13 A I R Lah 

673=96 I C 895=7 Lah 543=27 P L R 859. 

13. Collector of Masulipatam v. Cavaly Vencata 
Narrainapah, (1859-61) 8MIA 529=2WR 
61 = 1 Suther 476 = 1 Sar 820 (P C). 

14. Allah Ditta v. Gauhra, (1914) 1 A I R Lah 

283 = 23 I C 127 = 3 P R 1914 =129 P L R 
1914. 

15. Dalipa v. Suraj Kaur, (1916) 3 A I R Lah 177 
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Lah 971 = 122 I O 727 = 11 Lah 415 = 31 
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it is not necessary to discuss the matter 
further, as the point does not arise in this 
case. Here the testator Sardarni Bhagwan 
Kaur, had died, and succession opened out, 
before the institution of the suit, which is 
for possession and not for declaration by a 
presumptive heir in the lifetime of the 
alienor. Moreover, as already pointed out, the 
so-called ‘alienation’ by Sardarni Bhagwan 
Kaur was by way of a bequest, which could 
not take effect after her death, as she her- 
self had only a life interest in the property 
and had nothing to bequeath. For the 
reasons given above, we affirm the decision 
of the Court below and dismiss the appeal. 
But having regard to all the circumstances 
we order that the parties shall bear their 
own costs throughout. 

d.s./r.k. Appeal dismissed. 
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Dalip Singh and Sale JJ. 

Salamat Rai and others — Defendants 

— Appellants, 
v. 

Mokand Lal and others , Plaintiffs and 
another , Defendant — Respondents. 

First Appeal No. 422 of 1938, Decided 
on 8th February 1940. 

(a) Hindu law — Debts — Money borrowed by 
manager to pay female member her share of 
produce appropriated by manager is not loan 
to pay debts of joint family. 

The money raised by manager in order to pay a 
female member’s sharo of the produce which was 
due to her and which the manager is proved to 
have appropriated to himself, cannot be said to be 
loan borrowed to pay the debts of the family. 

[P 423 C 2] 

(b) Hindu law — Partition — Widow of pre- 
deceased son is not entitled to share in property. 

According to Hindu law the widow of a pre- 
deceased son is entitled only to maintenance out 
of the joint family fund and not to a share in the 
property. [P 424 G 1] 

(c) Mutation — Entry in — Value. 

A mere entry in the mutation register will not 
give any title. [P 425 0 1] 

Achhru Ram and Chandra Gupfca 

— for Appellants. 

Shamair Chand and Champat Rai; Nihai 
Singh — for Respondents ( Plainti ffs 
and Defendant , respectively). 

Sale J. — This is an appeal from a pre- 
liminary decree in a partition suit. The 
parties are members of a joint Hindu family 
living at Alawalpur in the Jullundur Dis- 
trict and the suit relates to house property 
and vacant sites situated both in Jullundur 
city and Alawalpur. The following pedigree 
table illustrates the relationship between 
the parties : 
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Daulat Rim 
died during the 
lifetime of 
Raghpat Rai 


Raghpat RAi=Mt. Shiv Devi, widow, plaintiff 3 

^It. Parmeshri Devi Barkat Ram=Mt. Amar Devi Salamat Rai=Mt. Chanan Devi 
defendant 4 I widow | defendant 2 

Alokand Lai, plaintiff 1 Bhaddar Sain, defendant 3 


Sant Parkash, plaintiff 2 


Raghpat Rai, the head of the family, died 
in 1917. His two sons, Daulat Bam and 
Barkat Ram, both pre-deceased him, Barkat 
Ram dying in 1916 and Daulat Bam some 
time before 1902. The suit was brought by 
Mokand Lai, son of Barkat Bam, on behalf 
of himself and his minor son Sant Parkash, 
and with him is associated as a co-plaintiff 
Mt. Shiv Devi, widow of Raghpat Rai. They 
claim possession by partition of a two- 
thirds share in the house property and the 
vacant sites in dispute, that is one-third 

share for Mt. Shiv Devi, and one-third share 

for Mokand Lai with his minor son. The 
remaining third share, originally that of 
Salamat Rai, had already been gifted by 
him to his wife Mt. Chanan Devi. This gift, 
though contested in the lower Court, was 
upheld by the trial Court, and is accepted 
in appeal. The suit was mainly contested 
by Salamat Rai, husband of Chanan Devi, 
who pleaded that as the managing member 
of the joint family after the death of Ragh- 
pat Rai, he had paid off the debts of Ragh- 
pat Rai and Mokand Lai by alienating his 
own share in the landed property (which is 
not the subject of the present case), and he 
claimed that account should be taken of 
these payments before allotment of sepa- 
rated shares to Mokand Lai and Mt. Shiv 
Devi. The suit was also contested by Mt. 
Parmeshri Devi, widow of Daulat Ram, with 
the claim that she had a third share in the 
property in suit. 

The trial Court found against Salamat 
Rai on the question of the payment of 
Raghpat Rai’s debts and partially upheld 
the claim of Mt. Parmeshri Devi. The learn- 
ed Senior Subordinate Judge granted a pre- 
liminary decree, holding that Mokand Lai, 
on behalf of himself and his minor son Sant 
Parkash, is entitled to one-third share in 
the property, and that Mt. Chanan Devi, 
wife of Salamat Rai, is entitled to the third 
share gifted to her by her husband. As re- 
gards ML Parmeshri Devi, he found that 
she is entitled to a third share only in the 
house at Jullundur marked A on the plan, 
but he found that Mt. Shiv Devi is entitled 
to one- third share, in preference to Mt. 
Parmeshri Devi, in the remaining property. 


Against this decision, Salamat Rai has pre- 
ferred an appeal jointly with his wife and 
minor son. Of the grounds of appeal the 
only points which Mr. Achhru Ram has 
argued on behalf of Salamat Rai are (1) that 
the trial Court is wrong in holding that 
Salamat Rai has not discharged debts due 
from the joint' Hindu family by money ob- 
tained from the alienation of his own share 
of the property, and he urges that -Salamat 
Rai, having paid such debts, is entitled to 
have the payments taken into account, and 
(2) he has also'attacked the’ finding of the 
lower Court that Mt. Parmeshri Devi is 
entitled to a one-third share in the house 
at Jullundur. Mt. Parmeshri Devi though 
served as a respondent in the case, did not 
originally enter an appearance before us ; 
and daring the hearing of the appeal we 
allowed an adjournment to enable counsel 
to appear on her behalf in support of the 
decision of the trial Court in her favour. 

Before dealing with the case presented 
by Mr. Achhru Ram in appeal, it is neces- 
sary to make some reference to the previ- 
ous family litigation. This family owns in 
addition to the property in suit landed pro- 
perty which is, or has been, the subject of 
partition proceedings by the revenue autho- 
rities. Raghpat Rai had made a will in 
1902, following the death of his son Daulat 
Ram, providing for the maintenance of Mt. 
Parmeshri Devi, the widow, by the grant 
to her inter alia of five shops at Alawalpur 
for her lifetime. Nevertheless, when Raghpat 
Rai died in 1917 (his other son Barkat 
Ram also having pre-deceased him) his 
landed property was mutated by the revenue 
authorities, one- third to Mt. Parmeshri 
Devi, one-third to Mokand Lai and one- 
third to Salamat Rai. Salamat Rai a 3 the 
eldest member of the family became the 
manager, and assumed control of the income 
and expenditure of the joint Hindu family 
property. His managements caused dis- 
putes; and on 11th December 1922 Mt. 
Parmeshri Devi was compelled to bring 
three suits against Salamat Rai for her 
share of the produce of the agricultural 
land. These suits were decreed on 10th 
January 1924 for Rs. 3149. During the 
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pendency of these suits, Salamat Rai sued 
for a declaration that Mt. Parmeshri Devi 
had no share in the family property, on the 
ground that the property should have passed 
by survivorship under Hindu law to the 
sons. A compromise, however, was effected 
and the suit was withdrawn. In 1925 Sala- 
mat Rai again sued for the same relief, but 
his suit was dismissed on 20th November 
1925, the Court holding that a second suit 
on the same cause of action did not lie. 
The suit now under appeal was instituted 
on 30th July 1935 for partition of the house 

property and vacant sites (belonging to the 
joint family). 

It will be convenient first to deal with 
the olaim of Salamat Rai, that he has paid 
off debts on behalf of the joint family, by 
alienating his own share of the landed pro- 
perty, and that account should be taken of 
these payments in effecting partition. It is 
admitted that, on the death of Raghpat 
Rai, Salamat Rai took sole control of the 
management of the affairs of the joint 
Hindu family. He was then the only sur- 
viving major son of Raghpat Rai, Mokand 
Lai, the present plaintiff, being still a minor. 
The onus, therefore, lay heavily on Salamat 
Rai to prove by cogent evidence that he 
paid the joint family debts by alienating 
his own share of landed property. As to the 
amount of these joint family debts, Salamat 
Rai himself made varying statements on 
which the learned Senior Subordinate Judge 
has commented adversely though not quite 
accurately. In the judgment the learned 
Senior Subordinate Judge attributes to 
Salamat Rai the assertion that in his origi- 
nal statement he alleged the total amount 
of the debts to be Rs. 30,000. A reference 
to his original statement dated 15th April 
1936 will show that it was not alleged on 
behalf of Salamat Rai that the debt was 
ever as much as Rs. 30,000. What he said 
on 15th April 1936 was that he had spent 
about Rs. 30,000 as manager of the joint 
Hindu family. It was, however, stated on 
his behalf by his counsel on 12th March 
1936 that he had paid about Rs. 16,000 
towards the debts of Raghpat Rai. In a 
statement dated 2nd January 1937 his 
•counsel reduced this amount to Rs. 10,000 
while as his own witness on 7th May 1938 
Salamat Rai said the total amount of the 
debts left by Raghpat Rai was only Rs. 7000. 

The trial Court has found that the actual 
amount paid by Salamat Rai to liquidate 
the family debts as proved by the evidence, 
-consists of four items totalling Rs. 7498. 
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Actually the amount thus proved is Rs. 450 
more, since the receipt, exhibit D. W. 54/2 
of a payment to Pheru Mai is for Rs. 2650 
and not Rs. 2200 as recorded in the lower 
Court’s judgment. It is established, there- 
fore, that Salamat Rai paid to the creditors 
of the joint Hindu family Rs. 7948. Mr. 
Achhru Ram, counsel, in appeal accepts this 
figure. As regards realizations by Salamat 
Rai, the learned Senior Subordinate Judge 
has referred to mutations which show that 
Salamat Rai has realized in all Rs. 8270 
by alienations of the family property. The 
learned Senior Subordinate Judge has 
observed that these alienations relate cot 
merely to Salamat Rai’s own share but to 
property belonging to all shareholders in 
the joint Hindu family. It has been admit- 
ted by Mr. Achhru Ram in appeal that 
Salamat Rai did in fact sell large portions 
of the joint Hindu family property (beyond 
his own share) in order to realize cash. In 
this connexion, however, counsel urges that 
at the time of the partition of his agricul- 
tural land a corresponding deduction was 
made from his share. There is, however, 
absolutely no proof on the record of this 
assertion. 

Reference has already been made to the 
fact that during the time of Salamat Rai's 
management Mt. Parmeshri Devi was com- 
polled to sue in order to obtain her share 
of the produce, and decrees were passed 
against Salamat Rai on this aocount. In 
order to pay Mt. Parmeshri Devi, Salamat 
Rai states that he had to borrow Rs. 1600 
from his father-in-law, Ishar Das. The 
learned Senior Subordinate Judge is not 
correct in saying that there is no proof 
that Salamat Rai borrowed this sum of 
Rs. 1600 by alienating his own one-third 
share. On the contrary it is established by 
the relevant documentary evidence printed 
at pp. 46, 51 and 64 of Vol. II of the paper 
book that Salamat Rai did raise this money 
on the security of his one-third share only. 

Nevertheless, this fact did not improve 
Salamat Rai’s position. The money was 
raised in order to pay Mt. Parmeshri Devi’s 
share of the produce which was due to her 
and which Salamat Rai is proved to have 
appropriated to himself. Salamat Rai can- 
not, therefore, take advantage of this loan 
for establishing his contention that he bor- 
rowed money to pay the debts of the family. 
While it is established that he did pay 
debts left by Raghpat Rai, it seems clear 
that to a large extent the money was 
realized by alienating the joint family pro- 
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perty and not merely his own share there- 
of. It may be that Salamat Eai did on some 
occasions raise money on his own share, 
but having regard to the fact that he was 
the manager of the family in complete con- 
trol of income and expenditure, it was his 
duty to substantiate his allegation by co- 
gent evidence such as the production of 
accounts. No such accounts have been pro- 
duced. The evidence does not establish that 
such payments as may have been made by 
Salamat Eai from his own share, if any, 
are large enough to affect the distribution 
of shares among the shareholders inter se, 
on partition. I am, therefore, in agreement 
with the decision of the learned Senior Sub- 
ordinate Judge that Salamat Eai is not enti- 
tled to any consideration on this account. 

I now turn to Mt. Parmeshri Devi’s 
case. The learned Senior Subordinate Judge 
has rightly pointed out that according to 
Hindu law, by which the parties in this 
case are governed, Mt. Parmeshri Devi, as 
the widow of a pre-deceased son, is entitled 
only to maintenance out of the joint family 
fund and not to a share in the property. 
Eaghpat Eai, during his lifetime, was 
clearly anxious regarding this lady's main- 
tenance and in his will, made in 1902, he 
directed that inter alia she should be given 
five shops situated in Alawalpur “for pur- 
poses of her maintenance.” We do not know 
what has become of these five shops. After 
Eaghpat Eai’s death in 1917, the agricul- 
tural land was, as already mentioned, 
mutated by the revenue authorities, one- 
third to Mt. Parmeshri Devi, one-third to 
Salamat Eai and one-third to Mokand Lal. 
The rights of Mt. Shiv Devi appear to have 
been ignored. Attempts were made by Sala- 
mat Eai to dispute this allocation, but, as 
already stated, they were not pressed. The 
result has been that ever since the death of 
Eaghpat Eai Mt. Parmeshri Devi has been 
in possession of one-third of the landed 
property, while according to the mutation 
printed at page 55 of Vol. II of the paper 
book she has also been shown in possession 
of a one-third share in the house property 
situated at Jullundur. 

We are not, in this case, concerned with 
Mt. Parmeshri Devi’s share in the agricul- 
tural land. So far as her share in the house 
property at Jullundur is concerned, there 
is no evidence to show that she has ever 
been in possession thereof. Counsel has not 
attempted to support Mt. Parmeshri Devi’s 
title to the property in question but has 
attempted to establish her claim by refer- 


ence to alleged admissions by Salamat Eai 
and Mokand Lal and by the statement of 
Mt. Parmeshri Devi’s so-called Mukhtar, 
Ali Mohammad, D. 4, W. 1, printed on page 
86, Yol. 1 of the paper book. The evidence 
of Ali Mohammad has been adversely criti- 
cized by the trial Judge and he certainly 
does not prove that Mt. Parmeshri Devi 
was ever in possession of the house in 
Jullundur. He has to admit that so far as 
he knows Mt. Parmeshri Devi never lived 
in the house in Jullundur which is in pos- 
session of tenants attorning to the owners 
jointly. Ali Mohammad’s evidence does not 
therefore help Mt. Parmeshri Devi. Mokand 
Lal, in his statement on p. 94 of Yol. I, does 
appear to make some admissions in regard 
to Mt. Parmeshri Devi’s title to the agri- 
cultural land, but he never made any admis- 
sion that she was entitled to a share in the 
house property. In his judgment the learn- 
ed Senior Subordinate Judge says that in 
making a gift of his third share of the kothi 
in favour of his wife Mt. Chanan Devi, 
Salamat Eai accepted and admitted Mt. 
Parmeshri Devi as owner of a third share. 
This statement is incorrect. A reference to 
the mutation in question printed at p. 55 of 
Vol. II of the paper book shows that Sala- 
mat Eai never made any such admission. 
The only admission made by Salamat Eai 
is in a compromise printed at page 35 of 
Yol. II, according to which Salamat Eai 
withdrew his original suit challenging the 
rights of Mt. Parmeshri Devi in the agri- 
cultural land. In this compromise Salamat 
Eai admitted that “Parmeshri Devi is 
owner of one-third share of the entire 
landed, and house property left by Lala 
Eaghpat Eai.” 

Now, the suit which ended in this com- 
promise did not relate to the bouse property 
but only to the landed property : and coun- 
sel for Mt. Parmeshri Devi concedes that 
this document, in so far as it relates to the 
house property, is inadmissible for want of 
registration, unless it can be shown that 
the house is included in the landed pro- 
perty. This is not clear, since the house 
property is in Jullundur and would not 
therefore normally be the subject of a mu- 
tation by the revenue authorities. In any 
case, however, this admission by Salamat 
Eai was gratuitous, and therefore cannot; 
give Mt. Parmeshri Devi any claim to the 
property, which should fall to the share cf 
Mt. Shiv Devi and Mokand Lal. The only 
basis of Mt. Parmeshri Devi's claim to a 
third share in this house, is the admitted 
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fact that in the Abadi Register relating to 
Jullundur she has been shown as a holder 
of a l/3rd share in the house since the 
death of Raghpat Rai. But as already 
pointed out, there is no reliable evidence to 
show that she has ever been in possession, 
and on the death of Raghpat Rai she cer- 
tainly had no right to succeed to this share. 
A mere entry in the mutation register 
would not give her any title. The learned 
Senior Subordinate Judge, while recogniz- 
ing that she has no title, appears to think 
that she had acquired some right to the 
share by the admissions of Salamat Rai. It 
has been shown that there are no such ad- 
missions as would give Mt. Parmeshri any 
rights against the present appellants. The 
learned Senior Subordinate Judge then con- 
cludes that “it will not be equitable to dis- 
turb her right in the kothi after the expiry 
of about 21 years.” It is clear, however, 
that Mt. Parmeshri Devi has not, and 
never had, any right in the kothi and 
I would therefore set aside the decision 
of the learned Senior Subordinate Judge 
granting Mt. Parmeshri Devi a third share 
in this kothi. 

To this extent therefore I would accept 
the appeal of Salamat Rai. The third share 
which the learned Senior Subordinate Judge 
had allotted to Mt. Parmeshri Devi will go 
to Mt. Shiv Devi whom the Senior Subor- 
dinate Judge has found entitled to a third 
share in the remainder of the property. 
For the rest the appeal of Salamat Rai fails 
and is dismissed. It remains to consider 
the cross- objections as to coats instituted 
by Mokand Lai. The learned Senior Subor- 
dinate Judge, although rejecting Salamat 
Rai’s case in toto, directed that the parties 
should bear their own costs in view of “the 
near relationship of the parties and to avoid 
future heart burning.” But Salamat Rai's 
contentions have failed throughout ; and 
since it was owing to Salamat Rai’s objec- 
tions that tbe plaintiff has been forced to 
come into Court, there is no reason in my 
view why the ordinary rule as regards 
costs should not apply in this case. I 
would therefore accept the cross-objections 
and direct that Mokand Lai and Mt. Shiv 
Devi will be entitled to their coats in the 
lower Court. As regards this appeal, inas- 
much as Salamat Rai has succeeded as 
against Mt. Parmeshri Devi, I would leave 
parties to bear their own costs. 

Dalip Singh J. — I agree. 

d.S./r.k. Appeal partly allowed . 
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Tek Chand J. 

Firm Nand Gopal-Om Parkash through 
B anarsi Das — Plaintiff — Appellant. 

v. 

Firm Mehnga Mal-Kishori Lai — 

Defendants — Respondents. 

Second Appeal No. 1724 of 1938, Decid- 
ed on 2nd April 1940, from decree of 
Senior Sub-Judge, Amritsar, D/- 14th 
October 1938. 

* (a) Civil P. C. (1908), O. 30, R. 1, Expl. 
(Punjab) — O. 30, R. 1 is enabling provision — 
Joint Hindu family firm can sue in its name or 
jointly in name of all members or in name of 
manager as karta. 

Order 30, R. 1 read with the “Explanation,” is 
an enabling provision. Under that Rule an alter- 
native form has been provided in which suits by, 
or against joint Hindu family trading concerns, 
may be brought. In the Punjab, therefore a joint 
Hindu family firm may sue either (1) in its “firm- 
name,” if it has any ; or (2) all the members may 
sue jointly in their individual names ; or (3) in 
certain circumstances, e. g., when a contract had 
been entered into with the manager of the family 
firm, he, as the karta, may sue in his own name 
alone : AIR 1938 Lah 563, Expl.; AIR 1910 
Lali 256, Rel. on. (P 427 C 1] 

(b) Partnership Act (1932), S. 68 — Joint 
Hindu family firm — Registration per se does 
not destroy its character. 

Tbe mere fact that a joint Hindu family trad- 
ing firm gets itself registered under the Act, by 
itself and without more, does not destroy its 
character as such. [P 427 C 2} 

Shamair Chand and Qabul Chand — 

for Appellant. 

Bakhshi Bhagat Ram — for Respondents. 

Judgment. — The plaintiff-appellant des- 
cribed as “firm Nand Gopal-Om Parkash 
through Benarsi Das, one of the proprietors 
of the firm of Amritsar, Guru Bazar” insti- 
tuted a suit against the defendant “firm 
Mehnga Mal-Kishori Lai through Jangi Mai, 
proprietor”, for recovery of Rs. 888-9-9, 
alleged to be due on a bahi account. The 
defendant pleaded that the suit was not 
maintainable as the plaintiff firm had not 
been registered under the Partnership Act. 
The defendant also denied the plaintiff’s 
claim on the merits. In the replication it 
was averred that the plaintiff was a joint 
Hindu family trading firm and therefore 
its registration was not necessary. The de- 
fendant’s pleas on the merits were tra- 
versed. The trial Judge framed seven issues, 
of which the first was in the following 
terms : 1. Is the plaintiff firm a joint 
Hindu family firm and its registration is 
not necessary ? 

The other six issues related to the merits. 
He found issue 1 in favour of the plaintiff, 
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holding that: the plaintiff firm wag a joint 
Hindu family firm, that there wa3 no stran- 
ger partner in it and therefore the suit was 
maintainable in the form in which it had 
been brought. The is3ues on the merits 
were also decided in favour of the plaintiff 
firm and, in the result, the suit was decreed 
for the full sum claimed with costs and 
future interest. The defendant firm appealed 
to the Senior Subordinate Judge, who came 
to the conclusion that the evidence on the 
record wag insufficient to prove that the 
plaintiff was a joint Hindu family firm. He 
held therefore that registration was neces- 
sary and as no certificate from the Regis- 
trar of firms had been produced the suit 
was not maintainable. He also held that, 
even if the plaintiff-firm was a joint Hindu 
family firm, the suit could not be instituted 
in the “firm name” but should have been 
brought in the name of all the members 
and, for this reason also, the suit should 
have been dismissed. He accordingly, ac- 
cepted the appeal, set aside the decree of 
the trial Court, and dismissed the suit, 
without going into the merits. 

On second appeal, it was contended that 
in holding that the plaintiff firm was not a 
joint Hindu family firm, the learned Senior 
Subordinate Judge had ignored material 
evidence on the record and had also misread 
important evidence. It was also urged that 
the trial Court had erroneously refused an 
opportunity to the plaintiff to produce its 
account books from Calcutta to corroborate 
the oral testimony that it was a joint family 
concern and that the Senior Subordinate 
Judge has erred in drawing a presumption 
adverse to the plaintiff firm from its sup. 
posed failure to produce the books. An ap- 
plication under O. 41, R. 27, Civil P. C., 
was also presented, in which it was stated 
that “firm Nand Gopal-Om Parkash” had, 
in fact, been registered under the Partner- 
ship Act at Calcutta and a copy of a certi- 
ficate by the Registrar of Firms, Bengal was 
presented showing that the firm had been 
so registered on 18th June 1934. 

After hearing counsel for the respondent, 

I found that there was force in the conten- 
tion that the trial Court had erroneously 
refused an adjournment to enable the ap- 
pellant-firm to produce one of its partners 
with the account books from Calcutta. In- 
stead of remanding the case, I, with the 
concurrence of counsel for both parties, re- 
corded the evidence myself. Narain Das and 
Oharan Das of the plaintiff- firm appeared 
with their books and were examined and 


cross-examined at length. The defendant- 
respondent also examined two witnesses in 
rebuttal. This evidence read with that pro- 
duced at the trial conclusively establishes 
that “firm Nand Gopal-Om Parkash” is an 
undivided Hindu family trading firm, which 
is owned by the descendants of Hari Ram. 
The name of the coparceners and their re- 
lationship with each other appear from the 
pedigree table (Ex. H.C/1) produced by 
Narain Das. The family has three firms, 
all owned exclusively by the descendants 
of Hari Ram. Originally, the family had 
one firm only, called Hari Ram-Dina Nath. 
Two firms were subsequently ' started, 
known as (l) Narain Das-Om Parkash and 
(2) Nand Gopal-Om Parkash, with funds 
taken from the parent firm. The last named 
firm has its head office at Calcutta and a 
branch at Amritsar. The coparceners live 
in commensality; they have a common mess 
and residence, though they occupy separate 
blocks of the same building. The entire 
family properties are owned by them jointly 
and marriage expenses of the children of 
the various branches of the family have 
been defrayed from the common fund. The 
income-tax on the three firms is assessed 
and paid out of the joint funds. An attempt 
was made by the respondent to show that 
some immovable properties bad been ac- 
quired in the name of individual members 
and not of the joint family as such of the 
karfca. It was admitted by the plaintiff that 
the title deeds of some properties were in 
the name of its members, but it has been 
shown from the account books (which are 
regularly kept and in whioh no defect was 
pointed out, though the respondent’s coun- 
sel had ample opportunity to inspect them), 
that the purchase price was paid from the 
joint family funds and that when some of 
the properties were sold the sale proceeds 
were credited to joint account. The respon- 
dent also sent for the municipal records to 
show that water- tax of the houses in Amrit- 
sar had been assessed separately, but the 
entries relating to ownership in these regis- 
ters have been shown to be inaccurate in . 
several particulars and it has been proved 
that water- tax assessed on the houses occu- 
pied by different members of this family 
has been paid out of the joint funds. 

Against this overwhelming evidence the 
defendant has Dot brought forward any- 
thing substantial in rebuttal. Indeed at the 
conclusion of his argument, Mr. Bhagat 
Ram Anand, the learned counsel for the 
respondent, did not seriously press his oppo- 
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sition on the point.. I therefore hold that 
“firm Nand Gopal-Om Parkash” is a joint 
Hindu family trading firm. 

The next question is whether a joint 
Hindu family firm can sue in its firm name. 
It is provided in R. 1 of O. 30, Civil P. C., 
that a firm may sue or be sued in its firm 
name. In 1909 the Chief Court, Punjab, act- 
ing under its rule-making power, added an 
“Explanation” to this rule making it appli- 
cable to a “joint Hindu family trading part- 
nership.” In the Punjab therefore a joint 
Hindu family firm can sue and be sued in 
its “firm name” like any other contractual 
partnership. 

For the contrary proposition, the learned 
Senior Subordinate Judge has relied upon 
AIR 1938 Lah 563 1 which was decided 
by me sitting in Single Bench. Owing to 
some typing mistakes and omission of words 
in that judgment, certain sentences convey 
a very different meaning from what was 
intended though these sentences, as printed, 
do not affect the ultimate decision of that 
case. The exact significance of that decision 
has been explained at length in F. A. 25 of 
1939, 2 recently decided by a Division Bench 
and it is not necessary to repeat all that I 
have said there. It will be sufficient to say, 
as explained in that ruling that O. 30, R. 1 
read with the “Explanation” is an onabling 
provision. Under that rule an alternative 
form has been provided in which suits by 
or against joint Hindu family trading con- 
cerns may be brought. In the Punjab there- 
fore a joint Hindu family firm may sue 
jeither (1) in its “firm name” if it has any; 
>or (2) all the members may sue jointly in 
their individual names; or (3) in certain 
circumstances, e. g., when a contract had 
ibeen entered into with the manager of the 
family firm he as the karta may sue in 
his own name alone, In the case before 
us, the joint Hindu family business was 
carried on in the name of firm “Nand 
Gopal-Om Parkash” and therefore the suit 
had been properly brought in that name. 
It was urged that Benarsi Das was not the 
karta and ho should not have been speci- 
fically mentioned in the heading of the 
plaint. This however makes no difference. 
His name appears to have been mentioned 
as he was the person who was actually 
working at Amritsar at the time. 

Though the plaintiff firm is a joint Hindu 

1. Debt Sahai v. Gillu Mall, (1938) 25 AIR Lah 

568=177 I C 918=40 P L R 450. 

2. Atma Ram v. Mian Umar Ali, Reported in 

(1940) 27 A I R Lah 256=42 P L R 278. 


family firm, it seems that in 1934 soon 
after S. 69, Partnership Act, had come into 
force the members of the family got the 
firms “Hari Ram-Dina Nath” and “Nand 
Gopal-Om Parkash” registered in Calcutta 
under the Act. As will appear from the 
certificate filed with the memorandum of 
appeal the date of the registration is 18th 
June 1934 and the partners in the firm 
were stated to be Nand Gopal and Om Par- 
kash only; the names of the other mem- 
bers of the joint Hindu family were not 
mentioned. The learned counsel for the res- 
pondent argued in reference to S. 6S, Part- 
nership Act, that these statements aro 
conclusive as against the persons by whom 
or on whose behalf they were made before 
the Registrar. It was contended that the 
plaintiff firm must be considered to be 
owned by Nand Gopal and Om Parkash 
only and it is not open to them or the other 
coparceners to urge that the firm is a joint 
Hindu family concern. I do not think that 
the mere fact that a joint Hindu family 
trading firm gets itself registered under the 
Act, by itself and without more destroys its 
character as such. The registration appears 
to have been effected ex majore cautela with- 
out any intention to change the coparcenary 
status. But even if this woro so, the plain- 
tiff firm treated as a contractual partner- 
ship between tbo two persons named in 
the certificate, can maintain the suit in its 
name, as provided in O. 30, R. 1, Civil 
P. C. In that event in the heading of the 
plaint the words “through Benarsi Das, one 
of its proprietors” should be treated as a 
surplusage and deleted. In either view of 
the case therefore the suit was maintain- 
able and the ground on which the learned 
Senior Subordinate Judge has dismissed it 
cannot be sustained. For the foregoing rea- 
sons, I accept this appeal, set aside the order 
of the learned Senior Subordinate Judge and 
remand the case to him for disposal of the 
remaining issues on the merits. Court-fee on 
the appeal shall be refunded; other costs will 
be costs in the cause. The cross-objections 
necessarily fail and are dismissed. Both 
counsel have been directed to cause their 
clients to appear before the Senior Subordi- 
nate Judge at Amritsar on 22nd April 1940 
when a date for further proceedings shall 
be fixed. 

g.n./r.K. Appeal accepted. 
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Bhide and Din Mohammad JJ. 

Mian Dost Mohammad and another — 

Plaintiffs — Appellants, 
v. 

Habib Sultan and others — Defendants 

— Respondents. 

First Appeal No. 211 of 1939, Decided 
on loth April 1940, from decree of Senior 
Sub- Judge, Jhang, D/- 28th February 1939. 

(a) Punjab Land Revenue Act (17 of 1887), 
S«. 115 and 158 — Collector disallowing parti- 
tion in exercise of discretion under S. 115 — 
Civil Court has no jurisdiction to go into the 
matter. 

Where the Collector has chosen to disallow 
partition in the exercise of his discretion under 
S. 115, a Civil Court has no jurisdiction to go into 
the question whether partition of the land in dis- 
pute was rightly disallowed by the Collector under 
that Section '.AIR 1930 Lah 513, Expl. 

[P 430 C 2; P 431 C 1] 

(b) Punjab Land Revenue Act (17 of 1887), 
S. 115— Revenue Officer can disallow partition 
of part of land which is included in application 
for partition. 

As S. 115, authorizes a Revenue Officer to dis- 
allow partition even of the whole of the land in- 
cluded in an application for partition, there is no 
bar to his disallowing partition of a part of it, if 
he finds a 'good and sufficient’ cause for doing so: 
150 P R 1890 , Eel. on. [P 431 0 2] 

J. N. Aggarwal and Ya9hpal Gandhi — 

for Appellants. 

Mehr Chand, J. L. Kapur and Ghulam 
Mustafa — for Respondents. 

Bhide J. — This is a declaratory suit 
arising out of partition proceedings relating 
to land. The revenue authorities refused to 
allow partition of an area comprising 134 
kanals, 4 marlas out of the land in khata 
No. 10 of which partition was sought, on 
the ground that it was required for the 
purposes of a Mahomedan shrine known as 
Khanqah Hazrat Sultan Bahu. The plain- 
tiff Dost Mohammad, being dissatisfied 
with this decision, instituted the present 
suit to establish his right to have this area 
partitioned, excluding the land which is 
under the Khanqah or buildings attached 
to it. The area under the Khanqah and 
appurtenant buildings is stated to be 62 
kanals 17 marlas and the plaintiff’s claim 
in the present appeal is confined to the 
remaining area of 71 kanals 7 marlas 
which is under cultivation. The revenue 
authorities have held that this latter area 
is cultivated only for the purposes of fodder 
for the requirements of pilgrims visiting the 
shrine and that it was also needed for the 
extension of the Khanqah and the grave- 


yard attached to it. The plaintiff contends 
that he is an absolute owner of l/4th of 
this area and as such has a right to get this 
area partitioned. He denies that the area 
is necessary for the purposes of the Khan- 
qah or that he is bound to keep it joint for 
the said purposes. The trial Court found 
the issues against the plaintiff and dis- 
missed his suit with respect to the afore- 
said area of 134 kanals, 4 marlas. From this 
decision plaintiff has preferred this appeal. 
The pedigree table showing the relationship 
of the parties is as below : 

NUR AHMED 

! . 

I I 

Nur Sultan = Amir Sultan =— 

| By one wife By another wife 

Dost Mohammad | 

(plaintiff) Nur Hussain 

i 7J i 

Habib Sultan Faiz Sultan Ghulam Jilani 

Defendants. 

Nur Ahmed was a Sajjadanashin of the 
Khanqah Hazrat Sultan Babu. His son 
Nur Sultan, who was the father of the pre- 
sent plaintiff, died during the lifetime of 
Nur Ahmed and Nur Ahmed was succeeded 
by his second son Amir Sultan as Sajjada- 
nashin. Amir Sultan nominated his eldest 
son Habib Sultan (defendant 1) as his suc- 
cessor and the latter accordingly succeeded 
him and is at present the Sajjadanashin of 
the Khanqah. It appears that the present 
plaintiff instituted a suit against Amir Sul- 
tan, alleging that he was entitled to succeed 
as a Sajjadanashin, but the matter was set- 
tled by arbitration and a decree was passed 
in accordance with the arbitrator’s award, 
granting plaintiff and his male descendants 
an annuity of Rs. 1200 out of the income of 
the Khanqah ( vide pp. 79-80, Vol. II of the 
printed record.) 

It seems from the written statements 
and the will of Amir Sultan, marked as 
Exs. P-8 and P-9, that no property was at- 
tached to the Khanqah and the Sajjada- 
nashins have been treating the landed 
property in their possession as their per- 
sonal property. Plaintiff claims that the 
land in dispute was gifted to him by his 
grandfather Nur Ahmed and is his absolute 
property. It is admittedly entered in the 
name of the plaintiff and defendants as 
joint owners, plaintiff’s share being one- 
fourth. There is no documentary evidence 
to show that this land was ever dedicated 
to the Khanqah. The defendants relied 
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chiefly on the faofc that the land is situated 
inside the bund which was erected some 
ten years ago to proteot the Khanqah from 
floods and that it was being utilized for 
the purposes of the Khanqah. But this fact 
alone cannot obviously be held to be suffi- 
cient to prove any dedication. The defen- 
dants apparently realized the weakness of 
their position in this respect; for, although 
before the revenue authorities they had 
raised the plea that the land in dispute was 
wakf’, this position was abandoned in the 
present suit. In para. 1 of the jawabdawa 
of the defendants it was stated that the 
mosque and the Khanqah were 'wakf, but 
as regards the rest of the land, it was 
admitted that it was certainly the joint 
property of the parties and that plaintiff 
had one-fourth share in it. In para. 2 it 
was said that the defendants never chal- 
lenged plaintiff's ownership or right of par- 
tition. In para. 5 it was admitted that 
there was no question of any condition or 
restriction whatever on the plaintiff’s rights 
of ownership,’ and it was stated that: 

The question is whether or not the area exclu- 
ded by the Revenue Officers from partition should 
remain excluded from partition. 

The defendants accordingly contended 
that there was no question of title involved 
in the present suit and the decision of the 
Revenue Officers disallowing partition of 
the land in dispute could not be challenged 
in a Civil Court in view of the provisions 
of S. 158, Punjab Land Revenue Act. On 
the merits also, they resisted the plaintiff’s 
claim on the grounds which they had put 
forward before the Revenue Officers and 
also raised certain other pleas — such as 
estoppel, acquiescence, etc. The plaintiff 
had alienated one-half of his share in the 
land in dispute to one Talib Hussain and 
he was accordingly joined as a co-plaintiff, 
He took up the same pleas as the plaintiff 
Dost Mohammad. The learned trial Judge 
has, however, held that the alienation in 
favour of Talib Hussain was void as the 
land was used for religious purposes. The 
two main issues in the case were : 

(1) Whether the suit was cognizable by a Civil 
Court, and if so, (2) whether the plaintiff was en- 
titled to have the property in dispute partitioned. 

The first point is the most important one 
in the present oase; for, if a Civil Court has 
no jurisdiction to question the deoision of 
the revenue authorities disallowing parti- 
tion, the other issue will not arise. As 
regards the question of jurisdiction, the 
learned Judge of the trial Court has held 
that the suit was cognizable by a Civil 


Court. The learned Judge pointed out that 
the revenue authorities had found that the 
land in dispute was needed for the upkeep 
of the khanqah and has held that this 
finding can certainly be challenged in a 
Civil Court. The first point for decision, 
therefore, is whether the above view of the 
trial Court is correct. The decision of this 
point turns on the interpretation of the 
orders passed by the Revenue Officers and 
of the provisions of Ss. Ill to 117 and 
S. 158, Punjab Land Revenue Act. 

The plaintiff’s application for partition 
was first sent to the Naib Tahsildar for 
report, and he reported that the land in 
dispute was a ‘place of worship’ within the 
meaning of S. 112, Punjab Land Revenue 
Act, and was therefore not subject to par- 
tition. S. Dhian Singh, Assistant Collector, 
First Grade, before whom the application 
came for disposal, also came to the conclu- 
sion that partition of the land in question 
should not be allowed, but he based his 
decision on different grounds. He found 
that the land was needed for the use of the 
visitors to the khanqah and for its future 
extension and therefore held that it should 
not be treated as the personal property of 
the joint owners in whose names it was re- 
corded. He also considered that the appli- 
cation was not a bona fide one, that the 
real object of the plaintiff was to build a 
bungalow within the area in dispute and 
that this was likely to aggravate the exist- 
ing disputes between the plaintiff and the 
sajjadanashin. The Assistant Collector was 
willing to allow partition of the remaining 
area in the joint khata, but the plaintiff did 
not want partition of the rest of the khata, 
if he was not given his share in the area of 
134 kanals 4 marlas within the bund re- 
ferred to above. The application for parti- 
tion was accordingly dismissed. From this 
decision an appeal was preferred to the 
Collector. The Collector did not think it 
necessary to decide the question whether 
the land in dispute was ‘wakf,’ but he was 
of opinion that the land situated within 
the bund was certainly necessary for pur- 
poses appertaining to tbe shrine. He consi- 
dered that as the plaintiff was also receiving 
a sum of Rs. 1200 out of the income of the 
shrine, both parties were interested in its 
upkeep and therefore the area jointly own- 
ed by the parties which was needed for 
the purposes of the khanqah should not 
be partitioned. He accordingly upheld the 
order of the Assistant Collector under 
Sec. 112 read with S. 115, Punjab Land 


430 Lahore 


A. I. R. 


Dost Mohammad v. Habib Sultan (Bhide J.) 


Revenue Act and dismissed the appeal (vide 
order dated 25th January 1935, pp. 89-90, 
Yol. II of the printed record). 

The plaintiff i3 said to have gone up to 
the Commissioner in revision, bub his peti- 
tion is said to have been dismissed. It is 
said that the Commissioner directed the 
appellant to get the question of his title 
settled by a Civil Court. But no copy of 
the Commissioner’s order has been pro- 
duced, and it is not known what the Com- 
missioner exactly said on the point. In any 
case, the Commissioner having admittedly 
dismissed the petition for revision the Col- 
lector’s order dated 25th January 1935 
referred to above must, in law, be treated 
as the final order passed by the Revenue 
Officers on the application for partition 
under the Punjab Land Revenue Act. The 
question of jurisdiction of Civil Courts must 
therefore be decided on the basis of that 
order and the alleged direction (if any) by 
the Commissioner to the plaintiff to get his 
title settled by a Civil Court cannot confer 
jurisdiction on Civil Courts. 

As stated above, the Collector upheld the 
Assistant Collector’s order dismissing the 
application, under S. 112 read with S. 115, 
Punjab Land Revenue Act. The reference 
to S. 112 seems to be merely due to the 
fact that part of the area of 134 kanals, 
4 marlas was under the khankah and a 
mosque which are admittedly “wakf” pro- 
perties. The Collector has distinctly stated 
that he was not going into the question 
whether the remaining area about which 
there was a dispute was “wakf.” He refused 
the application for partition of that area 
merely on the ground that the area was 
needed for the purposes of the khankah. 
This order was therefore clearly passed 
under S. 115, Punjab Land Revenue Act, 
which gives discretion to a Revenue Officer 
to disallow partition for any “good and suffi- 
cient cause,” quite apart from any questions 
of title, which may need examination under 
S. 116, Punjab Land Revenue Act, if parti- 
tion is to be allowed. The Collector recog- 
nized that the plaintiff was a joint owner 
of the land, but was of opinion that as he 
was receiving Rs. 1200 out of the income of 
the khankah, he too was interested in its 
upkeep and therefore it was justifiable to 
disallow partition of the area which was 
necessary and was being used for the re- 
quirements of the shrine. It has been urged 
for the appellant that the sum of Rs. 1200 
per annum was granted to the appellant 
out of the income of the khankah in settle- 


ment of his claim to the office of Sajjada- 
nashin of the khankah and that he is in no 
way responsible for its upkeep and is not 
bound to provide land out of his share for 
the requirements of the khankah. 

There is force in this contention ; but 
whether the reasons given by the Collector 
in support of his order are sound or not, 
the question is whether the Collector having 
chosen to disallow partition in the exercise 
of his discretion under S. 115, Punjab Land 
Revenue Act, a Civil Court has any juris- 
diction to go into the matter. The learned! 
counsel for the appellant has referred to a 
Full Bench decision of this Court reported 
in 11 Lah 449, 1 but that decision does not 
seem to help the appellant. In that case, 
the Revenue Officer had allowed partition 
in spite of an agreement recorded in the 
wajib-ul-arz to the effect that the land set 
apart for pasture should continue to be joint 
and impartible. It was held that the ques- 
tion whether the land could be partitioned 
in spite of the agreement recorded in the 
wajib-ul-arz was a question of title. In the 
present instance, there is no question of any 
such agreement involved. The defendants 
have, indeed, produced some evidence in 
the present suit to the effect that the plain- 
tiff had agreed to the land in dispute being 
reserved for the purposes of the khankah, 
at the time when the bund was built. But 
the decision of the Collector is not based 
on the alleged agreement. He has merely 
refused partition in the exercise of the dis- 
cretion vested in him under S. 115, Punjab 
Land Revenue Act. The question therefore 
is whether in these circumstances in view 
of the provisions of S. 158, Punjab Land 
Revenue Act a Civil Court has jurisdiction 
to grant plaintiff the declaration sought by 
him. S. 158 of that Act provides that 

Except as provided by this Act 

(1) A Civil Court shall not have jurisdiction in 
any matter which the Local Government or a 
Revenue Officer is empowered by this Act to dis- 
pose of, or take cognizance of the manner in which 
the Local Government or any Revenue Officer 
exercises any powers vested in it or him by or under 
this Act; and in particular 

(2) a Civil Court shall not exercise jurisdiction 
over any of the following matters, namely : 


(xvii) any olaim for partition of an estate, hold- 
ing or tenancy, or any question connected with, or 
arising out of, proceedings for partition, not being 
a question as to title in any of the property of 
which partition is sought. 

According to sub-s. (1) of S. 158, a Civil 
Court has no jurisdiction in any matter 


L. Sheo Nath v. Giani, (1930)17 AIR Lah 513-- 
128 IC 529=11 Lah 449=31 PLR 484 (F B). 


1940 


Diwan Chand v. Beli Bam (Tek Chand J.) Lahore 431 


which a Revenue Officer is empowered to 
dispose of under the Act. Under S. 115, the 
Collector had the discretion to disallow par- 
tition and he has done so. It would there- 
fore appear that a Civil Court has no 
jurisdiction to go into the question whether 
partition of the land in dispute was rightly 
;disallowed by the Collector under that Sec- 
jtion. No question of title really arises in 
the present case. Questions of title have to 
be considered under S. 116, if partition i 3 
allowed. But that stage was not even 
reached as partition was disallowed under 
S. 115. It must be noted that the Collector 
did not disallow partition in this case on 
the groupd that the appellant had no right 
to get the land partitioned. As a cosharer, 
he had of course that right, which is in- 
herent in the right of ownership. But the 
Punjab Land Revenue Act gives the Reve- 
nue Officers discretion to disallow partition 
in spite of this right ‘for good and sufficient 
cause’ and the Collector disallowed parti- 
tion in the exercise of this discretion. The 
question whether the Collector was right in 
holding that there was ‘good and sufficient 
cause’ in the present case for disallowing 
partition could be agitated before higher 
Revenue Officers having appellate or revi- 
sional jurisdiction, but in view of the pro- 
visions of sub-s. (1) of S. 158, a Civil Court 
is debarred from going into the matter. 


It is true that the Revenue Officers only 
disallowed partition of a portion of the joint 
Khata No. 10, of which partition was 
sought; but the appellant stated before tho 
Revenue Officers that he did not want par- 
tition of the remaining area, if the area of 
134 kanals 4 marlas within the bund was 
not to be partitioned. It is therefore clear 
that the appellant’s application for partition 
was in reality for the partition of this area 
only and the application was therefore 
rightly dismissed. I may however add that 
as S. 115, Punjab Land Revenue Act, autho-| 
rizes a Revenue Officer to disallow partition' 
even of the whole of the land included in 1 
an application for partition, there soems to 
be no bar to his disallowing partition of a 
part of it, if he finds a 'good and sufficient’ 
cause for doing so. This seems to be also the 
interpretation placed on the Section in 150 
P R 1890 2 (see p. 489). For reasons given 
above, I would hold that a Civil Court has 
no jurisdiction to grant the appellant tho 
declaration sought by him. In the circum- 
stances, it is unnecessary to consider any of 
the other issues raised in the present case. 

I would accordingly dismiss the appeal, but 
in view of all the circumstances leave the 
parties to bear their costs. 

Din Mohammad J. — I agree. 

D.S./r.K . Appeal dismissed. 

2. Radhu v. Mt. Nando, (1890) 150 P R 1890] 
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Tek Chand and Beckett JJ. 
Diwan Chand and others — Plaintiffs — 

Appellants. 

v. 

Beli Ram and others — Defendants — 

Respondents. 

First Appeal No. 448 of 1938, Decided 
on 11th June 1940. 

Custom (Punjab) — Succession — Khatris of 
Rawalpindi — Right of representation is recog- 
nized in collateral succession. 


Among Khatrisof Rawalpindi, as among Hindus 
generally in the Punjab, strict Hindu law has been 
modified by custom according to which the right 
of representation is recognized in collateral succes- 
sion : Case law referred. [P 432 C 1; P 433 C 2] 

J. L. Kapur and Dev Raj Sawhney — 

for Appellants. 

Mehr Chand Mahajan and Amolak Ram 
Kapur — for Respondents 1, 3, 6 and 7. 

Tek Chand J. — The parties to this liti- 
gation are Khatris of Rawalpindi and are 
related to eaoh other as follows : 




Mohr 

Singh 

1 


1 

Jai Ram 

1 

Mali Ram 
(defendant 2) 

1 

Parma Nand 

1 

Beli Ram 
(defendant 1) 

1 

Lakhmi Das 

1 

Narain Das 

1 

Maya Das 

1 

Mangal Sain 
(died in 1933) 

• . 1 1 

Amir Chand Attar Chand 

i 

Hem Raj 

Inder Son (defendant 3) 


Ohuni Lai (defondant 7) Hukam Chand (defendant 6) 


Thakat Das (plaintiff) Ram Narain (plaintiff) Diwan Chand (plaintiff) Bodh Raj 

i ! i 

Sundar Das (defendant 5) Hira Nand (defendant 4). 
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The property in dispute is a part of the 
estate of Mangal Sain, who died childless 
on 6th February 1933. It will appear from 
the pedigree-tahle that Mangal Sain’s father 
Maya Das had five brothers, Attar Chand, 
Amir Chand, Lakhmi Das, Parma Nand 
and -Tai Ram. They all had died many years 
ago and of his first cousins, Narain Das and 
Hem Raj had predeceased Mangal Sain. 
Chuni Lai and Hukam Chand (defendants 6 
and 7) are the sons of Narain Das, and Inder 
Sen (defendant 3) the son of Hem Raj. Bodh 
Raj, one of . the sons of Amir Chand, also 
had died in the lifetime of Mangal Sain, 
and Hira Nand and Sundar Das (defen- 
dants 4 and 5) are his sons. About four 
years after Mangal Sain’s death the present 
suit was instituted by Thakar Das, Ram 
Narain and Diwan Chand, sons of Amir 
Chand, for a declaration that they are the 
owners of three-fifth of Mangal Sain’s share 
in certain shops situate in Raja Bazar, 
Rawalpindi, and in a shop and agricultural 
land in mauza Saidpur. They alleged that 
Mangal Sain’s heirs are the plaintiffs and 
Beli Ram and Mali Ram (defendants 1 
and 2), that they share the inheritance per 
capita, and that defendants 3 to 7, being 
one degree further removed, are not entitled 
to succeed, as Hindu law does not recognize 
the right of representation in collateral 
succession. 

The suit was contested by defendants 1, 
3, 6 and 7, who pleaded that among Khatris 
of Rawalpindi, as among Hindus generally 
in this province, strict Hindu law has been 
modified by custom according to which the 
right of representation is recognized in col- 
lateral succession and therefore the surviv- 
ing members of the five uncles of Mangal 
Sain are entitled to succeed to his property 
per stirpes. It was also pleaded that a large 
part of the property of Mangal Sain (other 
than that in suit) had already been divided 
among the plaintiffs and defendants in this 
way, with the consent of the plaintiffs. 
The trial Judge has found in favour of the 
defendants and has dismissed the suit. The 
plaintiffs appeal. It appears that besides 
the property now in dispute, Mangal Sain 
owned other properties of large value. On 
Mangal Sain’s death his brother-in-law, 
Hari Chand set up a claim to those pro- 
perties, alleging that Mangal Sain had de- 
vised them to him under an oral will. This 
claim was contested by the present plain- 
tiffs and defendants jointly, who denied the 
alleged oral will set up by Hari Chand and 
averred that the rightful heirs of Mangal 


Sain were the descendants of each of his 
five uncles, in equal shares. To settle this 
dispute Hari Chand and the present plain- 
tiffs and defendants appointed one Bhagat 
Kishan Chand as the sole arbitrator on 25th 
February 1933, and they all executed an 
agreement to this effect (Ex. D-2/1). The 
agreement (Ex. D-2/l) is signed by the 
present plaintiffs and defendants and in it 
their joint claim is stated as follows : 

We claim that we alone are entitled to partition 
the. said property amongst us according to the 
pedigree-table. 

It was mentioned in the agreement that 
besides the property then in dispute with 
Hari Chand, there was other property in 
Raja Bazar (the reference being to the 
shops now in dispute) and it was specifically 
stated that 

the arbitrator shall not make any settlement with 
regard to it, but it shall be considered as belonging 
to the collaterals of the deceased according to the 
pedigree-table. 

The arbitrator gave his award on 20th 
March 1933 (Ex. D-l). After making pro- 
vision for certain female relations of Mangal 
Sain, the property then in dispute was 
divided in seven equal shares. One share 
was given in charity ; one to Hari Chand ; 
and with regard to the remainder the award 
declared that the 

descendants of Chaudhri Mohar Singh, the com- 
mon ancestor of Mangal 8aln and the collaterals 
of Mangal Sain, have rightly admitted that with 
due regard to relationship all the survivors should 
be declared representatives of the sons of the des- 
cendants of Mohar Singh. In other words, the des- 
cendants of Attar Das, Jai Ram, Lakhmi Das, 
Amir Chand and Parma Nand may be declared as 
entitled to the partition and the descendants of 
each of the five persons aforesaid be given equal 
shares. The sons and grandsons of the sons of 
Chaudhri Mohar Singh shall divide the property 
amongst them, it having been inherited by them 
from their father. 

It was stated in para. 13 of the award 
that it was announced to the parties and 
that all the claimants of their own accord 
had accepted it and put their signatures in 
token of their consent. The award bears, 
among others, the signatures of the plain- 
tiffs. On an application made by Mali Ram 
(defendant 2), this award was filed in Court 
and a decree passed in accordance with its 
terms. It is common ground that effect was 
duly given to this decree and the parties, 
including the plaintiffs, took possession of 
the properties allotted to them. In view of 
the admissions of the plaintiffs contained 
in the agreement (Ex. D. 2/1) referred to 
above, the onus, which initially lay on the 
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defendants to show that the right of repre- 
sentation in collateral succession is recog- 
nized among the Khatris of Rawalpindi and 
the strict rule of the Mitakshara is not fol- 
lowed, was very light indeed. This onus is 
amply discharged by the circumstance that 
the bulk of Mangal Sain’s property has al- 
ready been divided between the plaintiffs 
and the defendants, practically by consent, 
according to ancestral shares, the shares of 
the predeceased collaterals being taken by 
their descendants. 

In addition to this, the defendants have 
proved two clear instances of succession 
among Khatris of Rawalpindi, in which sons 
of pre-deceased brothers of the last male 
owner succeeded equally with his surviv- 
ing brothers. Diwan Chand, aKohli Khatri, 
died sonless and his three surviving bro- 
thers, Des Raj, Karam Chand, Ganda Mai, 
as well as the sons of his pre- deceased 
brother Lachhman Das, succeeded in equal 
shares to his property : see the evidence of 
Jai Singh (D. W. 2), Des Raj (D. W. 3) and 
the mutation (Ex. D. 3). Similarly, on the 
death of Deviditta, an Anand Khatri, his 
surviving brothers, Tek Chand, Charan Das 
and Raman, and the sons of his pre-deceased 
brother Tulsi Das each got an equal share 
in his property. This is proved by oral evi- 
dence on the record. As against this, the 
plaintiffs have not proved a single instance 
among the Khatris, where strict Hindu law 
was followed. That the right of representa- 
tion in collateral succession is recognized 
generally among high caste Hindus of the 
Punjab has been held established in a long 
series of cases decided by the Chief Court 
and this Court. The earliest case is 81 P R 
1874. 1 The next reported case is 71 P R 
1882 2 in which Sir Meredyth Plowden re- 
marked that 

there have been many Instances in this Court 
within the recollection of the Judges in which the 
right of representation has been admitted, without 
dispute, to extend to sons of a collateral relative 
who would have succeeded if ho had survived. 

In 39. P R 1884 3 it was observed that the 
oustom recognizing the right of representa- 
tion prevails all over the Punjab to such an 
extent that it may be considered to be a 
part of the general common law of the pro- 
vince. The parties to these three cases were 
Aggarwal ba nias of Ambala Division. 44 

1. Devi Sahai v. Mangal Bein, (1874) 81 P R 

1874 (P B). 

2. Ajudhia Prasad v. Dwarka Das, (1882) 71 P R 

1882. 

8. Kanhya Lai v. Kishna, (1884) 39 P R 1884. 
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PR 1884 4 and 61 P R 1916 5 are cases of 
Khatris of Lahore and Amritsar districts 
respectively, and 148 P R 1890° of Aroras 
of Dera Ismail Khan, in which the same 
rule was found to prevail. Reference may 
also be made to the observations of Lai 
Chand J. in 140 P R 1908 7 that 

the customary rule of representation has been found 
by judicial inquiry as well as experience to prevail 
generally throughout the province among agricul- 
turists as well as non-agriculturists whenever the 
matter was disputed, and not a single case to the 
contrary is traceable or was quoted. 

. See als ° AIR 1937 Lah 710, 9 the par- 
ties to which were Aggarwal Mahajans of 
the Rohtak District and the right of repre- 
sentation was found to prevail. The learned 
counsel for the appellants has relied upon 
6 Lah 124. 9 But that case is distinguishable 
as there no question of collateral succes- 
sion arose. The point involved in that case 
was whether the son of a predeceased 
daughter would succeed equally with the 
surviving daughters. I agree with the lower 
Court in holding that the contesting defen- 
dants have succeeded in proving that the 
descendants of the five uncles of Mangal 
Sain are entitled to succeed to the property 
in dispute in equal shares. The share of the 
plaintiffs is therefore 3/20th and not 3/5th, 
as claimed by them. The lower Court how- 
ever, apparently by an oversight, has dis- 
missed the suit altogether. It should have 
granted the plaintiffs a declaration that 
they are entitled to 3/20th share in the pro- 
perty. I would accordingly accept the ap- 
peal and in lieu of the decree of the lower 
Court grant the plaintiffs a decree declaring 
that they are entitled to a 3/20th and not 
3/ 5th share in the property described in 
para. 2 of the plaint. As the plaintiffs’ right 
to the share decreed was never denied by 
the defendants, they shall get their costs in 
both Courts. 

Beckett J. — - I agree. 

d.s./r.k. Appeal allowed. 


f 4. Abnashi Ram v. Mul Chand, (1884) 44 P R 1884. 

5. Shib Dial v. Mathra Das, (1916) 3 A I R Lah 
68=35 10 561=61 P R 1916=5 P L R 1917. 
G. Pitamber v. Ganeaha Ram, (1890) 148 P R 1890. 

7. Mehtabuddin v. Abdullah, (1908) 140 PR 1908 

=68 P W R 1907. 

8. Kahni Ram v. Molar, (1937) 24 A I R Lah 710 

=175 I C 542=39 P L R 912. 

9. Mt. Lorandi v. Mt. Nihal Devi, (1925) 12 AIR 

Lah 403=95 I 0 701=6 Lah 124=26 P L R 
759 
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Tek Chand and Din Mohammad JJ. 

Haji Mohammad Ali — Petitioner. 

v. 

Kuckereja , Ltd., Sialkot, through Lala 
Tarlok Nath , Decree -holder, and 
others , Judgment-debtors and another 

— Respondents. 

Civil Revn. Petn. No. 926 of 1939, De- 
cided on 18th March 1940, referred by Din 
Mohammad J., D /- 22nd January 1940. 

Lahore High Court Rules and Orders, Chap. 
12-L, Vol. I, R. 12 — Sale set aside at instance 
of judgment-debtor and in spite of opposition 
of decree-holder — Liability for auctioneer's 
commission is on judgment-debtor and not on 
decree-holder. 

Where attachment and sale are set aside in spite 
of the opposition of decree-holder and merely at 
the instance of the judgment-debtor and for his 
benefit, it would be unjust to mulct the decree- 
holder in the amount of the auctioneer’s commis- 
sion. The judgment-debtor on whose application 
the order of setting aside the sale was made should 
be held liable for the payment of auctioneer’s 
commission. This order can be executed against 
him as a decree and if it is not found possible to 
recover this amount from him otherwise, this 
amount should be declared as a first charge on his 
property which would be sold in the execution of 
the decree against him. [P 436 0 1,2] 

Yashpal Gandhi — for Petitioner. 

Malik Mohammad Amin — for Respon- 
dent ( Mohammad Hussain). 

Shamair Chand — for Decree-holder 
( Plaintiff ). 

Order of Reference 

Din Mohammad J. — On 21st February 
1938, Messrs. Kuckereja Limited obtained 
a decree against the Civil and Military 
Sports Works, the principal debtors, and 
their surety, Said Alam. On 22nd February 
the decree- holders started execution procee- 
dings mainly against the surety alone. On 
10th February 1939, the property attached 
was sold to the present petitioner, Haji 
Mohammad Ali. On 16th March 1939, the 
District Judge modified the original decree 
of 21st February. On 14th June 1939, the 
plaintiffs’ appeal to this Court against the 
order of the District Judge was admitted by 
a Division Bench. In addition, an order 
staying release of the house of Said Alam, 
respondent, pending deoision of the appeal 
was made and a notice to the respondent 
was issued. This matter came before Ram 
Lall J. on 5th July 1939 and the learned 
Judge on an undertaking being given by the 
surety that he will not effect any alienation 
of the property under attachment vacated 
the order. This inevitably led to the setting 
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aside of the sale that had been held on lOtb 
February. The Senior Subordinate Judge 
therefore set aside the sale and while order- 
ing refund of the purchase money to the 
auction- purchaser deducted the auctioneer’s 
commission out of the amount deposited by 
him. It is against that order that the pre- 
sent petition has been put in. 

Under R. 12 of Chap. XII-L of the 
High Court Rules and Orders, Vol. I, it is 
provided that when a sale is set aside and 
the purchase money has to be refunded 
to the auction-purchaser, the sum credited 
to Government as commission on the sale 
should not be debited to the amount which 
has to be refunded to the auction- purchaser 
who is clearly entitled to receive back his 
money in full. It is further laid down that 
the question whether the decree- holder 
should refund the amount which he receiv- 
ed in the first instance and Government 
should refund the commission, or whether 
Government should retain the commission 
and the decree-holder should refund the 
full purchase price for repaymont to the 
auction-purchaser should be decided by the 
Court according to the particular facts of 
each case as it arises, leaving it to any party 
who considers himself aggrieved by the 
order to seek such remedy as he thinks fit. 
This rule was enacted when no commission 
was permissible to any officer of the Court 
who conducted the sales and the commis- 
sion deducted at the rates fixed by R. 19 
was to be credited to Government after 
deducting expenses incurred in the con- 
duct of sales. Even later, when Correction 
Slip No. 3, dated 24th February 1931, was 
issued, no difficulty arose inasmuch as the 
Court-auctioneers, whether public firms or 
Official Receivers, were debarred from re- 
ceiving any remuneration for conducting a 
sale which was ultimately set aside. In 
1939 however a circular letter, No. 5898- 
R/XI-O. 1, was issued by this Court, by 
which the Courts below were directed to 
allow full commission to Court-auctioneers 
in all sales which were set aside, except 
those which were set aside on account of an 
illegality or a material irregularity commit- 
ted in publishing or conducting the sale. It 
was not considered at the time that the 
amendment of the rules fco that effect will 
necessitate an amendment of R. 12 also, 
which contemplates only commission re- 
ceived by Government and not the remune- 
ration earned by the auctioneer. The spirit 
of the rule no doubt holds the decree-hol- 
der liable for this amount, inasmuch as the 
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commission originally earned by Govern- 
ment is now earned by the auctioneer, but 
the rule as it stands does not cover the 
auctioneer’s commission. 

Further, it is contended on behalf of the 
decree-holder that the rule now propounded 
by means of the oiroular letter is uncon- 
scionable and is likely to work great hard- 
ship to the decree-holder, especially when 
it is possible that a sale may be set aside 
more than once on a mere technicality of 
law. In suits of small value, it may not 
matter if a deoree- holder is required to pay 
the auctioneer’s commission when sale is 
set aside, but in suits where the property 
sold is of considerable value, it would no 
doubt be unjust to a decree-holder to be called 
upon to pay the auctioneer a heavy amount 
of commission every time that the sale is 
set aside on grounds other than an illega- 
lity or a material irregularity in publishing 
or conducting the sale, although he himself 
may not receive a single pie in his own de- 
cree. I consider it advisable therefore to 
refer the matter to the Hon’ble Chief Jus- 
tice with the following recommendations : 
(1) that the new rule allowing full commis- 
sion to auctioneers when a sale is set aside 
on any ground other than an illegality or a 
material irregularity in publishing or con- 
ducting the sale be reconsidered in the 
light of the remarks made above; (2) that if 
the new rule is allowed to stand as it is, 
R. 12 may be so amended as to provide for 
the refund of the auctioneer’s commission ; 
and (3) that so long as the existing rule 
operates in its present form, an authorita- 
tive pronouncement may be obtained from 
a larger Bench as to how a case like the 
present should be dealt with. 

Judgment of the Division Bench 

Din Mohammad J. — This petition was 
referred to the Division Bench in the fol- 
lowing circumstances: In execution of a 
decree obtained by Messrs. Kuokereja Ltd., 
against Said Alam and others, a house be- 
longing to Said Alam was sold on 10th 
February 1939. On 16th March 1939, an 
appeal against the original decree was dis- 
posed of by the District Judge. A further 
appeal against his order was preferred by 
Messrs. Kuokereja Ltd., which was admitted 
by a Division Bench of this Court on 14th 
June 1939. The learned Judges while ad- 
mitting the appeal issued an interim order 
staying the release of the house of Said 
Alam, respondent, pending decision of the 
appeal and issued notice to him in that 


connexion. This matter came before Ham 
Lall J. on 6th July 1939, in the presence of 
Mr. Shamair Chand for Messrs. Kuckereja 
Ltd., and Mr. Mukand Lai Puri for Said 
Alam. Mr. Puri gave an undertaking not to 
alienate the house in any manner till the 
decision of the appeal and on this under- 
taking being given, the order attaching the 
property was vacated by the learned Judge. 
By this order the sale was automatically 
set aside and the Senior Subordinate Judge 
consequently ordered the refund of the pur- 
chase money to the auction. purchaser, but 
while making this order deducted the auc- 
tioneer’s commission out of the amount de- 
posited by him. A petition against that 
order was presented to this Court whioh 
was heard by me sitting alone and I came 
to the conclusion that there was a lacuna in 
the rules relating to the matter in contro- 
versy before me. I accordingly made a re- 
commendation to the Hon’ble Chief Justice 
to lay this case before a larger Bench. 

The matter of commission payable on 
sales is dealt with in Chap. 12-L, Vol. I of 
the Rules and Orders of the High Court, 
the last edition of which was issued in 1930. 
R. 12, as then framed, provided that when 
a sale was set aside and the purchase money 
had to be refunded to the auction-pur- 
chaser, the sum credited to Government as 
commission on the sale could not be debited 
to the amount which had to be refunded to 
the auction-purchaser as he was dearly en- 
titled to the refund of the full amount de- 
posited by him. It further laid down that 
the question whether the decree-holder 
should refund the amount which he had 
received in the first instance and Govern- 
ment should refund the commission, or 
whether Government should retain the 
commission and the deoree-holder should 
refund the full purchase price for repay- 
ment to the auotion- purchaser would be 
decided by the Court according to the parti- 
cular facts of each case as it arose. The 
deductions to be made were provided for in 
R. 19. By sub-r. (i), the percentage of de- 
ductions was fixed. By sub-r. (ii), it was 
laid down that all expenses inourred in the 
conduct of sales would be paid out of suoh 
deductions and the balance would be cre- 
dited to Government. By sub-r. (iii) it was 
expressly provided that no commission on 
the proceeds of sales conducted under these 
rules would be paid to any officer of the 
Court. By R. 20, certain officers of the 
Court were specified for conducting the 
sales. It is obvious therefore that if a sale 
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was set aside, no difficulty arose under the 
rules as then in force, inasmuch a3 no ques- 
tion of any commission on sales arose. 

In 1931, an amendment was made to 
R. 20, which contemplated Court auc- 
tioneers, but it was provided that even they, 
whether public firms or Official Receivers, 
would not be entitled to any remuneration 
for conducting the sale which was ulti- 
mately set aside. The decree-holder, how- 
ever, was held responsible for the expenses 
actually incurred by them in conducting 
the sale. Even then, no conflict arose be- 
tween R. 12 and R. 20. In 1939, however, 
a further amendment was made in these 
rules and was notified to all the Courts 
concerned. It was to the effect that full 
commission should be allowed to Court 
auctioneers in all sales which were set 
aside, except those which were set aside on 
account of an illegality or a material irre- 
gularity committed in publishing or con- 
ducting the sale. Unfortunately, at that time, 
no heed was paid to the matter whether 
any consequential amendment would be re- 
quired in any other rule relating to the sub- 
ject. The result was that, while auctioneers 
were held entitled to their full commis- 
sion, it was not made clear as to the party 
on whom the burden would fall. As stated 
before, R. 12 did not contemplate the case 
of auctioneers and could not in terms ap- 
ply to them. It, however, clearly stated 
that the auction- purchaser would be en- 
titled to the refund of the full amount de- 
posited by him, and in the case before us 
the Senior Subordinate Judge was entirely 
wrong in burdening him with the auc- 
tioneer's commission. 

The question still remains on whom 
should this burden fall in the absence of 
the auction-purchaser. R. 12 no doubt con- 
templates that the matter lies between the 
Government and the decree- holder, but, in 
my view, a decree-holder, who is not to 
blame in any manner for the setting aside 
of the sale, cannot be made liable for that 
amount. The present case affords an apt 
illustration of the injustice which will be 
perpetrated if a decree-holder is burdened 
with this amount. Here, a request wa3 ob- 
viously made on behalf of the judgment- 
debtor for vacating the order of attachment 
and it was opposed by the decree- holder. 
In spite of this opposition, and merely at 
the instance of the judgment. debtor and 
for his benefit that order of attachment 
was vacated and, in these circumstances, it 
appears to me to be unjust to mulct the 


decree-holder in the amount of the auc- 
tioneer’s commission. The rule, no doubt, 
is silent but it is in such cases that equi- 
table considerations come in and equity re- 
quires that he should pay who earns the 
benefit. I would, accordingly, hold that the 
judgment-debtor on whose application the 
order of setting aside the sale was made 
should be held liable for the payment of the 
auctioneer’s commission. This order can be 
executed against him as a decree and if it 
is not found possible to recover this amount 
from him otherwise, this amount should be 
declared as a first charge on his property 
which would be sold in the execution of 
the decree of Messrs. Kuckereja ' Ltd. In 
the circumstances of the case, I would leave 
the parties to bear their own costs in aU 
the Courts. The question of amending the 
rule issued by this Court in the light of 
this decision may be taken in hand sepa- 
rately. 

Tek Chand J. — I agree. 

d.s./r.k. Order accordingly . 
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Tek Chand and Beckett JJ. 

Labli — Plaintiff — Appellant. 

v. 

Mt. Fateh Bibi and others — Defendants 

— Respondents. 

Second Appeal No. 471 of 1939, Decided 
on 24th June 1940, from decree of Addl. 
Dist. Judge, Lyallpur Division at Sheikhu- 
pura, D/- 20th July 1938. 

Custom (Punjab) — Succession — Gujjars of 
Shakargarh Tehsil, District Gurdaspur — Self- 
acquired property — Daughters exclude col- 
laterals. 

According to custom prevalent among the Guj- 
jars of Shakargarh Tehsil, District Gurdaspur in 
the Punjab, daughters exclude collaterals in succes- 
sion to the self-acquired property of their father ; 
AIR 1936 hah 493 , Rel. on; Case law referred. 

[P 438 O 1, 2] 

M. A. Majid — for Appellant. 

Harbans Singh — for Respondents 1 to 3. 

Tek Chand J. — One Nazar Din, a Gujjar 
of mauza Melo Selo, Shakargarh Tehsil, 
Gurdaspur District, migrated to Chak 
No. 167, G. B., in the Lyallpur District, 
where he was granted a square of land. 
After fulfilling the conditions of the grant, 
Nazar Din acquired proprietary rights in 
the square. He died sonless in 1922 leaving 
him surviving two widows, Mt. Gauhar 
Bibi and Mt. Karam Bibi, and two daugh- 
ters by Mt. Gauhar Bibi, named Fateh Bibi 
and Barket Bibi. On the death of Nazar 
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Din, fche square was mutated in the names 
of his two widows in equal shares. In 1935 
Mt. Gauhar Bibi gifted her half- share in 
the square to her daughters and the revenue 
authorities sanctioned the mutation in their 
favour. The plaintiff Labh, who is a brother 
of Nazar Din, instituted the present suit for 
a declaration that the gift by Mt. Gauhar 
Bibi in favour of the daughters was invalid 
by custom and that it would not affect his 
reversionary rights after the death of Mt. 
Gauhar Bibi. There is another brother of 
Nazar Din, named Shahab Din. He did not 
join in the suit but was impleaded as defen- 
dant 4. The suit was resisted by Mt. Gauhar 
Bibi and the donees, who pleaded that the 
land being non- ancestral the daughters were 
entitled to succeed after the death of Mt. 
Gauhar Bibi, that, therefore the gift was in 
the nature of acceleration of succession and 
the plaintiff had no right to sue. The only 
issue framed was whether the plaintiff was 
entitled to succeed to the land in dispute as 
heir and reversioner of Nazar Din, deceas- 
ed, in preference to his daughters, defen- 
dants 1 and 2, under custom. The trial 
Court found that the plaintiff had failed to 
establish that by custom he was preferential 
heir and dismissed the suit. On appeal, the 
Additional District Judge has affirmed this 
decision. He has however granted a certifi- 
cate under S. 41 (3), Punjab Courts Act for 
a second appeal to this Court on the question 
of custom involved, whether among Gujjars 
of Shakargarh Tehsil, District Gurdaspur, 
collaterals exclude daughters in matters of 
succession to self- acquired property. 

Before us, Mr. Majid for the plaintiff- 
appellant has contended that in view of the 
entries in the riwaj-i-am of the Gurdaspur 
District prepared by the Settlement Officer 
Mr. (afterwards Sir Louis) Dane in 1893 
the onus is shifted to the daughters to prove 
that they have a right to succeed to the 
self-acquired property of their father in 
preference to near collaterals. In this 
riwaj-i-am, it was stated in answer to ques- 
tion 16 that in the presence of male kindred, 
daughters and their descendants did not 
succeed. In answer to question 17 it was 
stated that there was no distinction as to 
the right of a daughter to inherit immovable 
or ancestral and moveable or acquired pro- 
perty of their father. No special reference 
to the Gujjars of Shakargarh Tehsil or to 
any other tribe was made in the answers 
in the riwaj-i-am as printed. In the next 
settlement completed in 1913, Mr. Ken- 
naway, the Settlement Officer, compiled 


another Manual of Customary law of the 
Gurdaspur District, and there a more de- 
tailed inquiry appears to have been made 
and the answers are recorded with reference 
to the tribes separately. In answer to ques- 
tion 16 it was stated that there was 

a difference of opinion among the Gujjars of the 
Shakargarh Tehsil whether in the absence of male 
issue, daughters succeeded to their father. 

In answer to question 17 it was stated 
that the 

difference of opinion among the Gujjars of 
Shakargarh Tehsil referred to in the answer to the 
previous question is confined only to ancestral pro- 
perty. As regards self-acquired property all of them 
agreed that in the absence of male issue, daughters 
should get their share according to Mahomedan 
law. The remaining tribes recognize no distinction 
as to the rights of daughters to inherit immovable 
or ancestral and moveable or self-acquired property 
of their father. 

Mr. Majid contends that the prevailing 
custom in the Shakargarh Tehsil is cor- 
rectly entered in the riwaj-i-am of 1893 
and that the answer to question 17 in the 
later Riwaj-i-am of 1913 merely records a 
desire on the part of Gujjars of that Tehsil 
to introduce rules of Mahomedan law in 
succession to property of a sonless proprie- 
tor, and that it does not record an actually 
existing custom in the tribe. There is how- 
ever no warrant for this suggestion. There 
are several cases judicially decided between 
1893 and 1913, in which on enquiry the 
prevailing custom among Gujjars of this 
Tehsil was found to be contrary to the entry 
in the riwaj-i-am of 1893, so far as succes- 
sion to non-ancestral property of a sonless 
proprietor was concerned. It therefore ap- 
pears that in the next settlement, held 20 
years later, the answer of the Gujjars of 
this Tehsil, as recorded, was in accordance 
with the actually existing rule of succession 
in the tribe. In view of this entry the onus 
of the issue was rightly laid upon the 
plaintiff. 

Tho question, whether in succession to 
the property of a sonless Gujjar of Shakar- 
garh Tehsil daughters are excluded by col- 
laterals, has been the subject of several 
judicial decisions. The parties in A I R 1936 
Lah 493 1 were, as in the case before us, 
Gujjars of Shakargarh Tehsil who had mig- 
rated to Lyallpur and the question there 
arose in somowhat similar circumstances. 
After a full inquiry it was held that daugh- 
ters excluded collaterals in succession to 
non- ancestral property of their father. In 
addition to this, two other judicial instances 
have been proved in the present case. 

1. JNajju v. Mt. Arana Bibi, (1930) 23 AIR Lah 

493=160 I C 584. 
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Ex. D-2 is the judgment of Sh. Abdul Haq, 
Sub- Judge, Gurdaspur, dated 1st October 
1933, in which after a lengthy inquiry the 
daughters were held to have a preferential 
right of succession. It is important to note 
that in that case reference was made to four 
earlier cases judicially decided among the 
Gujjars of this Tehsil in 1900, 1902, and 
1909, in which after inquiry it had been 
found that collaterals did not exolude 
daughters from succession to non-ancestral 
property. These cases are of importance as 
they had been decided before the riwaj-i- 
am of 1913 had been prepared. Ex. D-3 is 
a judgment in a case decided by Mr. J. D. 
Anderson, District Judge of Gurdaspur, on 
10th January 1928, where also after a 
lengthy inquiry the decision was given in 
favour of the daughters. The parties to that 
case were Gujjars of Shakargarh. That 
daughters are favoured in this tribe also 
appears from Exs. D-4 and D-5 which are 
mutations of gifts of ancestral land made 
by sonless Gujjars of Shakargarh in favour 
of their daughters. One of them is of 1887 
and the other of 1929. It has not been 
shown that the collaterals contested the 
mutations by civil suit. In addition to these 
Gujjar instances, there is a large number of 
decided cases in which the custom actually 
found to exist was not in accordance with 
the riwaj-i-am of 1893, even among other 
agricultural tribes of Gurdaspur : see, inter 
alia, 60 P R 1889, 2 5 Lah 364, 3 AIR 1935 
Lah 288, 4 AIR 1935 Lah 617, 5 A I R 1935 
Lah 696° and A I R 1937 Lah 90. 7 In All 
these cases, after lengthy enquiry, it was 
found that collaterals do not exclude daugh- 
ters in succession to non-ancestral property. 
It is also significant that in the Appendix 
to Mr. Kenna way’s printed riwaj-i-am about 
ninety instances of daughters’ succession 
among various tribes in the district are 
given. 

As against this overwhelming evidence, 
the plaintiff has not been able to prove 
even a single instance in which collaterals 
excluded daughters in succession to non- 
ancestral property. Th ey relied upon three 

2. Ramzan Shah v. Sohna, (1889) 60 P R 1889. 

3. Gurdifc Singh v. Malan, (1925) 12 A I R Lah 

35=84 I C 171=5 Lah 364. 

4. Bawa, Singh v. Partap Kaur, (1935) 22 A I R 

Lah. 288=159 I O 347=16 Lah 998=37 PLR 

266. 

5. JagatiSingh v. Jiwan, (1935) 22 AIR Lah 617 

=156 I O 215=37 PLR 203. 

6. Kesar'Singh v.Gurnam Singh, (1935) 22 AIR 

Lah 696=160 I 0 414. 

7. Gurdit Singh v. Man Kaur, (1937)24 AIR Lah 

90=171 I 0 683=39 PLR 228. 


mutation entries, Exs. P-4, P-6 and P-7. 
The lands, to which these mutations related, 
were situate in the Lyallpur district and 
were owned by Gujjars. But it has not been 
shown that they had migrated from Shakar- 
garh Tehsil to the colony. Further, it is 
not clear from the mutations that the lands 
were non-ancestral qua the collaterals. 
These mutations therefore are of no value 
in determining the question of custom in- 
volved in this case. No judicial instance, 
decided by this Court or a Subordinate 
Court has been cited. It must therefore be 
held that the lower Courts came to a cor- 
rect conclusion in deciding that the plain- 
tiff has failed to prove that he has a 
preferential right to succeed to the land in 
dispute, and his suit has been rightly dis- 
missed. The appeal fails and is dismissed 
with costs. 

g.n./r.k. Appeal dismissed . 
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Tek Chand and Dalip Singh JJ. 

Lala, Khazanchi Shah — Decree-holder 

— Appellant, 
v. 

Haji Niaz Ali — Judgment- debtor — 

Respondent. 

Letters Patent Appeal No. 179 of 1939, 
Decided on 15th April 1940, from judg- 
ment of Bhide J., Reported in A I R 1940 
Lah 126 . 

(a) Punjab Alienation of Land Act (13 of 
1900), S. 2 (3) — Onus to prove that land is 
agricultural is on judgment-debtor. 

The onus of the issue as to whether the land in 
dispute fell within the definition of 'land' as given 
in S. 2 (3) of the Aot is on the judgment-debtor. 

Punjab Alienation of Land Act (13 of 
1900), S. 2 (3) — Land situated near abadi with- 
m municipal limits — Adjacent land used for 
building sites — Land not cultivated for long 
time — Presumption is that land has ceased to 
be agricultural. 

The question whether land Is agricultural is not 
to be determined on description in the revenue 
papers though these are, no doubt, valuable as 
throwing light on how much the land has actually 
been used for a certain number of years. All the 
facts and the circumstances must be taken to- 
gether in determining whether land is or is not 
agricultural land within the meaning of the defi- 
nition. The mere fact that a judgment-debtor, as a 
last and desperate resort, proceeds to cultivate a 
few patches of land which has never been used for 
agriculture would not make the land agricultural 
land; nor would the fact that the land had lain 
fallow for one or two or more years necessarily 
make the land cease to be agricultural land. The 
fact that for a long time the land has not been 
cultivated and the fact that the land is situate 
near the abadi within municipal limits and the 
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fact that adjacent land is either a part of the 
abadi or is being used for building sites would 
tend to show that the land had ceased to be agri- 
cultural land unless the judgment-debtor rebutted 
the presumption arising from all these circum- 
stances by showing some circumstance which 
would tend to rebut the inference deducible from 
these circumstances. [P 440 0 1] 

*(c) Civil P. C. (1908), O. 41, R. 22— There 
can be cross-objections in Letters Patent Ap- 
peal from first appeal. 

Order 41 would apply to Letters Patent Appeals 
and in general there is no difference between the 
procedure in Letters Patent Appeals and ordinary 
appeals so far as the Civil Procedure Code is con- 
cerned. Cross- objections can be taken in Letters 
Patent Appeal from a first appeal '.AIR 1921 
PC 80; A I R 1931 All 2U (F B) and AIR 1926 
Mad 316 (F B) t Rel. on. [P 441 0 1] 

Aohhru Ram and Indar Dev Dua — 

for Appellant. 

Barkat Ali and Madan Mohan Lai — 

for Respondent. 

Dalip Singh J. — On 9th December 1926, 
one Niaz Ali mortgaged to the appellant 
one shop and a house situate in Sialkot, to- 
gether with certain land situated as follows: 
26 kanals 3 marlas in Pur Hiran; 42 kanals 
7 marlas in village Agowali; 3 kanals 9 mar- 
las in village Rangpura, which is said to be 
a suburb of Sialkot; 59 kanals 11 marlas in 
Mohal Usman, a suburb of Sambarial. The 
total mortgage amount was Rs. 17,500. On 
1st December 1934 the mortgagee brought 
a suit for Rs. 33,880 recoverable by sale of 
the mortgaged property. On 19th December 
1934 the parties compromised the suit. It 
was agreed that Rs. 28,500, with interest at 
1 per cent, per mensem, should be paid in 
one year. If there was default in the pay- 
ment, then the total sum due would be 
Rs. 32,000 out of which sum interest on 
Rs. 28,500 would be reckoned at 1 per cent, 
per mensem for one year and at the end of 
the first year interest would be reckoned on 
the entire sum of Rs. 32,000 at eight-annas 
per cent, per mensem. The property was 
held charged for the amount under the 
terms and conditions stated above. A deoree 
was drawn up in terms of the above com- 
promise on 19th December 1934. On 24th 
August 1935, the Kakezais to which tribe 
the mortgagor belonged were declared an 
agricultural tribe. 

On 11th December 1937, the deoree- 
holder took out execution for sale of the 
property in default of payment. . The judg- 
ment-debtor filed various objections which 
do not concern us. The house and the shop 
in Sialkot were held to be saleable but qua 
the land it was held that as the Kakezais 
had been deolared to be an agricultural 
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tribe under S. 16, Land Alienation Act, 
agricultural land could not be sold in exe- 
cution of the deoree. The question then 
arose how much of the land mortgaged was 
agricultural “land.” 42 kanals 7 marlas in 
village Agowali was admitted by the decree- 
holder to be agricultural land. The Senior 
Subordinate Judge held that 9 kanals 15 mar- 
las of land, khasra No. 169 in Pur Hiran, 
and 44 kanals 13 marlas of land in Mohal 
Usman were not agricultural land within 
the meaning of the definition in the Land 
Alienation Act, S. 2 (3). The rest of the land 
was held to be agricultural, and as he held 
that S. 16, Punjab Land Alienation Act, 
applied, it was not saleable. An appeal was 
taken to this Court and the learned Judge, 
sitting in Single Bench, held that S. 16 was 
applicable. He held that 4 kanals 7 marlas 
of land in Pur Hiran, in addition to the 
9 kanals 15 marlas held to be non-agrioul- 
tural by the Senior Subordinate Judge, were 
also non-agricultural, and against the find- 
ing that 44 kanals 13 marlas of land in 
Usman Mohal were non-agricultural, he held 
that this land was also agricultural and 
therefore not saleable. He gave no finding 
as to 3 kanals 13 marlas of land situated in 
Rangpura. He thus partially accepted the 
appeal of the deoree- holder and also ac- 
cepted the cross-objections of the judgment- 
debtor and passed a decree accordingly. 
From that judgment the decree-holder has 
come in Letters Patent Appeal and the 
judgment-debtor has filed cross-objections. 

As regards the land in Rangpura, it was 
omitted by inadvertence from the judgment 
of the learned Judge in Single Benoh. It is 
dear that in 1913-14 the land is described 
as banjar qadim and the learned counsel 
for the appellant contends that the onus of 
the issue as to whether the land in dispute 
fell within the definition of “land” as given 
in S. 2 (3), Land Alienation Act, was placed 
on the judgment-debtor, and there was no 
evidence that this land had been oooupied 
or let for agricultural purposes or purposes 
subservient to agriculture or pasture. The 
land itself is situate within municipal limits. 
There are no actual houses built on the 
land, but it is situate dose to the abadi. It 
has been banjar for nearly 40 years and 
there are building sites near the land in 
dispute. The land is not assessed to land 
revenue. He therefore contended that on 
the same lines as the learned Judge in 
Single Bench held that the Pur Hiran land 
was non-agricultural, this land should also 
be held not to be agricultural land. Qua 
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this portion of the land, in reply the learn- 
ed counsel for the judgment. debtor could 
only urge that the mere fact that the land 
was not assessed for land revenue or that 
it was situate close to the abadi or that it 
had remained banjar qadim for a large 
number of years would not show that the 
land had ceased to be agricultural land 
within the meaning of the definition. His 
contention was that the description of the 
land as banjar qadim showed that the land 
was culturable and that if it had not been 
culturable, it would have been described in 
the revenue papers as ghair mumkin. 

His contention then was that if land is 
culturable then the presumption should be 
that it is occupied or let for purposes of 
agriculture or for purposes subservient to 
agriculture or pasture. I do not agree with 
this contention. It appears to me that the 
question is not to be determined on descrip- 
tion in the revenue papers though these 
are no doubt valuable as throwing light on 
ihow much the land has actually been used 
[for a certain number of years. All the facts 
and the circumstances must be taken toge- 
ther in determining whether land is or is not 
agricultural land within the meaning of the 
definition. The mere fact that a judgment- 
debtor as a last and desperate resort pro- 
ceeds to cultivate a few patches of land 
which has never been used for agriculture 
would not make the land agricultural land; 
nor would the fact that the land had lain 
fallow for one or two or more years neces- 
sarily make the land cease -to be agricul- 
tural land. In considering in this particular 
case the circumstances, it appears to me 
that the very long lapse of time from 
1913-14 onwards during which the land 
has not been cultivated, and the fact that 
the land is situate near the abadi within 
municipal limits, and the fact that adjacent 
land is either a part of the abadi or is being 
used for building sites, would tend to show 
that the land had ceased to be agricultural 
land unless the judgment-debtor rebutted 
the presumption arising from all these cir- 
cumstances by showing some circumstance 
which would tend to rebut the inference 
deduoible from these circumstances. It 
must not be forgotten that the onus is on 
the judgment. debtor and in the absence of 
any circumstances tending to rebut the 
inference deducible from these circum- 
stances I would hold that it is not proved 
that this land, 3 kanals 13 marlas in village 
Bangpura, is agricultural land. 

I now come to deal with the land situate 
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in Usman Mahal. The area of this land is 
59 kanals 13 marlas and in 1914-15 the 
area was shown as follows : 58 kanals 13 
marlas as bhatta ghair mumkin; 1 kanal as 
ghair mumkin ahata chah ghair jari. In 
1918-19 20 kanals are shown as ghair 
mumkin bhatta and 39 kanals 13 marlas 
as maira chahi. In 1923-24 jamabandi the 
same entry is repeated. In the jamabandi 
of 1927-28 20 kanals are shown as ghair 
mumkin bhatta, 4 kanals as banjar jadid, 
34 kanals as maira chahi and 1 kanal ahata 
chah ghair jari. In the jamabandi of 1931-32 
58 kanals 13 marlas are shown as banjar 
kadim and 1 kanal as ahata chah ghair 
jari. In 1935-36 44 kanals 13 marlas are 
shown as banjar kadim, 14 kanals are 
shown as maira barani and 1 kanal as ahata 
chah ghair jari. The dispute in this appeal 
is only about the 44 kanals 13 marlas of 
land shown as banjar kadim. Now, this por- 
tion can be divided into two portions: one 
of 20 kanals ghair mumkin bhatta and one 
of 24 kanals 13 marlas. So far as the 20 
kanals are concerned, it appears that from 
1914-15 onwards it has been established 
as ghair mumkin bhatta or from 1931-32 
onwards as banjar kadim. It is thus clear 
that for a space of nearly over 20 years the 
land has never been cultivated at all and 
for some time at any rate it was also un- 
culturable land. There can be little doubt 
that in such a case it would be difficult to 
hold that the land is now to be considered 
occupied for agricultural purposes or pur- 
poses subservient to agriculture. 

As regards the other land the matter is 
more doubtful. It is true that originally it 
formed part of ghair mumkin bhatta but 
from 1918-19 onwards to 1927-28 it ap- 
pears that all this land together with some 
more land was actually cultivated. After 
1927-28 it appears to have not been culti- 
vated at all. The question is whether at the 
time when the land is being put to sale 
this land should be considered to be agri- 
cultural land. The matter is not entirely 
free from difficulty, but on the whole, it 
seems to me that the onus lay on the judg- 
ment-debtor to explain the six or eight 
years’ absence of cultivation and I would 
therefore hold that the judgment- debtor 
has not discharged the obligation of the 
issue and therefore this land also is not 
proved to be agricultural land. This finishes 
the land involved in the appeal of the appel- 
lant for the appellant has conceded that 
S. 16, Punjab Land Alienation Act, applies 
in the circumstances of the case. 


1940 


Khazanchi Shah v. Niaz Ali (Dalip Singh J.) 


I now oome to deal with the orosB- objec- 
tions of the judgment- debtor, and the first 
point that arises is whether there can be 
cross- objections in the Letters Patent ap- 
peal. On this point, there might have been 
originally some confliot of authority, but 
the matter appears to be set at re3t by a 
Privy Council judgment reported in 48 
Cal 481, 1 where it was held that O. 41 of 
the Code would apply to Letters Patent 
appeals and that in general there was no 
difference between the procedure in Letters 
Patent appeals and ordinary appeals so far 
as the Civil Procedure Code was concerned. 
Similarly, in AIR 1931 All 244, 2 a Full 
Bench of that Court appears to have over- 
ruled certain earlier rulings where similar 
points were held not to apply in Letters 
Patent appeals. In 49 Mad 291 3 a Full 
Bench came to the decision that in a 
Letters Patent appeal from an original 
order from a single Judge, cross-objeotions 
could be taken in Letters Patent appeal. 
The matter might be different in the oase 
of a second appeal, for, a Letters Patent ap- 
peal in such a case is only permissible with 
the certificate of the Judge who heard the 
case in single Bench. Therefore the ques- 
tion of cross-objeotions in such a case might 
raise a question of jurisdiction as distinct 
from a matter of procedure. But it is un- 
necessary to decide that point because in 
this case the Letters Patent appeal is from 
a first appeal and lies without any certi- 
ficate. In such a case, it appears to me that 
the question whether appeals should be 
taken or oross- objections should be allowed 
is merely a matter of procedure and does 
not raise any question of jurisdiction. I 
would therefore hold that the judgment- 
debtor is entitled to put in oross-objeotions 
to the appeal. 

The learned counsel for the judgment- 
debtor has confined his oross-objections to 
the Pur Hiran land which was given by the 
learned Judge in single Bench in addition 
to what had been allowed by the Senior 
Subordinate Judge. The khasra numbers of 
this land, as given in the judgment, are 
384, 591/378, 592/378, 379 and 593/378. 
Nothing has been said about 593/378 as it 
was not included in the cross-objeotions. As 

1. Mt. Sabitri Thakurain v. Savl, (1921) 8 AIR 

P C 80=00 1 C 274=48 1 A 76=48 Cal 481 (PC). 

2. Mt. Abhilakhi v. Sada Nand, (1931) 18AIR 

All 244=132 I C 24=53 All 535=1931 A L J 

187 (P B). 

3. Venkateshan Ohetty v. Mofci Ohand Gulab 

Ohand, (1926) 13 AIR Mad 316=93 I C 293 

=49 Mad 291=50 M L J 190 (F B). 
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regards the other numbers, N 03 . 591/378, 
592/378 and 379 can be disposed of shortly. 
It appears that all of them have been 
banjar kadim for a long time, at least since 
1914.15, and there is nothing to show that 
they have been used for any purpose sub- 
servient to agriculture or for pasture. I see 
no reason to interfere with the decision 
of the learned Judge in single Bench qua 
these numbers. As regards No. 384, the 
matter is a little more doubtful. No. 384 
is described as a chhappar and it is con- 
tended by the learned counsel for the judg- 
ment. debtor with some force that at any 
rate the water of this chhappar would in 
all probability be used for agricultural pur- 
poses or purposes subservient to agriculture, 
e. g., by way of watering cattle. He has 
relied on the fact that a number which ap- 
pears contiguous, 383, is described in the 
jamabandi as abi, irrigated by a jhalar and 
he contends that the jhalar is in all pro- 
bability put in the chhappar and used to 
draw water from the chhappar for the pur- 
pose of irrigating the land in 383. This 
may be possible, but in the absence of all 
evidence on the subject which the judg- 
ment. debtor could easily have led, it is 
difficult in the Letters Patent appeal to 
hold that this land under the chhappar or 
the chhappar itself is proved to be used for 
purposes subservient to agriculture or for 
purposes of agriculture. I would therefore 
hold that the judgment-debtor has not dis- 
charged the onus of the issue which admit- 
tedly lay on him as regards this number 
also. 

The result is that I would accept the 
appeal of the decree-holder and hold that 
3 kanals 13 marlas of land in Bangpura, 
44 kanals 13 marlas of land in Usman 
Mohal and 9 kanals 15 marlas of land in 
Pur Hiran, khasra No. 169, and a further 
area of khasra Nos. 384, 591/378, 592/378, 
379 and 493/378 are not proved to be agri- 
cultural land and are therefore saleable in 
execution of the decree. I would therefore 
accept the appeal to the extent indicated 
above, and would dismiss the cross. objec- 
tions. The appellant will get his costs in 
this appeal. The parties will bear their 
own costs in cross-objections. 

Tek Chand J. — I agree in the conclu- 
sion reached by my learned brother. 

D.s./tf.K. Appeal partly allowed. 
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Tek Chand J. 

Kesar Singh — Plaintiff — Petitioner. 

v. 

Wazir Singh — Defendant — 

Respondent. 

Civil Revn. No. 559 of 1938, Decided on 
14th June 1940, for revision of decree of 
Sub-Judge, Third Class, Batala, D/- 20th 
April 1938. 

& Limitation Act (1908), S. 20 — A borrowing 
certain sum as loan from B — Entry regarding 
loan made in B's bahi and thumb-marked by 
A — Entry silent regarding interest — Before 
expiry of three years A paying certain sum to 
B — Endorsement recording payment made in 
B’s bahi thumb-marked by A without stating 
whether it was towards interest or part pay- 
ment of principal — Payment held must be 
taken to have been made in part payment of 
principal and was covered by S. 20. 

A borrowed certain amount as loan from B. An 
entry to this effect was made in B’s bahi which 
was thumb-marked by A. The entry was silent on 
the point of interest. Before the expiry of three 
years from the date of loan A paid certain sum to 
B and an endorsement recording the fact of pay- 
ment was made in B’s bahi below the entry relat- 
ing to the original loan. This endorsement was 
also thumb.marked by A but it did not state whe- 
ther the payment was towards interest or in part 
payment of principal. It merely stated that the 
payment had been made “in the above account:” 

Held that as the loan bore no interest the pay- 
ment must necessarily be taken to have been made 
in part payment of the principal. The faot of the 
part payment having been entered in the bahi and 
the entry thumb-marked by .4, the case was clearly 
covered by S. 20 : AIR 1937 Lah 820, held over- 
ruled by A I R 1940 P C 63. [P 446 0 1] 

Nand Lai Bhalla — for Petitioner. 

Kharak Singh — for Respondent. 

Order of Reference 

Tek Chand J . — This is a petition under 
S. 25 of Act 9 of 1887 for revision of the 
decree of the Judge, Small Cause Court, 
Batala, dismissing as barred by limitation 
the plaintiff, petitioner’s suit for recovery 
of a certain sum of money. The amount 
sued for is small, but the questions of law 
involved are of considerable difficulty on 
which there is a serious conflict o£ judicial 
opinion. The facts found are that on 23rd 
January 1932, Wazir Singh, defendant, bor- 
rowed Rs. 60 from Kesar Singh, plaintiff, 
when an entry was made in the plaintiff’s 
bahi, and was thumb- marked by the defen- 
dant. Before the expiry of three years from 
the date of the loan, on 14th January 1935, 
the defendant paid Rs. 10 to the plaintiff, 
and an endorsement recording the fact of 
payment was made in the plaintiff’s bahi, 
below the entry relating to the original 


advance. This endorsement was written by 
one Nathu and was thumb-marked by the 
defendant, Wazir Singh. The endorsement 
however did not state whether the payment 
was towards interest or in part payment of 
the principal. It merely stated that Rs. 10 
had been paid “in the above account.” On 
14th January 1938, the plaintiff instituted 
a suit against the defendant for recovery of 
Rs. 99-8-0 alleged to be due in the account, 
after charging interest at Re. 1-9-0 per cent, 
per annum and giving credit for Rs. 10 re- 
ceived on 14th January 1935. In the plaint, 
it was stated that the suit was within limi- 
tation by reason of the aforesaid acknow- 
ledgment of the payment of Rs. 10 by the 
defendant. 

The defendant raised various defences, of 
which the only one now material is that 
the suit was barred by limitation. He denied 
having repaid Rs. 10 on 14th January 1935, 
or having thumb- marked the endorsement, 
and pleaded in the alternative that the 
endorsement, even if genuine, did not fulfil 
the requirements of S. 20, Limitation Act, 
so as to give the plaintiff a fresh period to 
sue. The learned Judge has found as a faot 
that the defendant had paid Rs. 10 in ac- 
count, and that the endorsement had been 
thumb- marked by the defendant, but he has 
held following a Division Bench decision of 


this Court in A I R 1937 Lah 820=172 I O 
455 1 that it did not fulfil the requirements 
of S. 20. He has, accordingly, dismissed the 
suit. On revision, the findings of fact arrived 
at by the Court below are accepted by both 
parties. The only point in dispute is whe- 
ther the suit was within time. The period 
of limitation prescribed for such suits is 
three years from the date of the loan, whioh 
was 23rd January 1932. Before the expiry 
of that period however, the defendant paid 
Rs. 10 to the plaintiff on 14th January 1935 
and thumb-marked an acknowledgment of 
this payment. If this acknowledgment satis- 
fied the requirements of S. 20, Limitation 
Act, the plaintiff had a fresh period of three 
years from that date to sue and the suit is 
within time : if not, it is clearly statute- 
barred. S. 20, Limitation Act, as amended 
by Act 1 of 1927 (which came into force on 
1st January 1928) reads as follows : 

Where interest on a debt or legacy is, before e 
expiration of the prescribed period, paid as 
by the person liable to pay the debt or eg : y» 
by his agent duly authorized in this behalf or 
where part of the principal of a deb s» 
expiration of the prescribe d period, paid by the 
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debtor or by his agent duly authorized in this 
behalf, a fresh period of limitation shall be com- 
puted from the time when the payment was made: 
provided that, save in the case of a payment of 
interest made before the 1st day of January 1928, 
an acknowledgment of the payment apppears in 
the handwriting, of, or in a writing signed by, 
the person making the payment. 

Under the Section, as it stood before the 
amendment of 1927, the proviso was word- 
ed differently; it stated: 

Provided that in the case of payment of princi- 
pal of a debt the faot of payment appeared in the 
handwriting of the person making the same. 

It will be seen that before the amend- 
ment, the acknowledgment of payment of 
interest need not have appeared in the 
handwriting of, or in a writing signed by, 
the person making the payment. The fact 
of suoh payment was required to be in 
the handwriting of the person making the 
payment, only when it was made in part 
payment of the principal. This enabled 
creditors to plead oral payments of interest 
and led to many false claims being made 
on bogus payments of interest, supported 
by oral evidence. In order to put a stop 
to such claims, the Legislature made the 
amendment mentioned above. Under the 
law, as it now stands, the acknowledgment 
of payment, if made after 1st January 1928, 
must appear in the handwriting of, or in a 
writing signed by, the person making the 
payment, whether the payment is made 
towards interest or principal. It may be 
stated, that under S. 3 (52), General Clauses 
Act, “sign,” with its grammatical variations 
and cognate expressions, with reference to 
a person who is unable to write his name, 
inoludes a “mark.” Therefore, the endorse- 
ment in this case satisfies the requirements 
of the proviso to S. 20. The endorsement, 
however, does not specify whether the pay- 
ment was towards interest as suoh, or was 
part payment of the principal. It is urged 
on behalf of the plaintiff- petitioner that as 
the amount is not stated in the endorse- 
ment, or otherwise proved, to have been 
paid towards interest as such, it must be 
taken to have been paid in part payment 
of tbe principal and therefore the case 
falls under para. 2 of S. 20 and time is ex- 
tended. It is also contended that AIK 
1937 Lah 820 1 was not correctly decided 
and that it is in conflict with the decisions 
of other High Courts. In that case, a sum 
of Rs. 100 had been paid within three years 
of the execution of a pro- note and at the 
time of payment an endorsement to that 
effeot had been made by the debtor and 
signed by him, but it was not stated wbe- 
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ther the payment was towards interest or 
part principal. It was held that 
a general payment, unspecified on account, does 
not comply with the requirements of 8. 20 and 
does not save limitation, unless it is appropriated 
by the creditor towards the principal or interest 
before the expiration of limitation. 

As in that case, no such appropriation was 
found to have been made, the acknowledg- 
ment was held to be ineffectual and the 
suit dismissed. In coming to this conclu- 
sion the learned Judges followed, without 
discussion, the view of the majority (three 
out of five Judges) of the Full Bench of 
the Allahabad High Court in 58 All 26 1. 2 
There Sulaiman C. J. (Niamat Ullah and 
Rachhpal Singh JJ. concurring) laid down 
that when a payment is made without any 
specification, it cannot be said that it must 
either be a payment of interest as such by 
the debtor, or it must be a part payment of 
the principal by the debtor within the 
meaning of S. 20, Limitation Act, (p. 273). 
Of the dissenting Judges, Thom J. held 
that an unspecified payment of this kind 
must be taken to have been made either to- 
wards interest, or as part payment of capital, 
or partly towards interest and partly to- 
wards capital, and whichever be the case, 
a fresh period of limitation will begin to 
run from the date of payment (p. 278). 
The other Judge, Bajpai J. also came to the 
same conclusion, and observed that, if the 
payment cannot be said to have been made 
towards interest, it must be presumed to 
have been made as payment of a part of 
the principal. Both these learned Judges 
further held that after the amendment of 
1927, payment of interest and part pay- 
ment of principal are intended to stand on 
the same footing and the words “as suoh” 
have now lost much of their former im- 
portance and significance. The view of the 
minority was in accord with some earlier 
rulings of the Allahabad High Court. In 
52 All 459, 3 it had been held that the 
effect of the first two paragraphs of S. 20 
was that, unless the creditor can show that 
at the time the amount was paid as in- 
terest, it will be treated as having been paid 
towards the principal and, if the conditions 
laid down in the proviso were fulfilled, 
limitation would be saved. 

The Patna High Court has recently con- 
sidered the question in two cases, reported 

2. Udaipal Singh v. Lafehmi Chand, (1935) 22 

A I R All 946=159 I O 387=1935 A L J 

1029=68 All 261 (F B). 

3. M. B. Singh & Co. v. Sircar & Co., (1930) 17 

A I R All 392=127 I 0 681=52 All 459= 

1930 ALJ 590. 
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in 16 Pat 27 1 and 16 Pat 294,° in both of 
which the view taken by the majority of 
the Allahabad High Court in 58 All 261, 2 
has been dissented from, and the opinion 
of the minority followed. In the latter 
case it was observed by the learned Chief 
Justice that 

the eOect of the amendment of 1927 was to re- 
move the distinction between the two kinds of 
payments as to all payments made after the first 
day of January 192S. Therefore as to payments 
before the first day of January 1928, the words 
as such have some significance, because they 
make it clear in the case of a payment towards 
interest, which is not required to be evidenced by 
writing, it should be clear that the payment was 
in fact towards interest and not left as a matter 
of doubt. As to payments made after the first of 
January 1928, they are now placed on equality. 

The question also came up before the 
Rangoon High Court in 1938 BLR 591, 6 
where Goodman Roberts C. J. and Dunk- 
ley J. held that 

for the purpose of saving limitation it is immate- 
rial whether a payment, made by a debtor after 
1st January 1928, is towards interest or towards 
principal. In either case, provided the payment is 
made within the period of limitation and the re- 
quirement as to writing is carried out, a fresh 
period of limitation begins under S. 20, Limita- 
tion Act. 

The recent decisions of the Madras High 
Court are also to the same effect. In 58 
Mad 418' it was held by Varadachariar and 
Burn JJ. that 

where a part payment is evidenced by a writing 
which is signed by the person making the pay- 
ment, it makes no difference whether the payment 
is held to be for interest or for principal or for 
both. 

See also to the same effect AIR 1938 
Mad 601, 8 affirming on Letters Patent ap- 
peal the decision of a Single Bench in A I R 
1936 Mad 848. 9 In Calcutta, the leading 
case is 44 Cal 567, 10 decided in 1916, where 
it was laid down that, if a payment is not 
shown to have been made towards interest 
as such 

4. Bhaga Co-operative Society v. Debi Mangal 

Prasad Sinha, (1937) 24 AIR Pat 410=170 
I C 130=16 Pat 27=18 P L T 309. 

5. Bankanidhi Santra v. Godipatna Co-operative 
Society (1938) 25 A I R Pat 183=174 I G 
1005=16 Pat 294=18 P L T 563. 

6. Khan Sahib v. Uchil Ahmad, (1938) 25 A I R 

Rang 280 = 176 I C 865 = 1938 R L R 591. 

7. Lakshmi Naidu v. Gunnamma, (1935) 22 
AIR Mad 101=154 I C 1053=58 Mad 418= 

68 M L J 470. 

8. Kandaswami Mudaliar v. Thevammal, (1938) 

25 A I R Mad 601 = 177 I C 743 = I L R 
(1938) Mad 1090 = (1938) 1 M L J 620. 

9. Kandaswami Mudaliar v. Thevammal, (1936) 

23 A I R Mad 848 = 165 I G 225 = (1937) 2 
M L J 54. 

10. Hemchandra v. Puma Chandra, (1918) 5 AIR 
Cal 891=44 Cal 567 = 22 OWN 190. 
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then the payment being proved, and there being 
admittedly a document in the handwriting of the 
defendant from which the fact of payment appears, 
the payment must be taken to be a payment on 
account of principal. 

In A I R 1937 Sind 95=168 I C 820, 11 
a Bench of the Judicial Commissioners, 
treated an unspecified payment evidenced 
by a writing signed by the debtor, as pay- 
ment of part principal and held that it was 
enough to save limitation under S. 20. In 
14 Lah 580, 13 a payment made by cheque 
(without any forwarding letter as to whe- 
ther it was towards interest or principal) 
accepted by the creditor and subsequently 
honoured by the Bank, was held to amount 
to a part payment of the principal debt, and 
was held sufficient to 9ave limitation under 
S. 20. This ruling has since been followed 
in 144 I C 641 13 and other cases decided in 
this Court, and the view taken therein is in 
accord with 42 Cal 1043; 14 9 Pat 851; 16 and 
129 I C 909=A I R 1931 Sind 28. 16 It will 
thus be seen that the view of the majority 
of the Allahabad Full Bench in 58 All 261 2 
which was followed, without discussion, in • 
AIR 1937 Lah 820, 1 has been expressly 
dissented from in Patna, Madras, Sind and 
Rangoon, and does not appear to be in ac- 
cord with some earlier rulings of this Court 
and the Calcutta Court. On the other hand 
a Division Bench of the Bombay High 
Court has, in a recent case, AIR 1938 Bom 
467, 17 accepted the majority decision in 58 
All 261 2 as correct and has dissented from 
the Patna and Madras cases cited above. In 
view of this conflict of authority and hav- 
ing regard to the fact that the question is of 
general importance and is frequently aris- 
ing, I think it desirable that it be settled 
authoritatively by a larger Bench. 

In the lower Court it was argued, in 
the alternative, on behalf of the plaintiff- 

11. Hari Ram Daulafc Ram v. Ram Singh Gopal 
SiDgh, (1937) 24 A I R Sind 95 = 168 I C 820 
=31 S L R 68. 

12. Jagtumal Sada9ukh Rai v. Charanji Lai Fakir 

Chand, (1933) 20 A I R Lah 341=141 I C 611 
= 14 Lah 580 = 34 P L R 514. 

13. Dial Singh v. Davindar Singh, (1933) 20 AIR 

Lah 741 = 144 I C 641. 

14. Kedar Nath v. Dinobandhn Shaha, (1916) 3 
A I R Cal 580=31 I C 626=42 Cal 1043 = 19 
C W N 724. 

15. Kesarichand Johr Mull v. Mukteswar Tri- 

gunait, (1930) 17 A I R Pat 372=126 I C 898 
= 9 Pat 851. 

16. Chotirmal Tirithdas v. Rupchacd Raghunath 

Das, (1931) 18 A I R Sind 28=129 I C 909 = 

25 S L R 360. 

17. Bai Havabu v. Isup Musa Patil, (1939) 25 

AIR Bom 467=178 I C S44 = 40 Bom L R 
968. 
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petitioner, that if it be held that the en- AIR 1940 P C 63. 25 All that remains to 


dorsement in question did not satisfy the 
requirements of S. 20, it was, at any rate, 
a valid aoknowledgment of liability under 
S. 19. But the lower Court overruled this 
contention without any discussion. The 
argument has been repeated before me, and 
it has been urged that an endorsement of 
this kind, signed by the debtor on the docu- 
• ment evidencing the original transaction 
between the parties, and stating that a sum 
of money had been paid “in this account,” 
where the sum paid is less than the interest 
due on that date, is a valid acknowledgment 
of liability for the balance under S. 19, and 
gives a fresh starting point of limitation. In 
support of this contention reliance is plaoed 
on 40 Mad 698; 18 AIR 1935 Mad 245= 
157 IC 272; 19 47 Bom 632; 20 48 Cal 1046; 21 
91 1 C 402; 22 28 I C 15 = A I R 1916 Mad 
138 23 and the recent decision of the Ran- 
goon High Court in A I R 1938 Rang 84= 
175 I C 550. 24 On the other hand, it has 
been held by a Full Bench of the Allahabad 
High Court in 68 All 261, 2 already cited, 
that an endorsement of this kind on the 
back of the bond, without any further spe- 
cification or details, does not operate as an 
acknowledgment within the meaning of 
S. 19 of the Act. On this point all the five 
Judges composing the Full Benoh were 
unanimous. This question also therefore 
requires fuller consideration. For the fore- 
going reasons, I refer this case to a Division 
Benoh. An early date shall be fixed. 

(In view of the conflict of judicial opi- 
nion on the question of law, the Division 
Benoh before which the case was posted 
referred it to a Full Bench.) 

Order of the Full Bench 
Teh Chand t Bhide and Beckett JJ. — 
The question of law referred to the Full 
Bench has since been authoritatively settled 
by their Lordships of the Privy Council in 

18. Venkatakriahniah v. Subbrayudu, (1917) 4 AIR 

Mad 805 = 36 I C 240 = 40 Mad 698. 

19. Kriahnaawami Naickorv. Thiruvangada Muda- 

liar, (1936) 22 A I R Mad 245=157 I C 272 = 
68MLJ 63. 

20. Ganoah Narhar v. Dafctatrava Pandurang, 

(1923) 10 A I R Bom 239 = 72 I C 249 = 47 
Bom 632 = 25 Bom L R 144. 

21. Praaanna Kumar v. Niranjan Ray, (1921) 8 

A I R Cal 331=64 I C 988=48 Cal 1046 = 83 
O L J 433 = 26 O W N 213. 

22. Raghoba v. Gopi, (1926) 13 A I R Nag 252 = 

91 I O 402. 

28, Bamkrl8hna Cbetty v. Veukatasubbiah Chetty, 
(1916) 8 A I R Mad 138 = 28 I C 15. 

24. Kaalvlawanathan Cbettyar v. Lakabmauan 
Chetty ar, (1938) 25 A I R Rang 84 = 175 IO 
550 = 1987 R L R 421. 


be done is to apply the law as laid down by 
their Lordships to the facts of each case. 
This can be done more conveniently by a 
Judge in Single Bench. We accordingly 
remit these to the Single Bench for dis- 
posal. A very early date shall bo fixed. 

Tek Chand J. — The facts of the case are 
set out in my Order dated 9th June 1939 by 
which the case was referred to a Division 
Bench. The Division Bench in turn sent 
the case to a Full Bench in order to decide 
the question of law involved, on which 
there was a serious conflict of judicial opi- 
nion in the Courts in India. Before the 
hearing of the case by the Full Bench, 
however, their Lordships of the Privy 
Council had authoritatively settled the ques- 
tion of law in A I R 1940 P C 63. 25 In 
view of this decision, the Full Bench did 
not think it necessary to hear the case but 
remitted it to the Single Bench for disposal 
in accordance with the principles settled 
by their Lordships. The case has accord- 
ingly come up before me again. Briefly, 
the facts are that on 23rd January 1932 
Wazir Singh, defendant, borrowed Rs. 60 
from Kesar Singh, plaintiff. An entry to 
this effect was made in the plaintiff’s bahi, 
which was thumb marked by the defendant. 
Before the expiry of three years from the 
date of the loan the defendant, on 14th 
January 1935, paid Rs. 10 to the plaintiff 
and an endorsement, recording the fact of 
the payment, was made in the plaintiff's 
bahi below the entry relating to the original 
loan. This endorsement, also was thumb- 
marked by the defendant. On 14th Janu- 
ary 1938, the plaintiff sued the defendant 
for recovery of Rs. 99-8-0 alleged to be the 
amount due in this account. He averred 
that the loan carried interest at Rs. 1-9-0 
per cent, per mensem. Calculating interest 
at this rate and giving credit -for Rs. 10 
alleged to have been received on 14th 
January 1935 the plaintiff sued for recovery 
of Rs. 99-8-0. 

The defendant denied having taken the 
loan or repaid Rs. 10. He also denied that 
he had thumb-marked the original entry or 
the endorsement relating to the payment of 
Rs. 10. He further pleaded that the suit 
was barred by limitation. The Judge, Small 
Cause Court, found that the loan of Rs. 60 
had been advanced and the entry thumb- 
marked by the defendant. He found how- 
ever that no interest was agreed to be paid. 
25. Rama Shah v. Lai Chand, (1940) 27 AIR P~( 1 
63=187 I 0 233= I L R (1940) Ear 134 (PC). 
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He gave no finding as to whether the sum 
of Rs. 10 had been repaid. He held that 
this payment and the endorsement would 
not save limitation under S. 20, as the 
payment, not having been made towards 
interest as such and not having been appro- 
priated towards principal, it did not save 
limitation. The finding that Rs. 60 had 
been advanced as a loan is one of fact and 
has not been challenged by the learned 
counsel for the respondent before me. As 
regards the repayment of Rs. 10 the learn- 
ed Judge has given no finding, but both 
counsel asked me that, instead of remanding 
the case, I should examine the evidence 
myself and come to a finding on it. I have 
accordingly examined the evidence bearing 
on this point and have heard counsel. This 
evidence, in my opinion, is conclusive in 
favour of the plaintiff. This entry purports 
to have been thumb-marked by the defen- 
dant. The scribe Nathu (P. W. 1) and the 
plaintiff have both deposed that the sum of 
Rs. 10 was actually paid and the entry 
thumb, marked by the defendant. The de- 
fendant did not go into the witness-box nor 
did he produce any other evidence in rebut- 
tal. It must therefore be held that Rs. 10 
was repaid by the defendant to the plain- 
tiff in this account on 14th January 1935 
and that the entry relating to the payment 
was thumb-marked by the defendant. 

Though the plaintiff alleged that the loan 
carried interest at Re. 1-9-0 per cent, per 
mensem, there is no proof on the record 
in support of this allegation. The ori- 
ginal entry is silent on the point and the 
oral evidence bearing on it has not been 
believed by the trial Judge. It must there- 
fore be taken that the loan bore no interest. 
This being so, the payment of Rs. 10 on 
14th January 1935 must necessarily be 
taken to have been made in part payment 
of the principal. The fact of the part pay- 
ment having been entered in the bahi and 
the entry thumb-marked by the defendant, 
the case is clearly covered by S. 20, Limi- 
tation Act, under which the plaintiff got a 
fresh period of three years from that date 
to sue. The suit having been brought with- 
in that period is within time. I accordingly 
accept the petition for revision and grant 
the plaintiff a decree for Rs. 50 against the 
defendant. In theoiroumstances, the parties 
are left to bear their own costs throughout. 

D.s./R.K. Petition accepted. 
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Young C. J. and Sale J. 

District Official Receiver , Amritsar 

v. 

Firm Sohan Lal Ramji Dass and others. 

Civil Revn. Nos. 340 to 346 of 1939, 
Decided on 4th July 1940. 

0 Civil P. C. (1908), 0.7, R. 11 and 

'J. 33,^ R.^ 8 — Application to sue' in forma 
pauperis dismissed — O. 7, R. 11 does not apply. 

Order 7, R. 11 does not apply to an application 
for permission to sue in forma pauperis. Such an 
application is specifically dealt with byO. 83, R. 8, 
which makes it clear that an application for per- 
mission to sue in forma pauperis is only deemed 
to be a plaint in the suit, when the application is 
granted. Where the application has never been 
granted 0.7, R. 11 does not apply. [P 447 0 1) 

* (*>) . Civil P * C * (1908), S. 149 and O. 33- 
Application to sue In forma pauperis found 
mala fide — No extension of time under S. 149 
should be allowed. 

Where an application to sue in forma pauperis 
is found to be mala fide the Court in the exercise 
of its discretion is justified in refusing to grant 
extension of time under S. 149: AIR1923 Rang 256; 
17 All 526 and 18 All 206, Bel. on. [P 447 C 1, 2] 

Shamair Chand — for Petitioner. 

Dina Nath Bhasin — for Respondents. 

Young C. J. — The Judge in Chambers 
has referred this petition in revision to a 
Division Bench for decision. The point 
referred is : The Official Receiver of Amrit- 
sar had to deal with an insolvent’s estate. 
He filed several suits and applied that he 
should be allowed to proceed in forma pau- 
peris. These applications were not accepted 
by the learned Subordinate Judge. After 
the lapse of some time the Official Receiver 
applied that he should be allowed to pay 
the full stamp duty on these plaints and to 
withdraw his applications that the suits 
should be treated in forma pauperis. The 
learned Subordinate Judge, acting under 
S. 149, Civil P. C., refused to allow the 
court- fees at that stage to be paid on the 
ground that the Official Receiver had not 
made these applications for permission to 
sue in forma pauperis bona fide. On the 
matter coming before the learned Judge in 
Chambers in this Court in revision, reliance 
was placed on two decisions of this Court 
reported in 38 P L R 79 l and 38 P L R 
429. 2 He pointed out that there was no 
discussion in these rulings dealing with the 
question of good faith and he was doubtful 
whether these rulings really 

were intended to lay down that even when the ap- 
plications for permission to sue in forma pauperis 
are not made in good faith, the applicants are en- 
titled to an ext ension o f time under S. 149, C.P.C. 

1. Dharma Das v. Parbati, (1936) 38 P L R 79. 

2. Sultan v. Kanehi Ram, (1936) 38 P LR 429. 
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He also referred to 17 All 526 3 and 18 
All 206, 4 and also 1 Rang 196 6 where it 
was held that where an application for per- 
mission to sue in forma pauperis is not 
made in good faith, no extension of time 
under S. 149 should be granted. The first 
point taken by counsel for the petitioner in 
reply to an objection from the Benoh is 
that an application for revision lies in that 
the learned Subordinate Judge has acted in 
the exercise of his jurisdiction illegally or 
with material irregularity. He contends 
that an application for permission to sue in 
forma pauperis is a plaint coming within 
O. 7, R. 11, Civil P. C. Therefore, if this be 
conceded he contends that under O. 7, 
R. 11 (c) the learned Judge was bound to 
give time for payment of the fee3. He 
argues that having failed to give time he 
has acted illegally or with material irregu- 
larity. In the first plaoe, O. 7, R. 11, does 
not apply to an application for permission 
to sue in forma pauperis. Such an applica- 
tion is specifically dealt with by O. 33, R. 8. 
This provision of the Civil Procedure Code 
makes it clear that an application for per. 
mission to sue in forma pauperis is only 
deemed to be a plaint in the suit when the 
application is granted. The application in 
this case has never been granted and there- 
fore O. 7, R. 11 does not apply. We there- 
fore hold that no revision lies. It is however 
necessary to deal with the point raised by 
the learned referring Judge which involves 
proper construction of S. 149, Civil P. C. It 
appears to us that there is no difficulty 
about this point. S. 149 is as follows : 

Where the whole or any part of any fee prescribed 
for any document by the law for the time being 
In force relating to court-fees has not been paid, 
the Court may, in its discretion, at any Btage, allow 
the person, by whom such fee is payable, to pay 
the whole or part, as the case may be, of such 
oourt-fee; and upon suoh payment the document, 
in respect of which such fee Is payable, shall have 
the same force and effect as if such fee had been 
paid in the first instance. 

The material words, as far as these appli- 
cations in revision are concerned are 
that the Court may, in its discretion, allow the 
person, by whom suoh fee is payable, to pay the 
whole or part of suoh court-fee. 

The statute deliberately gives discretion 
to the Court. We can imagine no better use 
of a Court’s discretion than that which is 
used in this case where the Court finds that 

3. Naraini Quar v. Makhan Lai, (1895) 17 All 526 

=1895 AWN 106. 

4. Abbasi Begum v. Nanhi Begum, (1896) 18 All 

206=1896 A W N 33. 

5. Book Lai v. Dal Chand, (1923) 10 A I R Rang 

256=74 1 0 835=1 Rang 196. 


there has been an application made mala 
fide. We agree with the learned Single 
Judge of the Rangoon High Court in his 
view reported in 1 Rang 196 6 on p. 198 
where he says : 

I must hold that both applications to sue in 
forma pauperis were fraudulent. S. 149 gives the 
Court discretion in the matter and in my opinion 
this is not a case in which that discretion should 
be exorcised. 

It was argued that the finding of the 
learnod Subordinate Judge was not based 
on evidence. There is no force in this argu- 
ment. The learned Judge dealt with the 
evidence at some length and we consider 
there was evidence on which he could find 
as he did. We therefore dismiss these peti- 
tions with costs. No order as to costs in 
Civil Revision Nos. 342 and 345 of 1939. 

G.N./r.K. Petitions dismissed . 
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Tek Chand and Beckett JJ. 

Shankar Das — Defendant — Appellant. 

: v * 

Firm Hindu J oint Family Ladha Ram - 
Ganesh Das — Plainti ff — Respondent. 

S. A. No. 583 of 1939, D/- 25-6-1940. 

Punjab Relief of Indebtedness Act (7 of 
1934), Ss. 9 and 26 — Incompetency or other- 
wise of application under S. 9 does not affect 
question of extension of limitation under S. 26. 

In order to decide whether an , application be- 
fore the Board under S. 9 is or is not competent 
and whether it comes or does not come within tho 
jurisdiction of the Board, as determined by tho 
provisions of the Act, a proceeding before the Board 
is necessary. The mere fact that the decision of 
the Board is that the application is incompetent 
or otherwise, does not affect the question of tho 
extension of the limitation under S. 26 : A I R 
1938 Lah 780, Approved. [P 448 G 1] 

J. L. Kapur — for Appellant. 

Amar Nath Chopra — for Respondent. 

Tek Chand J. — The plaintiff firm, 
Ladha Ram-Ganesh Das, instituted a suit 
against the defendant-appellant Shankar 
Das for recovery of Rs. 2300 on foot of a 
nanwan which the latter had executed in 
the plaintiff’s bahi for Rs. 1926 on 8th 
November 1933. The trial Court dismissed 
the suit, but on appeal the learned District 
Judge has passed a decree for Rs. 1926 
with costs in both Courts. The defendant 
appeals (Regular Second Appeal No. 583 
of 1939) praying for the dismissal of the 
suit in its entirety. The plaintiff has filed 
a cross-appeal (Regular Second Appeal 
No. 709 of 1939) asking that the decree be 
enhanced by Rs. 374 which has been dis- 
allowed by the District Judge. Both these 
appeals will be disposed of in this judgment. 
The first contention raised by the defen- 
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dant in his appeal is that the suit is barred 
by time, the nanwan, on the basis of which 
the suit was brought having been executed 
on 8th November 1933 and the suit insti- 
tuted more than three years after that 
date on 1st March 1937. It appears that 
on 7th November 1936 the plaintiff had 
made an application before the Debt Con- 
ciliation Board, Jhang for effecting a set- 
tlement between Shankar Das and his 
creditors, under S. 9, Punjab Belief of In- 
debtedness Act. This application was dis- 
missed by the Board on 1st March 1937. 
The plaintiff claims that under S. 26 of the 
Act he was entitled to deduct the period 
during which the proceedings remained 
pending before the Conciliation Board and 
that, if this period is excluded, the suit is 
within time. The learned District Judge, 
following a single Bench decision of this 
Court in A I E 1938 Lah 780, 1 has upheld 
the plaintiff’s contention and has found the 
suit to be within time. 

Mr. J. L. Kapur on behalf of the defendant 
challenges the correctness of this ruling 
and urges that under S. 26 the plaintiff is 
not entitled to deduct the period during 
which the proceedings remained pending 
before the Conciliation Board. His conten- 
tion is that the defendant Shankar Das is 
not a “debtor” as defined in S. 7 (2) of the 
Act and therefore the application made by 
Ladha Bam before the Board under S. 9 
did not lie. In my opinion, this contention 
is without force and, if I may say so with 
all respect, the law was correctly laid down 
by Dalip Singh J. in the ruling cited. In 
order to decide whether an application be- 
fore the Board is or is not competent and 
whether it comes or does not come within 
the jurisdiction of the Board, as determined 
by the provisions of the Act, a proceeding 
before the Board is necessary. The mere 
fact that the decision of the Board is that 
the application is incompetent or other- 
wise, does not affect the question of the 
extension of the limitation under S. 26. 

I, accordingly, uphold the decision of the 
learned District Judge that the suit is with- 
in time. (The Court then discussed the point 
about the recovery of the amount decreed, 
dismissed the defendant’s appeal and pro- 
ceeded.) The plaintiff, in his appeal, claims 
interest on Bs. 1926. The nanwan however 
does not contain any stipulation to pay in- 
terest. Admittedly no notice under the In- 
terest Act was sent, nor has it been shown 

1. Wary am Singh v. Pheru, (1938) 25 AIR Lah 
780=179 I C 468. 


how the plaintiff is otherwise entitled to 
claim interest. The District Judge was 
therefore right in disallowing this part of 
the plaintiff’s claim. His appeal is without 
substance and is dismissed. In the peculiar 
circumstances of the case the parties are 
left, to bear their own costs throughout. 
d.s./r.k. Appeal dismissed . 
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Monroe J. 

Mt. Mariam v. Fazal Karim. 

S. A. No. 1046 of 1939, D/-22-1-1940. 

Dissolution of Muslim Marriages Act (1939), 

S. 4 — S. 4 is not retrospective. 

Section 4 is not retrospective and consequently 
in the case of a Muslim husband and wife apostasy 
of either party prior to the coming into force of 
the Dissolution of Muslim Marriages Act dissolves 
the marriage. . [P 44 s 0 2 ] 

B. C. Manchanda — for Appellant. 

Malik Mohammad Amin — for Bespdt. 
Judgment. — The trial Judge granted to 
the appellant a decree for dissolution of 
her marriage, which was in effect a declara- 
tion that her marriage, she being a Muslim 
married to a Muslim, had been dissolved 
by her apostasy. The learned Sessions 
Judge set aside the decree and dismissed 
the suit. The appellant became a Chris- 
tian on 21st August 1938 by baptism. Act 
No. 8 of 1939 came into force in March 
1939. Till the passing of that Act, the law 
was clear : in many cases, it had been held 
that apostasy of a Muslim dissolved mar- 
riage : there was no decision to the con- 
trary. Unless the Act was retrospective it 
could not affect the present case. It has been 
argued that the act is a declaratory Act, but 
the phraseology of S. 4, the Section with 
which I am concerned, is not so expressed. I* 
therefore differ from the opinion of the learn- 
ed Distriot Judge on this point. The learned 
Judge has also held that the appellant was 
a Christian when she was married, on the 
basis of a statement made by her her evi- 

dence contains no reference to this. It was 
not the case of either party that she became 
a Christian before her marriage. The state- 
ment recorded by the Judge must have 
either been made inadvertently or mis- -I 

interpreted by the Judge. The appellant 
was married at 14 and there is nothing 
to indicate that she had heard of Chris- 
tianity then, except the solitary statement 
to which I have referred. I hold that the 
marriage was dissolved by apostasy. I allow 
the appeal and restore the decree of the 
trial Judge. The respondent will pay the 
appellant’s costs throughout. 

g.n./r.k. Appeal allowed. 
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Young 0. J. and Ram Lall J. 

Charan Das — Petitioner. 

v. 

Mt. Surasti Bai — Respondent. 

Criminal Revn. No. 1262 of 1939, Deci- 
ded on 28th February 1940. 

# Criminal P. C. (1898), S. 488 (8) — Word 
‘reside* connotes some sort of permanent inten- 
tion to stay at particular place — Mere casual 
'visit to place other than fixed home will not 
be sufficient : A I R 1928 Lah S53=110 I C 239, 
Overruled . 

In the case of persons who have a fixed residence, 
a visit to another place for however loDg a period, 
so long as it is casual, will not confer jurisdiction. 
A person who works and has a permanent home in 
one place cannot by his visits to another place 
during period of casual leave, confer jurisdiction 
on the Courts of latter place. Where, however, the 
parties have no home of any sort and are moviDg 
about from place to place, each place where they 
so live, would be their home for the time being. 
The sole test on the question of residence is whe- 
ther a party has animus manendi, or an intention 
to stay for an indefinite period, at one place; and if 
he has such an intention, then alone can he be 
said to “reside” there '.AIR 1928 Lah 853~110 
I C 239, Overruled; AIR 1930 Lah 916; 32 All 
203 (F B) and AIR 1933 All 39 , Applied ; AIR 1927 
All 291; 36 Cal 961 and AIR 193lCal 570, Disting. 

[P 451 C 2] 

Durga Das Jain — for Petitioner. 

Ganga Ram — for Respondent. 

Order of Reference 

Dalip Singh J. — The petition in this 
case involves a question of law of some 
difficulty. The question is, what is the 
meaning of the words "where he last re- 
sided with his wife” in sub-s. 8 of S. 488, 
Criminal P. C. In the present case, the 
Courts below have followed the ruling in 
AIR 1928 Lah 853 1 by Jai Lai J. If that rul- 
ing lays down the law correctly, then I would 
not have interfered in revision. But there 
are several other rulings where this point 
has been considered cited by counsel for the 
petitioner, namely, AIR 1933 All 39, 2 32 
All 203, 3 49 All 479,* AIR 1937 Bom 35 6 
and AIR 1929 Bom 410. 6 The real ques- 

1. Allah Dltta v. Mt. 8akina Bibi, (1928) 15 

AIR Lah 853=110 I O 239 = 29 Cr L J 687. 

2 Mr. J. W. Carol v. Mrs. J. W. Carol, (1933) 

20 A I R All 39=144 10 186 = 1933 A L J 8. 

3 Flowers v. Flowers, (1910) 32 All 203 = 5 I C 

* 871 = 7 A L J 193 (F B). 

4. Bher Singh v. Amir Kuer, (1S27) 14 A I R All 

291=101 I C 670=28 Cr D J 494=49 All 479 

=25 A L J 437. 

5. BalGanga v. Amritlal,(1937) 24 AIR Bom 35= 

166 IC 674=38 CrLJ 248=38 BomLR 1107. 

6. In re KhairunnisBa, (1929) 16 A I R Bom 410= 

122 I 0 59=31 Cr L J 331= 31 Bom It R 931 

= 58 Bom 781. 
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tion is, what is the meaning to be attached 
to the word ‘resides’ and whether theword3 
‘resided with his wife’ should be construed 
as implying permanent residence with his 
wife or should mean the place where the 
husband and wife last resided together as 
such in the ordinary sense of locality alone. 
The point is of importance as it might make 
a great difference to a woman (say hypo- 
thetically deserted at a certain place by her 
husband) as to whether she could bring a 
petition for maintenance in that place or 
would have to go back to the last perma- 
nent or temporary residence in the stricter 
sense of the word in order to bring her 
petition. I think the point should be deci- 
ded authoritatively and I, therefore, refer 
this case to a Division Bench. 

Judgment of the Division Bench 

Ram Lall J. — Mt. Surasti Bai alias 
Sohag Wanti made an application on 27th 
February 1939 for an order for mainten- 
ance against her husband Charan Das in 
the Court of a Magistrate at Sargodha. 
Charan Das is Trains Clerk at Mughalpura 
and has been living for over three years at 
Lahore since his transfer from Jullundur. 
His wife left him some time ago and went 
to live with her mother at Sargodha. While 
she was at Sargodha, Charan Das went 
there on two or three occasions apparently 
with the intention of persuading his wife to 
return, but he was not successful. It is ad- 
mitted by her counsel that the duration of 
such visits did not exceed two or three days 
and that on such occasions Charan Das 
obtained casual leave to visit Sargodha, his 
official duties requiring him to live at 
Lahore. The Magistrate at Sargodha held 
that he had jurisdiction to deal with the 
case on the ground that Charan Das "lived 
at Sargodha” within the meaning of Sec- 
tion 488 (8), Criminal P. C., on the occasion 
of his visits to that place. He relied mainly 
on a decision of a Single Judge of this Court 
reported in A I R 1928 Lah 853. 1 Charan 
Das put in a revision petition against this 
order of the Magistrate holding that he had 
jurisdiction and the learned Additional Ses- 
sions Judge, Shahpur, rejected this petition. 
A further petition has been made to this 
Court, which was first placed for disposal 
before a Single Judge who has referred it 
to a Division Bench for disposal. S. 488(8), 
Criminal P. C., is as follows : 

Proceedings under this Section may be taken 
against any person in any district where be resides 
or is, or where he last resided with his wife, or, as 
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the case may be, the mother of the illegitimate 
child. 

The question of difficulty in this case is 
what is the meaning of the words "where 
he last resided with his wife." On the 
plain construction of these words, it appears 
to U3 that the word 'reside” must connote 
some sort of permanent intention to stay at 
a particular place and a mere casual visit 
to a place other than the one where a per- 
son has a fixed home will not be sufficient. 
Language similar to that of S. 488 (8), 
Criminal P. C., is used in S. 3 (3), Divorce 
Act, which runs as follows : 

District Court’ means, in the case of any peti- 
tion under this Act, the Court of a District Judge 
within the local limits of whose ordinary jurisdic- 
tion, or of whose jurisdiction under this Act, the 
husband and wife reside or last resided together. 

It appears to us that the construction of 
these words in decisions under the Divorce 
Act would be equally applicable under 
S. 488 (8), Criminal P. C. Turning to the 
judicial decisions where these words have 
been construed, the first that we proceed to 
consider is the Single Bench decision of this 
Court reported in AIR 1928 Lah 853, 1 on 
which the two lower Courts have relied. 
There a husband paid some visits to his 
wife in her parents’ house and this was held 
to be sufficient to give jurisdiction to the 
Courts of the district in which the parents 
resided. The visits in this case were casual 
and made by a person who had a regular 
home somewhere else. The only apparent 
reason for these visits was that the wife 
happened to be there. If we accepted the 
principle of this decision we would have to 
hold that a visit to any place, however, 
casual and for however short a period, would 
give the Courts at that place jurisdiction to 
entertain petitions not only for maintenance 
but, because the language employed in the 
Divorce Act is similar, also for divorce. We 
are of opinion that the decision in A I R 
1928 Lah 853, 1 which gives no reasons, is 
not sound in law and we therefore overrule 
it. In A I R 1930 Lah 916 7 Tek Chand J. 
in delivering the judgment of a Division 
Bench laid down, aftsr a review of the 
authorities, that a person who had an abode 
elsewhere, but who came to a place for a 
short period and with a fixed purpose of 
being within the jurisdiction of a Court, 
could not be said to "reside” there. This 
decision appears to us to lay down the rule 
of law correctly. 

7. T. A. Kershaw v. A. C. Kershaw, (1930) 17 AIR 

Lah 916 = 129 I C 113 = 12 Lah 214 = 32 

P L R 971. 


In the Allahabad High Court the leading 
decision on the subject is 32 All 203, 3 where 
a Full Bench held that a mere temporary 
sojourn in a place, there being no intention 
of remaining there, was not sufficient to 
confer jurisdiction. A similar view was taken 
in A I R 1933 All 39,“ a decision by one of 
us. There a railway employee, as in the 
present case, lived at G, where his official 
duties required him to live. He visited 
Allahabad on several occasions on business 
and stayed there for a couple of days on each 
occasion. It was held that the residence was 
at G, and that he did not "reside" at Allaha- 
bad and therefore the Allahabad Courts had 
no jurisdiction. All three of these decisions 
were under the Divorce Act but we cannot 
see any difference in principle and consider 
that they are equally applicable to a petition 
under S. 488, Criminal P. C. In 49 All 479 4 
a Single Bench of the Allahabad High Court 
held, in dealing with a petition under S. 488, 
Criminal P. C., that this Section included 
a temporary residence also. In this case the 
respondent had stayed for two months at a 
place other than the one where he had per- 
manent residence. The learned Judge while 
remarking that a flying visit to a particular 
place to attend to business was not suffi- 
cient to found jurisdiction, held that a 
person could have two residences, one tem- 
porary and one permanent, and though it 
was difficult to define the length of stay 
when it becomes capable of being held to 
be "residence," a stay of two months at 
one place was sufficiently long for holding 
a person to "reside" there. Though we con- 
sider the decision in this case to be open to 
doubt, even on the principle laid down here 
a casual visit to Sargodha for a day or so 
was not sufficient. And thus the decision 
is dearly distinguishable. The correct rule 
was laid down by the Calcutta Court in 
3 C W N 250, 8 in the following terms : 

It (residence) must be taken to have been used 
in the ordinary acceptation in which it conveys 
the idea, if not of permanence, at any rate of some 
degree of continuance .... The degree of continu- 
ance is not capable of precise definition, but ... . 
the residence which the Act points must be some- 
thing more than occupation during the occasional 
and casual visits within the local limits of the 
Court, more especially where there is a residence 
outside those limits marked with a considerable 
measure of continuance. 

In 36 Cal 961, 9 Flefcchar J. arrived at 
his decision on the basis that that was one 
of those cases where the actual abode for the 

S. Jogendra Nath Banerjee v. Elizabeth Banerjee, 
(1899) 3 C WN 250. 

9. Bright v. Bright, (1909) 36 Cal 964=4 I C 419. 
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time being of persons, who never had a per. 
manent residence, was their only residence. 
Whether the rule was properly applied in 
this case or not, the decision will not cover 
the present case as the husband in the pre- 
sent case had a permanent residence for over 
three years in a place where his duties 
required him to stay. A similar decision 
was arrived at by Ameer Ali J. in a case 
reported in A I R 1934 Cal 570, 10 where it 
was held that a railway employee, who had 
no fixed home and had come to Calcutta 
to spend a month’s leave with his wife’s 
parents, did “reside” in Calcutta so as to 
give jurisdiction to the Courts there on the 
ground of residence. Here too, we consider 
that the case is entirely distinguishable 
from the case before us. The distinction 
between people who have permanent resi- 
dences and who have no homes was sought 
to be brought out in 53 Bom 781,° where 

the law was laid down as follows : 

It would follow from these decisions that where 
the husband and wife had a fixed place of abode or 
a permanent place of residence, a casual or tempo- 
rary residence in any other place would not confer 
jurisdiction on the Court situate at that place. In 
the present case it appears that the husband and 
wife had no fixed place of abode and no permanent 
residence, and the husband came to Bombay and 
stayed with the complainant and her father for 
about eight days, and had the intention of remain- 
ing there as he told the complainant’s father that 
he would try and find employment in Bombay but 
left after eight days. The husband did not appear 
before the Magistrate and has not given any 
evidence as to his usual place of residence. On the 
evidence before us, we hold that the husband has 
no fixed place of abode or permanent residence. I 
think, therefore, that there was sufficient ‘residence 
together’ of the husband and wife in Bombay so 
as to give jurisdiction to the Magistrate under sub- 
a. (8), 8. 488, Criminal P. C. 

In 54 Bom 548 11 the residence was for 
a period of two months and was that of a 
‘resident son-in-law.’ It was held there that 
such residence was sufficient to confer juris- 
diction. In A IR 1937 Bom 35, 6 where a 
man lived and worked at V, and had hired 
a house at N his native place, for storing 
his kit, it was held that the Courts at N 
could not entertain a petition under S. 488, 
Criminal P. C. In AIR 1932 Nag 85 13 
Subhedar A. J. C. decided on the weight of 
authority that a temporary residence, if it 
extended to a period of two months or so, 
was su fficient to confer jurisdiction, though 

10. G. G. Ritohson v. W. L. D. Rltchson, (1934) 

21 A I R Cal 570=152 I C 32=38 OWN 347. 

11. In re Sama Jetha, (1930) 17 A I R Bom 348= 

127 I 0 179=31 Cr L J 1157=54 Bom 548= 

82 Bom L R 764. 

12. Bamrao v. Emperor, (1932) 19 A I R Nag 85 

=187 I C 904=33 Cr L J 558. 


a casual visit would not do so. In A I R 
1926 Oudh 268 13 a casual visit to a place, 
coupled with no intention of remaining 
there, from outside the jurisdiction, was 
held not to bo sufficient. The principle 
deducible from these authorities appears to 
be that in the case of persons who have a 
fixed residence, a visit to another place for 
however long a period, so long as it is I 
casual, will not confer jurisdiction. A person 
who works and has a permanent home in 
Lahore cannot, by his visits during period 
of casual leave, confer jurisdiction on the 
Sargodha Courts. Where, however, the 
parties have no home of any sort and are 
moving about from place to place, each place 
where they so live, would be their home for 
the time being. The sole test on the ques- 
tion of residence appears to us to be, whe- 
ther a party has animus manendi, or an 
intention to stay for an indefinite period, at 
one place; and if he has such an intention, 
then alone can he be said to ‘reside’ there. 
In this view of the matter, we hold that 
the Courts at Sargodha has no jurisdiction 
to entertain the application of the wife and 
we accordingly accept this revision petition 
and set aside the order of the Magistrate at 
Sargodha holding that he had jurisdiction. 

D.S./r.K. Revision accepted. 

13. Ramdei v. Jhunni Lai, (1926) 13 AIR Oudbi 
268=95 I C 596=27 Cr L J 820=1 Luck 343 
=3 O W N 231. 
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Mohammad Shafi — Plaintiff — 

Appellant. 

v. 

Sialkot Municipality and another — 

Defendants — Respondents. 

Second Appeal No. 601 of 1939, Decided 
on 10th July 1940, from decree of Dist. 
Judge, Sialkot, D/- 22nd March 1939. 

(a) Jurisdiction — Civil Court — Suit for injunc- 
tion restraining municipality from demolishing 
building on ground that land under building is 
plaintiff’s land and not that of municipality — 
Civil Court’s jurisdiction is not barred. 

A suit by a person for an injunction restraining 
municipality from demolishing building on the 
ground that the land under the building belongs 
to that person and not to the municipality invol- 
ves a controversy of title and hence Civil Court 
has jurisdiction to entertain such suit. Further, 
if the municipality does an unauthorised act it 
cannot claim immunity from the ordinary law of 
the land : A I R 1940 Lah 377 (F B), Bel. on. 

[P 454 C 1] 

(b) Punjab Municipal Act,'(3 of. 1911), S. 49 
— Sanction to build given by municipality sus- 
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pended after supersession of municipality under 
S. 238, Punjab Municipal Act — Notice of suit 
by owner addressed to Secretary of State for 
India in Council through Deputy Commissioner 
held valid. 

Sanction to build certain building was granted 
to a person by the municipality. The municipality 
was subsequently superseded under 8 . 238, Punjab 
Municipal Act, and the sanction was suspended. 
The owner of the building served a notice to the 
Secretary of State for India in Council through the 
Deputy Commissioner. It was described as a notice 
under S. 80, Civil P. C., and S. 49, Punjab Muni- 
cipal Act. The Deputy Commissioner occupied a 
dual capacity. He was the Collector of the District 
as well as the Administrator of the Municipal 
Committee : 

Held that the notice served on the Deputy Com- 
missioner was valid and proper. [P 454 C 2] 

(c) Civil P. C. (1908), O. 27, R. 1 _ Suit 
against Provincial Government through Deputy 
Commissioner — Process against Province duly 
served and Province duly represented — Defect 
in frame of suit held condonable. 

In a suit against the Provincial Government 
the defendant was described as “Government, Pun- 
jab Province through the Deputy Commissioner.” 
The process issued against the Province was duly 
served and the Province was duly represented in 
Court : 

Held that the defect in the frame of the suit was 
condonable. £P 454 q g] 

(d) Punjab Municipal Act (3 of 1911), S. 232 
— Once resolution or order of Committee is 
acted upon, it cannot be subsequently sus- 
pended. 

Under 8 . 232 the Commissioner or the Deputy 
Commissioner is authorised to suspend the execu- 
tion of any resolution or the order of a Committee 
and not the resolution or the order itself. The dis- 
tinction is important. If once a resolution or order 
of a Committee has been acted upon, it cannot be 
suspended. In other words, the order of suspension 
should be made before the resolution or order is 
executed and not after : A I R 1936 Lah 689 and 
AIR 1937 Lah 84, Rel. on. [P 455 C 1] 

Qabul Chand Mittal — for Appellant. 

N. D. Murad and Malik Mohammad 
Amin — for Respondents. 

Judgment. — Thi3 appeal has arisen in 
the following circumstances. On 16th Octo- 
ber 1935, the appellant Mohammad Shafi, 
gave a notice in writing to the Sialkot 
Municipal Committee of his intention to 
erect a building within the limits of the 
Municipality. On 30th October 1935, the 
Municipal Engineer recommended that the 
requisite sanction be refused on the ground 
that the land on which the building was to 
be erected was part of a public street. On 
31st October an order was made ‘rejecting’ 
the application, which amounted to a refusal 
of the necessary sanction. On 1st November 
the appellant was notified that his ap- 
plication had been rejected. On 5th Novem- 


ber the appellant once more submitted an 
application addressed to the Executive Offi- 
cer of the Municipal Committee. He stated 
therein that his previous application had 
been rejected under some misapprehension, 
that the land on which he intended to put 
up a structure belonged to him and had 
been in his possession for a long time and 
that, if necessary, the spot might be ins- 
pected by the officer concerned. On 11th 
November the Executive Officer inspected 
the spot. He came to the conclusion that 
the land did not belong to the Municipal 
Committee, and that, on the other hand, it 
had been in possession of the plaintiff's 
ancestors for a long time and that the Com- 
mittee had already abandoned its claim to 
the shamilat land in this mohalla and had 
sanctioned similar structures in other cases, 
and he, accordingly, recommended to the 
Committee that sanction be given as prayed. 
On 11th December a resolution was passed 
by the Committee in accordance with the 
recommendation of the Executive Officer, 
and on 17th December information to this 
effect was conveyed to the appellant. 

On 2nd January 1937 that is after the 
lapse of more than a year, the Deputy Com- 
missioner, Sialkot, suspended the resolution 
and, on 4th January, the appellant was 
informed of it. It may be remarked that 
prior to that date the Provincial Govern- 
ment had under S. 238, Punjab Municipal 
Act, declared the Sialkot Municipal Com- 
mittee to be superseded. On 12th January 
the appellant sent a notice through his 
lawyer to the Secretary of State for India 
in Council through the Deputy Commis- 
sioner, Sialkot. It was described as a notice 
under S. 80, Civil P. C., and S. 49, Punjab 
Municipal Act. It stated that the lawyer 
had been instructed by his client Moham- 
mad Shafi to inform the addressee that he 
had built a house with the sanction of the 
Municipal Committee granted to him by 
Resolution No. 1169, dated 11th December 
1935, that it was incorrect that the house 
had been built on a portion of a public 
street, that a sanction once given could not 
be revoked, that the sanction was absolute 
and that, in these oircumstanoes, he would 
kindly reconsider the legal position. It was 
addedjthat in case the addressee persisted 
in enforcing the order of suspension, a 
civil suit would be instituted against the 
Municipal Committee in a Court of law. 
This notice appears to have been despatched 
on 12th January 1937. A reply thereto 
was sent by the then Executive Officer on 
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10th March 1937, informing the lawyer 
concerned that his client had no action, 
able claim and in case a suit was instituted, 
it would be resisted. On 6th November 
1937, a notice under S. 175, Municipal Act, 
purporting to have been written on 27th 
August 1937 was sent to the appellant 
oalling upon him to remove the house 
erected by him on a part of the street and 
at the same time sending him a sum of Rs. 
16-6-0 as compensation for the removal of 
the structure. On 23rd December 1937, 
the appellant sent a reply by registered 
post through a lawyer, Mr. Anant Ram, of 
which the acknowledgment is on the record. 

On 10th January 1938 the appellant 
instituted the present suit impleading as 
defendants the Sialkot Municipal Committee 
through the Deputy Commissioner as Ad- 
ministrator of the said Municipal Com- 
mittee and “Government Punjab Province 
through the Deputy Commissioner of the 
Sialkot District.” It was for a perpetual 
injunction to restrain the defendants from 
demolishing his building marked A B O D 
on the plan attached to the plaint, or from 
issuing any order for its demolition or 
from interfering with his possession in any 
manner. The suit was resisted by the de- 
fendants on various grounds. It was con- 
tended that the land under the building 
belonged to the Municipal Committee being 
a part of a thoroughfare, that the super- 
seded Committee had transgressed its 
powers in granting sanction to the plaintiff 
to erect the building on Municipal land, 
that notice under S. 175, Municipal Act, 
was valid, that the orders issued by the 
administrator could not be challenged in 
a Civil Court and that the resolution had 
been properly suspended under the provi- 
sions of the Municipal Act. It was further 
added that the notice that was given by 
the plaintiff was defective and that the 
description Punjab Province through the 
Deputy Commissioner, Sialkot District, was 
wrong. The trial Court framed the following 
issues in the case : 

1. Should the plaintiff have sued the Punjab 
Province through Collector and not the Deputy 
Commissioner ? 

2. Is the notice under S. 80 valid? If not, what 
is its effect ? 

8. Does the property in question belong to the 
plaintiff ? 

4. Was the Deputy Commissioner competent to 
revoke the sanction granted to the plaintiff on 
11th Deoember 1985 ? 

5. Was the compensation offered by the defen- 
dant committee under 8. 175, Municipal Act, 
inadequate ? 


6. Has not the Civil Court jurisdiction to try 
this suit ? 

7. To what relief is the plaintiff entitled ? 

On issue 1 it was observed that the 
Punjab Province through Collector, Sialkot, 
was a necessary party to the suit and inas- 
much as no amendment had been made by 
the plaintiff, the issue was decided against 
him. On issue 2 it was held that the notice 
was bad in law and was invalid. Issue 3 
was decided against the plaintiff on the 
ground that the land under the building 
belonged not to him but to his father, Pir 
Bakhsh. Issue 4 as to the competency of 
the Deputy Commissioner and the Commis- 
sioner to suspend the resolution of the 
Municipal Committee was decided in favour 
of the defendants. Issues 5 and 6 were 
decided against the plaintiff and, conse- 
quently, the plaintiff’s suit was dismissed 
with costs. The plaintiff preferred an ap- 
peal against this order to the District Judge 
who disposed of the appeal on the grounds 
that proper parties had not been impleaded 
by the plaintiff, that no notice under S. 80, 
Civil P. C., had been sent to the Collector 
and that the Civil Court was not competent 
to try the suit in view of the provisions of 
S. 225, Punjab Municipal Act. 

The plaintiff came to this Court on 
second appeal and the appeal was heard 
by me on 23rd November 1939. Without 
going into the merits of the case, I came 
to the conclusion that before the case could 
be finally decided it was necessary to 
determine (1) whether the building in 
dispute was constructed before or after the 
suspension of the execution of the resolu- 
tion under S. 232, Municipal Act, and (2) 
whether the property in dispute vested in 
the Municipal Committee. I accordingly 
remanded the case under O. 41, R. 25, 
Civil P. C., and directed the trial Court to 
take the additional evidence required and 
submit to this Court his findings thereon 
and the reasons therefor. In compliance 
with that order the trial Court has disposed 
of the issues framed by me. It has held 
that the building was completed before the 
order suspending the operation of the reso- 
lution was made and that the site under 
the building did not vest in the Municipal 
Committee. The questions that fall for 
determination in this case are: (1) whether 
the notice served by the plaintiff was pro- 
per, (2) Whether the suit Jias been properly 
instituted, (3) whether the Deputy Com- 
missioner or for that matter, the Commis- 
sioner could suspend the resolution of the 
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committee granting sanction to the plaintiff 
(4) whether the building was constructed 
before the execution of the resolution was 
suspended by the Deputy Commissioner 
and ( 5 ) whether the site under the building 
belongs to the plaintiff. I may remark 
that in the Court below it was also urged 
that the Civil Court had no jurisdiction in 
this matter, but this point has not been 
argued before me on behalf of the respon- 
dents. In my view, the case involves a con- 
troversy of title between the plaintiff and 
jthe respondents and a Civil Court has con- 
sequently jurisdiction to entertain it. The 
bar pleaded in the lower Courts was based 
on S. 225, Municipal Act, but I fail to ap. 
predate how that Section helps the respon- 
dents in any manner. Further as laid down 
by a recent Full Bench judgment of this 
Court in Regular Second Appeal No. 90 of 
1939 1 if a committee does an unauthorized 
act,, it cannot claim immunity from the 
ordinary law of the land. 

On the first question whether the notice 
was proper, it is urged on behalf of the 
respondents that no notice was sent to the 
Collector of the District as required by 
S. 80, Civil P. C., and that the notice sent 
by the plaintiff was really one under Sec- 
tion 49, Municipal Act. A notice to the 
Collector is said to be necessary inasmuch 
as the committee having been superseded 
under S. 238, Municipal Act, all property, 
which was vested in the Committee be- 
came vested in His Majesty. I, however, con- 
sider that the notice does nob suffer from 
any defect at all. The plaintiff, although 
faced with a complicated situation on ac- 
count of the supersession of the committee 
did serve a notice on the Secretary of State 
for India in council through the Deputy 
Commissioner, Sialkot, and further made 
it clear that the notice was both under 
S. 80, Civil P. C., and S. 49, Punjab Muni- 
cipal Act. The Deputy Commissioner oc- 
cupied a dual capacity then: he was the 
Collector of the District as well as the 
administrator of the Municipal Committee. 
Notice having gone to him in the capacity 
of Deputy Commissioner, it cannot be urged 
that the Collector had not been informed 
of the intention of the plaintiff to institute 
a suit against the Secretary of State for 
India in Council, if he was not listened to. 

It is significant that the Executive Officer 
laboured under qo misapprehension as re- 

1. Municipal Committee Montgomery v. Sant 
Singh, Reported in (1910) 27 A I R Lah 377= 

42 P L R 573 (F B). 


gards the authority who had been notified, 
inasmuch as in his reply while referring to 
the notice, he described it as a notice 
addressed to the Secretary of State through 
the Collector, Sialkot. Moreover, this is a 
highly technical matter and in a place like 
the Punjab where people are not used to 
hair-splitting, such technicalities should 
not be allowed to defeat justice. It is fur- 
ther doubtful whether a notice was at all 
necessary under S. 49, Municipal Act, in 
the circumstances of the case. On the 
grounds stated above, I have no hesitation] 
in holding that the notice served on thei 
Deputy Commissioner was valid and properJ 
Coming now to the question whether the 
suit had been properly instituted, all that 
is contended on behalf of the respondents 
is that the description of defendant 2 as 
“Government Punjab Province through the 
Deputy Commissioner, Sialkot, ” is legally 
wrong, inasmuch as the Government of the 
province should have been sued through 
the Collector and not the Deputy Commis- 
sioner. Apart from the fact that the objec- 
tion is not supported by any law on the 
subject, it is a highly technical objection! 
and the defect, if any, is condonable in 
view of the fact that the amendments 
introduced by the Government of India Act 
are not clear on the subject. Originally, the 
Secretary of State for India in Council was 
sued through the Collector and under the 
present Government of India Act all that 
is necessary to be mentioned is the ‘pro- 
vince.’ The amendment of O. 27, Civil P. C., 
merely lays down that the Crown pleader 
in any Court shall be the agent of the 
Crown for the purposes of receiving pro- 
cesses against the Crown issued by such 
Court and it is not disputed that processes 
issued against the Punjab Province were 
duly served and that the Province was, 
duly represented in the Courts below. The' 
addition therefore of the words “through 
Deputy Commissioner” did not in any 
manner affect the institution of the suit or 
cause any prejudice to the defendants. I 
accordingly overrule this objection. 

The third question is whether the Deputy 
Commissioner or, for that matter, the Com- 
missioner could suspend the resolution of 
the committee granting sanction to the 
plaintiff. A perusal of S. 232, Punjab 
Municipal Act, leaves no room for doubt 
that the Commissioner or the Deputy Com- 
missioner is authorized to suspend the exe- 
cution of any resolution or the order of a 
committee and not the resolution or thei 
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order itself. The distinction is important. 
If once a resolution or order of a committee 
has been acted upon, it cannot be suspend- 
ed. In other words, the order of suspension 
should be made before the resolution or 
order is executed and nob after. The order 
of the Deputy Commissioner of 2nd Janu- 
ary 1937, suspending Resolution No. 1169, 
therefore was clearly illegal. It was this 
order that was supported by the Commis- 
sioner and the Commissioner’s illegal sup- 
port of an invalid order of the Deputy 
Commissioner could not improve matters. 
No authority is needed for this simple pro- 
position as the language of the Section itself 
is quite clear, but I may refer to A I R 
1936 Lah 689, 2 where Coldstream J. also 
interpreted the Section in the same manner 
and to A I R 1937 Lah 84, 3 where Jai 
Lai J. approvingly referred to the decision 
of Coldstream J. This evidently takes us to 
the next question whether the building was 
constructed before or after the suspension 
of the resolution by the Deputy Commis- 
sioner. As stated above, if the building had 
been completed prior to the order made by 
the Deputy Commissioner, the order would 
nob in any way prejudicially affect its con- 
struction. This question was remanded by 
me to the trial Court and I have no hesi- 
tation in agreeing with its conclusion that 
the building had been completed long before 
the order of the Deputy Commissioner was 
made. Consequently, it is impossible to hold 
that the building was constructed in teeth 
of the order suspending the resolution of 
the committee. 

The only other question that falls for 
determination is whether the site under the 
building was owned by the plaintiff. Here, 
too, both the Subordinate Judge who tried 
the case in the first instance and the Sub- 
ordinate Judge who disposed of this ques- 
tion on remand have concurrently found 
that the site under the building did not 
vest in the Municipal Committee. Counsel 
for the respondents has referred me to the 
reports made by the Municipal Officers 
from time to time and also to the plans 
which relate to the lane in front of the 
house in question. I am not, however, pre- 
pared to differ at this stage from the find- 
ings arrived at by the trial Judges. Holding 
therefore that the buildiDg had been com- 

2. Mahomed Hussain v. Munioipal Committee, 

Sialkot, (1936) 23 A I R Lah 689 = 165 I 0 

866=38 PLR 897. 

3. Anant Ram v. Small Town Committee, Pundci, 

(1937) 24 A I R Lah 84=171 I C 616. 


pleted in accordance with the resolution of 
the committee, that the site under the 
building belonged to the plaintiff and that 
the action of the Deputy Commissioner 
suspending the resolution was illegal, I 
allow this appeal, set aside the order of the 
Courts below and grant the plaintiff a 
decree in terms of the relief prayed for. 
The respondents will pay the costs of the 
appellant in all the Courts. 

d s./r.k. Appeal allowed. 
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Tee Chand and Skemp JJ. 

Thakar Das — Plaintiff — Appellant. 

v. 

Tulsi Ram and others, Defendants , and 
another , Plaintiff — Respondents. 

Letters Patent Appeal No. 64 of 1939, 
Decided on 1st July 1940, from order of 
Bhide J., in S. A. No. 60 of 1939, D/- 10th 
February 1939. 

Civil P. C. (1908), Si. 79 and 80 — Suit 
against Secretary of State — Notice on Collec- 
tor served prior to coming into force of Gov- 
ernment of India (Adaptation of Indian Laws) 
Order — Suit lodged after aforesaid Order came 
into force — Suit is saved by paras. 9 and 11 of 
Preamble to aforesaid Order. 

Where for the purpose of instituting a suit 
against the Secretary of State a notice has been 
served on the Collector under S. 80 prior to the 
coming into force of the Government of India 
(Adaptation of Indian Laws) Order but the suit is 
lodged after the aforesaid order came into force, 
the suit is saved by virtue of paras. 9 and 11 of 
the Preamble to the Government of India (Adap- 
tation of Indian Laws) Order for as a result of 
the notice to the Collector the plaintiff acquires 
a right to sue and the Secretary of State incurs a 
liability to be sued '.AIR 1939 Lah 279 ; 1905 
A C 369 and AIR 1928 Lah 627 (F B), Rel. on. 

CP 456 0 2] 

Mehr Chand Sud — for Appellant. 

Ghulam Rasul Khan for Advocate-Gene- 
ral, and V. N. Sethi — for Respondents 
31 to 34, and Id to 21 respectively. 

Skemp J. — This Letters Patent Appeal 
has arisen beoause the plaint was rejected, 
notice having been addressed to the Secre- 
tary of State in Council. The suit concerned 
a muafi in District Kangra. The plaintiffs 
sought a declaration that they were enti- 
tled to a certain sum, despite the reduction 
of the amount by a mutation dated 27th 
Maroh 1930. The defendants were the 
Secretary of State in Counoil and a number 
of others. Before coming to Court the 
plaintiffs had obtained a certificate from 
the Collector under the Pensions Act, dated 
30th July 1935. They served a notice on 
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the Collector of Kangra under S. 80, Civil 
P.^ C. f that they proposed to institute a 
suit against the Secretary of State in 
Council; this notice was left at the office of 
the Collector on 27th October 1935. This 
suit was lodged on 31st August 1937. In 
the meantime Part 3 of the present Gov- 
ernment of India Act had come into force 
on 1st April 1937, and with it the Govern- 
ment of India (Adaptation of Indian Laws) 
Order 1937. This re-enacts S. 79, Civil 
P. C.; the old S. 79 provided that suits by 
or against the Government should be insti- 
tuted by or against the Secretary of State 
for India in Council. The present S. 79 as 
far. as is relevant, provides that in suits 
against the Crown the authority to be 
named as defendant shall be ... . 

(b) in the case of a suit against a Provincial Gov- 
ernment the Province, and (c) in the case of a suit 

Btate Bt the Cr0WD re P resenfc ative, the Secretary of 

Section 80 alters the manner in which 
notices may be served. It lays down that 

notice shall be delivered to, or left at the office of, .. . 

( R 7 J Q n th ® ca f of a suit against the Secretary of 
btate, a Secretary to the Central Government, the 
± olitical Secretary and a Secretary to the Provin- 

in 9 titu°ted rnmenfc ° f thQ Province where the suit is 

In their suit the plaintiffs, as they were 
entitled, substituted the "Secretary of 
State” for "the Secretary of State for India 
m Council” as defendant 29. The Gov- 
ernment Pleader objected that as the suit 
was lodged after the coming into force of 
Part 3, Government of India Act, notice 
ought to have been served under the new 
S. 80, Civil P. C. This contention was 
accepted by the Senior Sub- Judge who dis- 
missed the suit. An appeal to the District 
Judge was dismissed, the learned District 
Judge, however, noting that the plaint 
shouid have been rejected under O. 7, R. 11, 

U1VU /. 9* ^ sec °ud appeal to this Court 

was dismissed in limine by a learned Judge, 
who, however, subsequently gave a certifi. 
cate for Letters Patent Appeal. Mr. Mehr 
Lhand Sud urges that the suit is saved by 
paras. 9 and 11 of the Preamble to the 
Government of India (Adaptation of Indian 
Laws) Order. Para. 9 lays down: 

nJrHfl TnS! iSi °i nS ° f thiS 0rder Which ada P* 
2 ianlawss° as to alter the manner in 

Tr h fn h ’J h aufchont y by which, or the law under 
or in accordance with which, any powers are 

duH C dnn \ 6 f hall f ? ot render invalid . . . anything 
duly done before the commencement of this order. 


• • 


Paragraph 11 runs: 

orI*°J- hlDS in this order sba11 affecfc th e previous 
operation of or anything duly done, or suffered, 


under any Indian law, or any right, privilege, 
obligation or liability already acquired, accrued or 
incurred under any such law. . . . 

We are of opinion that these provisions 
are conclusive. The notice served on the 
Collector on 27th October 1935 was some- 
thing duly done before the commencement 
of the Order of 1937; and as a result of the 
notice to the Collector the plaintiffs ac- 
quired a right to sue and the Secretary of 
State incurred a liability to be sued. The 
previous notioe is correct and the suit is 
saved. This is clear enough from the word- 
ing of the Order but it is also supported by 
authority: see A I R 1939 Lah 279 1 where 
a Division Bench of this Court held that 
an order appointing a certain person to 
prosecute and defend all suits on behalf 
of the Kashmir State made in 1935, not 
having been revoked, was valid in view of 
para. 9, Government of India (Adaptation 
of Indian Laws) Order, 1937. In the argu- 
ments, reference was also made to the 
well known Privy Council case reported in 
1905 A C 369 2 in which their Lordships 
held that a suitor in a pending action could 
not be deprived of a right to appeal to a 
superior tribunal by means of an Act passed 
pending the action. A case well known in 
this Province, 10 Lah 165 3 followed the 
same principle and held that the Sikh. 
Gurdwaras Act could not deprive parties of 
a right of appeal existing when the Act 
came into force. The present case is stronger 
than those, because it involves a right to 
sue and not a right of appeal. 

In my opinion, the matter is settled con- 
clusively by paras. 9 and 11 of the Pream- 
ble to the Government of India (Adaptation 
of Indian Laws) Order, 1937; but the two 
leading cases whioh have been cited illumine 
the same principle. This appeal must be 
accepted; stamp on appeal to be refunded; 
other costs to be costs in the cause. The 
parties have been told that they should 
appear in the Court of the Senior Subordi- 
nate Judge, Dharamsala, on 5th August 
1940, for a date. The learned Senior Sub- 
ordinate Judge is to proceed in accordance 
with law. 

Tek Chand J.— I agree. 

G.N./r.K. Appeal accented. 

1. Maharaja of Jammu & Kashmir v. Sialkot 

Municipality, (1939) 26 A I R Lah 279=184 

I C 488=42 PLB 228. 

2. Colonial Sugar Refining Co. Ltd. v. Irving r 

(1905) A C 969=74 L J PC 77=92 L T 738= 

21 T L R 513. 

3. Kirpa Singh v. Ajaipal Singh, (192S) 15 A I R 

Lah 627=113 I 0 529=10 Lah 165 (F B). 
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^ A. I. R. 1940 Lahore 457 

Young 0. J. and Skemp J. 

Nandia and others — Convicts 

Appellants 

Y. 

Emperor. 

Criminal Appeal No. 629 of 1940, Deci- 
ded on 8th July 1940, from order of Seas. 
Judge, Ferozepore, D/- 30th April 1940. 

^ (a) Criminal Trial — Evidence — Implication 
of innocent man in murder ia, in absence of 
convincing evidence against other murderers, 
reason for acquitting them all. 

Where the falsehood is merely an embroidery to 
a story, that would not be enough to discredit the 
whole of the witness’s evidence. But if the false- 
hood is on a major point in the case, or if one of 
the essential circumstances of the story told is 
clearly unfounded, this is enough to discredit the 
witness altogether. Hence the implication of a 
man in a murder in which he could not possibly 
have taken part is, in the absence of convincing 
circumstantial evidence against the other mur- 
derers, a reason for acquitting them all. 

[P 459 G 1, 2] 

(b) Criminal Trial — Murder — Absence of 
reliable evidence — It cannot even be said that 
murder was probably committed by anyone 
(Per Young C. J.) 

Where, there iB no evidence upon which the 
Gourt can rely, it is not possible to come to a 
conclusion even that the murder was probably 
committed by anyone. [P 459 C 2] 

Dr. Tasadduque Hussain — 

for Appellants. 

R. C. Soni for Advocate-General — 

for the Crown. 

Skemp J. — Shiv Lai, Nandia and Hetia 
have been convicted under S. 302 read with 
S. 34, I. P. C. and sentenced, Nandia to 
death and the other two to transportation 
for life. They have appealed through Dr. 
Tasadduque Hussain while the Crown has 
been represented by Mr. R. C. Soni. The 
accused are grandfather, father and grand- 
son — three generations — and their ages are 
given on the record and in the judgment of 
the learned Sessions Judge as Shiv Lai 
about 80, Nandia about 35 and Hetia about 
15. The case for the prosecution is that 
owing to enmity with Mangal Singh son of 
Kaku Singh about turns for water the three 
accused assaulted Mangal Singh and killed 
him. The murder took place a little before 
Bunset on 27th September 1939 and was re- 
ported at the police station, distant 12 miles, 
at 1 A. M. on 28th September 1939. The 
first information report contains the prose- 
oution case in a nutshell and is fully cor. 
roborated by the evidence subsequently 
produced in Court. The reporter was Dial 
Singh son of Chattar Singh landlord of the 


murdered man. It appears that Shiv Lai son 
of Poman, the oldest of the accused, had 
mortgaged land to Baghel Singh and Baghel 
Singh had transferred his mortgage rights 
to Chattar Singh about 15 years before. 
Out of the land belonging to Shiv Lai, now 
mortgaged to Chattar Singh, about five 
bighas were let to Mangal SiDgh deceased 
and another man. 

About 15 days before the murder there 
was a quarrel between Mangal Singh and 
Nandia about turns of water. The evidence 
of Dial Singh is that his father’s land was 
entitled to one and a half pahars and Nandia 
thought that the area did not justify so 
long a time. He said so and there was a 
quarrel between Nandia and Mangal Singh 
in the presence of Dial Singh, Jagga and 
Ismail who testify to this quarrel and to 
threats uttered by Nandia. Mangal Singh 
left the village that very day (possibly in 
consequence of the threats although it is 
not so said) and only returned on the day 
of the occurrence. Now begins the main 
case for the prosecution. Dial Singh and 
Mangal Singh started for their fields from 
the village, having to pass in front of the 
house of the accused. There they saw all the 
three accused sitting in their doorway, 
Nandia with a sela, Shiv Lai with a dang 
and Hetia with a takwa. Seeing them they 
at once got up and attacked Mangal Singh. 
Mangal Singh ran into the nauhra of 
Ganeshi Lai, which is tenanted by Huk- 
man (P. W. 4). The three accused pursued 
him and Shiv Lai and Hetia struck him 
with their weapons. After be had entered 
Hukman’s kotha, Nandia gave him two 
thrusts with his sela, killing him. Nandia 
then dragged Mangal Singh's body into 
the deorhi. The witnesses to this are Dial 
Singh and to the murderous assault in 
the kotha in the nauhra Hukman, Sajjan 
Singh and Bogha Singh. As previously stated 
the story is corroborated by the first infor- 
mation report. 

The medical evidence is that deceased 
had injuries under 13 heads. There were 
three wounds which appear to have been 
caused by a spear, one of which pierced the 
heart and was fatal. There was also a small 
wound scalp deep on the forehead and an 
incised wound on one of the fingers of the 
right hand, the finger being broken. The 
other injuries were a contusion on the left 
elbow, small contusions on both knees and 
five large abrasions on various parts of the 
body. These contusions and abrasions un- 
doubtedly indicate that the body had been 
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X 


X 


1/16 

scabbed 


dragged. Two of the accused, Nandia aDd 
his son Hetia, had slight injuries. Nandia 
had a scabbed bruise X x on the left 
forearm and a healed up bruise * V on 
the bridge of the nose. Hetia alias Het Ram 
had three bruises, one i" x r}" on the 
left hand, the second a scabbed bruise 

on the left hand and the third 
bruise x -J" on the right 
hand. They were medically examined at 
midday on 30th September 1939 and the 
doctor said the duration was about 4 days. 
Nandia’s injuries could be 3 or also 5 days’ 
duration; Hetia's 4 days’ but more than 3 
days. The prosecution theory is that those 
injuries were caused in the fight. By an 
omission, the two accused were not asked to 
explain these injuries. 


Hukman swears that Mangal Singh 
picked up a phaura which was lying in the 
nauhra and used it to defend himself strik- 
ing Nandia but the handle broke. Sajjan 
Singh states that he saw the broken phaura 
lying on the spot immediately after the 
murder. The police took possession of it on 
28th September 1939, and it has been pro- 
duced in Court. The police also took pos- 
session of two kacha bricks from the door 
sill of Hukman’s house, which were found 
on chemical examination to be bloodstained. 
One of the bricks was stained with human 
blood and the stains on the other brick were 
disintegrated when serologically examined. 
But none of the weapons said to have been 
used by the accused have been recovered. 
The accused gave no evidence in defence. 
One of the assessors gave his opinion that 
the accused were guilty, another that the 
case was proved only against Nandia but 
not against the other two accused, the third 
that the whole case seemed fabricated, and 
the fourth that the evidence was not satis- 
factory and that the case was not proved. 
The learned Sessions Judge believed the 
evidence of the prosecution and convicted 
and sentenced the accused as stated above. 
At the instance of the learned counsel for 
the defence, Shiv Lai the grandfather and 
Hetia the grandson were produced before 
us. Shiv Lai is a feeble bent old man and 
Hetia a boy of 16 and we had them medi- 
cally examined by Col. Khan, I. M. S. 
Superintendent of the Jail. Col. Khan 
stated about Shiv Lai : 


Ho is 70 years of ago. All his muscles are flabby 
and he has got a bent attitude because of old age 
and Ioes of tone of muscles. The spine is ankylosed. 

He continued that Shiv Lai could not 
possibly maintain an upright position but 


that his bent condition was permanent, and 
he stated that in his opinion it was impos- 
sible for Shiv Lai to pursue the deceased, 
who was running, for a distance of about 
80 yards from the door of his house to 
Hukman’s nauhra and take part in the 
assault. In Col. Khan’s opinion Hetia was 
about 16 years of age, that is 15 at the 
time of the murder. Shiv Lai is also deve- 
loping cataract and his vision is handicapped 
by about 75 per cent, but this might have 
taken place since the murder. His condition 
otherwise is as it was at the time of the 
murder. Now this bent old man and youDg 
boy appeared for two days before the 
learned Sessions Judge. He has mentioned 
their ages in his judgment and yet his judg- 
ment is entirely silent as to the possibility 
of Shiv Lai’s taking part in the murder, 
although to us it seems the most striking 
feature in the case. From the medical 
opinion of Col. Khan supported by the evi- 
dence of my own eyes, I do not believe that 
Shiv Lai could possibly have taken part in 
the murder as described by the prosecution 
witnesses. What is the effect of this on the 
case ? There is another detail in the pro- 
secution evidence of some importance which 
is difficult to accept. It is stated that after 
a quarrel 15 days previously Mangal Singh 
left the village and only returned on the 
day of the occurrence and that he was 
attacked when he and Dial Singh were 
going to his land. How did all the three 
accused know that he was going to pass 
their door and why they were sitting ready ? 

I think that the murder was probably 
committed by Nandia assisted by his son : 
his father either had no part or was a 
spectator. There are numerous grounds for 
this conclusion. The prosecution story has 
been told consistently from the beginning ; 
it is supported by the first information 
report which was made without loss of 
time and by some corroborative evidence. 
The Sessions Judge did not believe the eye- 
witness Bogha who was only produced 
before the police on the third day, but there 
are still Dial Singh, Hukman and Jagga. 
There is some circumstantial evidence in 
support of the oral evidence, namely the 
broken phaura, the bloodstained bricks, the 
marks of dragging on Mangal Singh's body 
and the fact that both Nandia and Hetia 
had slight injuries. These injuries however 
are very slight and are correspondingly 
slight as circumstantial evidence. The 
motive was quite adequate in the Punjab, 
where water is the life-blood of the soil. 
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especially as it was sharpened by the fact 
that the land now cultivated by the stranger 
Mangal Singh, was formerly that of Nandia’s 
father and was mortgaged by him. On the 
facts I think it is impossible to maintain 
the conviction of Shiv Lai and the boy 
should also receive the benefit of the doubt. 
The question is whether we can maintain 
the conviction of Nandia. In the course 
of a discussion of the oommon admixture 
of false and true evidence in India, in the 
introduction to his law of evidence, Mr. 
Field says (para. 53 of Edn. 8) : 

In connexion with the same subject, but more 
especially with reference to the testimony of indi- 
vidual witnesses, Mr. Norton well observes thu9 : 
'There is a maxim — falsus in into, falsus in 
omnibus — false in one particular, false in all. I 
need hardly say that this is everywhere a some- 
what dangerous maxim, but especially in India ; 
for, if a whole body of testimony were to be rejected, 
because the witness was evidently speaking untruth 
in one or more particulars, it is to be feared that 
witnesses might be dispensed with ; for, in the 
great majority of cases, the evidence of a native 
witness will be found tainted with falsehood. There 
is almost always a fringe or embroidery to a story, 
however true in the main. The falsehood should be 
considered in weighing the evidence ; and it may 
be so glaring as utterly to destroy confidence in the 
witness altogether. But when there is reason to 
believe that the main part of the deposition is true, 
it should not bo arbitrarily rejected because of a 
want of veracity on perhaps some very minor point.’ 
The case will, however, be different if one of the 
essential circumstances in the story be clearly 
unfounded. This, to use a felicitous expression of 
Mr. Hallam’s ‘is to pull a stone out of an arch : 
the whole fabrio must fall to the ground.’ 

Applying this rule to the present evi- 
dence the implication of a man in a murder 
in which he could not possibly have taken 
part is, in the absence of convincing cir- 
cumstantial evidence against the other mur- 
derers, a reason for acquitting them all. 
These appeals must be aocepted and the 
appellants acquitted and set at liberty. 

Young C. J. — I agree with the conclu- 
sions to which my learned brother has 
come. I see no reason to disagree with the 
extract whioh he quotes from the Law of 
Evidence by Mr. Field. I have often expres- 
sed myself on the question of what is to be 
done when a witness has deliberately per- 
jured himself to the extent of falsely impli- 
cating an innocent person in a murder oase. 
It is not really a question of falsus in uno, 
falsus in omnibus', ; it is a question whether 
the Court can under the circumstances 
believe the witness who so perjures him- 
self on such a vital matter. The extract 
from Mr. Field’s work is in agreement with 
what I have said. I agree that where the 
falsehood is merely an embroidery to a 
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story, that would not be enough to dis- 
credit the whole of the witness’s evidence. 
But Mr. Field says, and I entirely agree 
with him, that if the falsehood is on a 
major point in the case, or if one of the 
essential circumstances of the story told is 
clearly unfounded, this i3 enough to dis- 
credit the witness altogether. I cannot go 
as far as my learned brother in saying that 
the murder was probably committed by 
Nandia assisted by his son. Where, as in 
this case, there is no evidence upon which 
the Court can rely, I would say that it is 
not possible to come to a conclusion even 
that the murder was probably committed 
by anyone. 

d.s./r.k. Appeals allowed 

X A. I. R. 1940 Lahore 459 

Sale J. 

Chanan Singh — Convict — Petitioner 

v. 

. Emperor. 

Criminal Revn. No. 1817 of 1939, Deci- 
ded on 19th April 1940, from order of Sess. 
Judge, Hoshiarpur, D/- 9th November 1939. 

* Criminal P. C. (1898), S. 144 (6) — Order 
under S. 144 already expired — Local Govern- 
ment has no power to resuscitate it by extension. 

Section 144 does not permit the Local Govern- 
ment to resuscitate an order under Section 144 by 
extending it when it has already expired and is no 
longer in forco. CP 4G0 G 1] 

V. N. Sethi — for Petitioner. 

S. C. Manchanda for Advocate-General 

— for the Crown. 

Order. — This is a petition preferred 
by Chanan Singh against an order of the 
learned Sessions Judge of Hoshiarpur main- 
taining on appeal his conviction under 
S. 117, I. P. C., read with S. 188, I. P. C., 
but reducing the sentence to six months’ 
rigorous imprisonment. The material facts 
are that Chanan Singh delivered a speech 
on 13th July 1939 at village Hariana in the 
Hoshiarpur district in which he is alleged 
to have called upon his audience, consist- 
ing of about 100 or 150 persons, to defy an 
order passed under S. 144, Criminal P. C., 
at Lahore, forbidding persons to collect for 
the purpose of marching towards the Pun- 
jab Legislative Assembly Hall, Lahore, and 
to demonstrate for this purpose a certain 
area specified within the local limits of 
Lahore. The order in question was first 
promulgated by the Distriot Magistrate of 
Lahore under S. 144, Criminal P. C., on 
26th April 1939 and it was specified in this 
order that it shall remain in force from 26th 
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April to 1st May 1939. On 22nd May 1939 
a notification issued under the signature of 
the Chief Secretary to Government, Punjab, 
No. 3324. P-B, purporting to extend the 
order of the District Magistrate for a period 
of six months from midnight on 22nd/23rd 
May 1939. Thus the speech, which the 
petitioner is alleged to have made on 13th 
July 1939 related to the order as extended 
by the Local Government. 

The first point urged in this petition is 
that on the material day, that is, 13th July 
1939 there was no valid order in force, the 
disobedience of which the petitioner could 
be said to have abetted. In my view, this 
objection is well-founded. Sub-section (6), 
of S. 144, Criminal P. C., provides that no 
order passed by the District Magistrate 
under S. 144 shall remain in force for more 
than two months from the making thereof 
unless in certain cases therein specified the 
Loaal Government by notification in the 
official Gazette otherwise directs. In other 
words, the Local Government’ has power 
under sub-s. (6) of S. 144 to extend an 
order already in force. In this case, how- 
ever, the evidence led shows that the Local 
Government in issuing the notification of 
22nd May which purported to extend an 
order already in force did not in fact 
extend any order in force, but resuscitated 
an order which had expired three weeks 
previously. In my view, S. 144, Criminal 
P. C., does not permit the Local Govern- 
ment to resuscitate in this way an order 
which is no longer in force. It was open to 
the Local Government to extend the order 
of the District Magistrate before it expired 
on 1st May or it was open to the District 
Magistrate to promulgate another order 
under S. 144 on 22nd May. But once the 
order of the Distriot Magistrate had expir- 
ed on 1st May, I am of opinion that the 
notification by the Local Government pur- 
porting to extend as from 22nd May, an 
order which was no longer in force, is 
invalid. 

It cannot be said therefore that in abet- 
ting the defiance of this order on 13th July 
the petitioner has committed any offence. 
For this reason alone, this petition must 
succeed. In the circumstances it is unne- 
cessary to consider the second point urged 
in this petition, viz., that the conviction of 
abetment under S. 117 is bad in law 
because S. 188, I. P. C., does not render 
punishable the mere disobedience of an 
order under S. 144, Cr. P. C., but only a 
disobedience from which certain consequ- 


ences, specified in S. 188 are proved to 
flow. I accept the petition, set aside the 
conviction and sentence and acquit the 
petitioner. The petitioner is already on 
bail and his bail bond will be cancelled. 

g.n./r.k. Petition accepted. 
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Din Muhammad and Ram Lall JJ. 

Narain Singh and another 
Petitioners 
v. 

Panna Lal — Respondent. 

Criminal Revns. Nos. 456 and 914 of 
1939, Decided on 11th June 1940, case 
reported by Sess. Judge, Gurdaspur, D/- 
15th March 1939. 

# * Criminal P. C. (1898), S. 522 — S. 522 
contemplates force to human being only — Dis- 
possession of complainant’s house in his absence 
— Order under S. 522 cannot be made ; 40 

P L R 923= A I R 1938 Lah 839 = 180 I C 501 , 
Overruled. 

The only force that is contemplated by B. 522 
is force as applied to a human body — the use of 
force as mentioned in Ss. 349 and 350, I. P. C. 
Hence, where the complainant was dispossessed of 
his house in his absence, no criminal force can be 
said to have been used to any person. No order 
can therefore be made under S. 522 : 40 P L R 923 
== AIR 1938 Lah 839=180 I C 501, Overruled; 
AIR 1939 Lah 184, Ay-proved ; Case law referred. 

[P 461 C 2; P 462 0 1] 

M. Sleem, Advocate. General — 

for the Crown. 

Shambu Lal Puri — for Petitioners. 

Hemraj Mahajan — for Respondent. 

Order of Reference 

Abdul Rashid J . — Din Muhammad J. 
has held in 41 P L R 63 1 that S. 522, Cri- 
minal P. C., comes into play only when 
the offence is attended by criminal force or 
show of force or by criminal intimidation 
and when any person is dispossessed of any 
immovable property by such force or show 
of force or criminal intimidation and not 
otherwise. In a case where the complainant 
himself alleges that the house was locked 
when the unlawful entry was effected it 
cannot be said that the offence of criminal 
trespass was attended by criminal force or 
show of force or criminal intimidation and 
to such a case S. 522, Criminal P. C., does 
not apply. On the other hand Skemp J. 
has held in A I R 1938 Lah 839“ that 
where the accused breaks the lock of a 

1. (’39) 26 AIR 1939 Lah 184=183 IC 340=ILR 

(1939) Lah 513=40 CrLJ 781=41 P L R 63, 

Ram Chand v. Emperor. 

2. (’38) 25 A I R 1938 Lah 839=180 IC 501=40 

CrLJ 380=40 PLR 923,Roda v. Autar Singh. 
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house in the absence of the person in pos- 
session and takes possession of the house 
he uses criminal force to the look which 
he breaks, criminal because it involves the 
crime of mischief, and therefore an order 
under S. 522 is competent. Ss. 349 and 350, 
I. P. C., do not define “force” and “crimi- 
nal force” as such but define it only as 
force or criminal foroe used to any per- 
son. In view of the conflict of authority 
referred to above, it is desirable that the 
point involved in this reference should be 
authoritatively decided by a Division Bench. 
Subject to the orders of the learned Chief 
Justice I therefore refer this case to a 
Division Bench for decision. 

OPINION 

Din Muhammad and Ram Lall JJ. — 

This order will cover two cases referred to 
the Division Bench. In one case (Criminal 
Revision No. 456 of 1939) the relevant facts 
were that the complainant was dispossessed 
of his house in his absence and therefore no 
criminal force could have been used to any 
person. In the other (Criminal Revision 
No. 914 of 1939) the accused person took 
possession of a vacant site belonging to the 
complainant in his absence and started 
building operations on it. In both cases it 
was contended by the accused persons that 
as the dispossession was not accomplished 
by the use of criminal force, an order for 
restoration of possession could not be made 
under S. 522, Criminal P. C. S. 522 (l), 
Criminal P. C., is in the following terms : 

Whenever a person is convicted of an offence 
attended by criminal force or show of force or by 
criminal intimidation and it appears to the Coart 
that by such force or show of force or criminal 
intimidation any person has been dispossessed of 
any immovable property, the Court may, if it 
thinks fit, when convicting suoh person or at any 
time within one month from the date of the con- 
viction order the person dispossessed to be restored 
to the possession of the same. 

The learned Advocate-General Contends 
that the term “oriminal force” has not been 
defined either in the Penal Code or in the 
Criminal Procedure Code. The onlySeotions 
in the Penal Code which attempt to give 
any definition on the subject are Ss. 349 
and 350 and the only thing that these Sec- 
tions state are the circumstances in which 
oriminal force is said to be used to a person, 
and therefore the use of criminal force to an 
inanimate objeot has not been excluded. In 
other words the argument appears to be 
that whenever force of any kind is used, 
and this results in the commission of an 
offence, oriminal foroe has been used with- 
in the meaning of the law. In this view of 
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the matter, the word “force” would be used 
as synonymous with physical exertion, and 
the learned Advocate-General went so far 
as to urge that if a person lifted the latch 
of, or pushed open an unbolted door of the 
house of another and so committed trespass, 
he was committing an offence attended by 
criminal force. If physical exertion be equi- 
valent to the use of oriminal force in such 
circumstances, the act of walking on to the 
land of another and so committing trespass 
thereon would amount to the use of criminal 
force. The only decision that supports this 
somewhat ingenious argument is A I R 1938 
Lah 839 2 where Skemp J. held that the 
breaking open of a lock amounted to the 
use of criminal force within the meaning of 
the Section, for, it could not be said that the 
act of demolishing the wall of another did 
not amount to use of oriminal force to that 
wall. 

This decision was adversely criticized in 
I L R (1939) Lah 513 1 and we are of the 
opinion that it does not lay down correct 
law. We oonsider that the only force that 
is contemplated by the Section is force as 
applied to a human body, the use of force as 
mentioned in Ss. 349 and 350, Penal Code. 
This has been the consistent view of all the 
High Courts in India and reference in this 
connexion may be made inter alia to the 
following decisions: 16 PR 1919 Cr, 8 AIR 
1927 Lah 830, 4 15 Lah 786, 5 26 Mad 49,° 
27 Cal 174, 7 15 Cr L J 175, 8 15 Cr L J 720, 9 
25 All 341 10 and 23 Bom 494. 11 We would 
be very unwilling to depart from this long 
and consistent course of decision except for 
some very cogent reasons, but no such 
reason has been urged before us. Our view 
is strengthened by the fact that this provi- 
sion has existed in almost similar if not 

3. (’19) 6 A I R 1919 Lah 248 = 51 I C 472 = 16 
P R 1919Cr = 20 Cr L J 488, Hari Chand v. 
Emperor. 

4. (’27) 14 A I R 1927 Lah 830=105 I C 676=23 
Cr L J 964 = 26 P L R 500, Maagi Ram v. 
Emperor. 

5. (’34) 21 A I R 1934 Lah 454=152 I C 162=36 
Or L J 59=15 Lah 786=36 P L R 91, Bihari 
Lai v. Emperor. 

6. (’03) 26 Mad 49=12 M L J 447 = 2 Weir 675, 
In re Kottiavadu. 

7. (1900) 27 Cal 174=4 C WN 307, Iahan Chandra 

v. Dina Nath. 

8. (’14) 1 AIR 1914 Cal 629=22 IC 751=15 CrLJ 

175=18 C WN 1146, Biseswar Singh v. Bhola 
Nath. 

9. (’15) 2 A I R 1915 Cal 131 = 26 I C 168 = 15 
Cr L J 720=18 OWN 1150, Sadasib Mandal 
v. Emperor. 

10. (’03) 25 All 341 = 1903 A W N 59, Churaman 

v. Ramlal. 

11. (’99) 23 Bom 494, Narayan Govlnd v. yiaaji. 
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identical terms since the Code of 1872 and 
it has been consistently interpreted to mean 
that force must be used to a person before 
the Section comes into play. This Section 
was amended in 1923 when the words “or 
show of force or by criminal intimidation" 
were added after the words “criminal force.” 
If the Legislature had felt any doubt about 
the interpretation that the Section had re- 
ceived in Courts of law, it would have been 
very easy to add the words “to a person or 
other substance’’ after the words “criminal 
force” in sub-s. (1). On the other hand, the 
two phrases added necessarily refer to cri- 
minal force as applied to sentient beings for 
it is impossible to conceive that an inani- 
mate object can be intimidated or be affected 
by the show of criminal force. We consider 
therefore that the law has been correctly 
laid down in I L R (1939) Lah 513 1 and 
that the decision in A I R 1938 Lah 839 3 
is incorrect. We accordingly hold that the 
use of criminal force to a human being is 
necessary before S. 522 comes into opera- 
tion. Both petitions will be returned to the 
learned single Judge who made this refer- 
ence for final disposal. 

D.s./R.K. 'Reference answered* 
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Tek Chand and Dalip Singh JJ. 

Pohlo Mal — Petitioner. 

v. 

Firm Basant Ram-Mehr Chand and 
others — Respondents. 

Civil Revn. No. 647 of 1939, Deoided on 
19th April 1940; case referred by Tek 
Chand J., D/- 26th March 1940. 

^ (a) Provincial Insolvency Act (1920), Ss. 9 
and 79, rules under S. 79 framed by Lahore 
High Court, R. 3 — Joint Hindu trading firm 
as such cannot be adjudicated insolvent. 

Rule 3 merely prescribes the procedure which is 
to be followed in proceedings under the Provincial 
Insolvency Act. It does not lay down any rule of 
substantive law. The question whether a joint 
Hindu family, or the business carried on by it, can 
or cannot be adjudicated insolvent is not a ques- 
tion of mere procedure but is one of substantive 
law. It is therefore not covered by R. 3 and that 
rule cannot have the effect of impliedly providing 
for the adjudication of a joint Hindu family, as 
such or of its trading business as insolvent. The 
law in the Punjab on this matter is not different 
from that in other provinces and a joint Hindu 
family trading firm, as such, cannot be adjudicated 
insolvent. In such case, therefore, the petition 
should be made individually against the persons 
who are alleged to be proprietors of the firm. 

[P 465 C 2] 

(b) Provincial Insolvency Act (1920). Ss. 9 
and 79, Rules under S. 79 framed by Lahore 


High Court, R. 3 — Petition for adjudication as 
insolvent joint Hindu family firm — Names of 
proprietors given in heading and body of peti- 
tion — Petition held should be allowed to be 
amended by correcting heading and prayer. 

A petition was filed under S.9, Provincial Insol- 
vency Act, for adjudication as insolvent a joint 
Hindu family firm. In the heading and the body of 
the petition however, the names of the proprietors 
constituting the firm were given : 

Held that the petition should not be dismissed 
for this defect but should be allowed to be amended 
by correcting the heading and the prayer. It was 
merely a case of correcting the misdescription of 
the persons sought to be adjudicated insolvents by 
transposing the name of the firm, of which they 
were alleged to be proprietors, from the beginning 
of the heading to the end and, similarly altering 
the prayer 60 as to ask for their adjudication in- 
dividually, and not of the firm through them. 

CP 465 C 2; P 466 C 1] 

Achhru Ram and Chandra Gupta for 
Achhra Ram — for Petitioner . 

Tek Chand — for Respondents. 

Order of Reference 

Tek Chand J. — The petitioner Pohlo 
Ram presented a petition under S. 9, Pro- 
vincial Insolvency Act, in the Court of the 
Insolvency Judge, Hoshiarpur, for adjudica- 
tion of the “opposite party” as insolvent. 
The “opposite party” was described as 

firm Easant Ram-Mehr Chand through Easant 
Ram, proprietor and karkun of the said firm, Mehr 
Chand, Jagdish Ram and Amolak Ram, sons of 
Basant Ram, other proprietors and share-holders 
of the said firm. 

It was stated in the petition that the * 
respondent firm Basant Ram-Mehr Chand 
was a joint Hindu family firm owned by \ 
Basant Ram and his three sons, Mehr 
Chand, Jagdish Ram and Amolak Ram, and 
that Basant Ram was the karta. The res- 
pondents pleaded, inter alia, that no peti- 
tion lay to adjudicate a joint Hindu family 
firm as insolvent as it is not a “firm” 
within the meaning of the Partnership Act. 
The Insolvency Judge framed a preliminary 
issue as to whether the petition could be 
maintained against the joint Hindu family 
firm. After hearing the parties he overruled 
the objection. He held that in view of the 
“Explanation” added by the Lahore High 
Court to R. 1 of O. 30, Civil P. C., which 
i3 made applicable to insolvency proceedings 
by S. 5, Provincial Insolvency Act, an in- 
solvency petition can be presented by, or 
against, a joint Hindu family firm and that 
the word “firm” in para. 3 of (revised) 
Chap. 4-A of Vol. II of the Rules and 
Orders of the High Court (issued under 
Notification No. 242 R/XV-A-17, dated 
25th August 1938) includes a joint Hindu 
family trading partnership. He observed 
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however that the adjudication of a joint 
Hindu family firm would be tantamount to 
the adjudication of only such coparceners 
as are personally liable for the debts or who 
have rendered themselves personally liable 
by taking an active part in the business of 
the firm. From this decision firm Basant 
Ram Mehr Chand through Basant Ram and 
Mehr Chand appealed to the District Judge. 
The other two sons of Basant Ram, namely 
Jagdish Ram and Amolak Ram, did not 
join in preferring the appeal. The learned 
Judge held that the “Explanation” to R. 1 
of O. 30, was inapplicable, as it related to 
a “joint Hindu family trading partnership” 
and not a “joint Hindu family firm.” In 
support of his conclusion, he relied upon a 
Single Bench decision of this Court in A I R 
1938 Lah 563. 1 He accordingly, accepted 
the appeal, set aside the order of the Insol- 
vency Judge and, holding that the petition 
for insolvency had not been presented in 
proper form, dismissed it leaving the credi- 
tor to seek such other remedy as might 
be open to him under the law. The peti- 
tioning creditor has come in revision and it 
is contended on his behalf that the learned 
District Judge was in error in holding that 
a petition could not be made for adjudica- 
tion of a 'joint Hindu family’ as insolvent. 
In the alternative, it is urged that even if 
the learned District Judge’s view of the law 
is correct, he should not have dismissed the 
petition straight off, but he should have 
ordered it to proceed against Basant Ram 
and his sons personally, as they all had 
been named as respondents in the petition. 
Either the description of the joint Hindu 
family firm in the title of the petition should 
have been treated as a surplusage, or the 
petitioner should have been allowed to 
amend the petition by deletion of the name 
of the firm. The learned District Judge has 
misunderstood the single Bench decision in 
AIR 1938 Lah 563 1 and has misapplied 
it to this case. It may be stated however, 
that owing to some typing mistakes and 
omissions, certain sentences in the judgment 
of that case, as printed, convey quite a 
different meaning from what they were 
intended to do. The correct significance of 
that decision has been explained in F.A. No. 
25 of 1939 a decided by a Division Bench on 
24th January 1940, and it is not necessary 
to repe at here what has been said in detail 

1. (’88) 25 A I R 1938 Lah 563=177 I C 918 =40 

P L R 456, Debl Sahai v. Gillu Mal. 

2. Re-ported in (’40) 27 A I R 1940 Lah 256=42 

P L R 278, Atmarazn v. Mian Umar Ali. 
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in the judgment in that case. It will be 
sufficient to say that the point decided in 
AIR 1938 Lah 563 1 does not arise in this 
case at all. 

The learned District Judge, in interpret- 
ing the 'Explanation' to R. 1 of O. 30, Civil 
P. C., added by the Punjab Chief Court 
under its rule-making power, which made 

R. 1 applicable to a ‘joint Hindu family 
trading partnership.’ has assumed that a 
‘joint Hindu family partnership’ referred to 
in the 'Explanation' is something different 
from a ‘joint Hindu family firm.’ He thinks 
that the word ‘partnership’ in the ‘Explana- 
tion’ has the same meaning as has been 
given to it in the Partnership Act of 1930, 
and he has referred to S. 5 of that Act, 
where it is made clear that the members of 
a Hindu undivided family carrying on a 
family business as such are not partners in 
the business of a partnership, as defined in 

S. 4 of the Act. The Partnership Act was 
enacted in 1932 when Ss. 4 and 5 of the Act 
replaced S. 239, Contract Act which was in 
force when the ‘Explanation’ to R. 1 of 
O. 30, Civil P. C., was added by the Punjab 
Chief Court in 1909. The definition of 
‘partnership’ as given in S. 239 was slightly 
different from that in S. 4, Partnership Act. 
But it is clear that in S. 239, Contract Act 
(as in S. 4, Partnership Act) there is no 
difference between a ‘partnership’ and a 
‘firm.’ The former is the relation between 
persons who have agreed to share the profits 
of a business carried on by all or any of 
them acting for all ; the latter is the name 
given to such persons collectively. It is 
hardly necessary to say that a joint Hindu 
family trading business is not a ‘partner- 
ship’ or a ‘firm’ in the technical sense in 
which these words are used in the Contract 
Act or the Partnership Aot. It is therefore, 
as much a misnomer to call a joint Hindu 
family trading business a ‘partnership,’ as 
it is to call it a ‘firm,’ as defined in these 
Acts. The word ‘partnership’ or ‘firm,’ as 
used in connexion with a joint Hindu family 
trading business, must be taken to have its 
ordinary or non-technical meaning. 

Under the ‘Explanation’ to R. 1 of O. 30 
'a joint Hindu family firm’ may sue or be 
sued in the name of the firm. In view of 
this ‘Explanation,’ the contrary view taken 
by the Calcutta High Court in 38 C W N 
914 3 (which was followed in 39 C W N 275 4 ) 

3. (’34) 21 A I R 1934 Oal 810=152 I C 991=61 

Cal 975 = 38 OWN 914, Lai Chand Amon 

Mal y. M. C. Bold & Co. 

4. ( 35) 39 C W N 275, In re Gobindlal Mohata. 
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that an undivided Hindu family carrying on 
business is not entitled to sue as a ‘firm’ 
under O. 30, Civil P. C., doe3 not hold good 
in this Province. There is no provision in 
the Provincial Insolvency Act (5 of 1920) 
which expressly lays down that a “firm" 
may be adjudicated insolvent, as is to be 
found in the Presidency Towns Insolvency 
Act (Ss. 11 (d) and 99 of Act 3 of 1909.) 
Clause (c) of sub-s. (2) of S. 79, Provincial 
Insolvency Act, however, indicates that the 
Legislature contemplated adjudication of a 
“debtor firm” as insolvent under that Act, 
and it authorized the High Court to frame 
rules providing (inter alia) for the -proce- 
dure to be followed in such cases. The 
(revised) rules framed by the Lahore High 
Court under S. 79 were published in Notifi- 
cation No. 242, R. 15-A-17, dated 25th 
August 1938. R. 2 of these rules provides 
that a 

petition for insolvency under the Provincial Insol- 
vency Act may be filed by or against any individual 
or firm, but not against any association, corpora- 
tion or company registered under any enactment 
for the time being in force. 

Under the rules framed under S. 79, 
petitions for adjudication of (contractual) 
partnerships or firms have frequently been 
made in this Province; and it has been held 
that as a “firm” is not a legal entity, nor is 
it a person, but a firm-name is merely a 
shorthand form for collectively designating 
all the partners in a firm, an order of 
adjudication passed against the firm ope- 
rates as an order against individual partners 
who constitute the firm. See AIR 1927 
Lah 234=100 I C 112. 6 See also AIR 1926 
Sind 31=89 I C 493, 6 97 I C 446 7 and 119 
I C 735. 8 In 162 I C 184° a petition under 
S. 99, Presidency Towns Insolvency Act 
for adjudication of a joint Hindu family 
ancestral trading firm as insolvent was made 
on the Original Side of the Rangoon High 
Court and an adjudication order was passed 
against the “firm, other than minor partners, 
if any.” On appeal under the Letters Patent 
this order was set aside. It was held 
that the joint Hindu family firm, as such, 

5. (’27) 14 A I R 1927 Lah 234=100 I O 112, 
Honde Ram v. Chiman Lai. 

6. (’26) 13 A I R 192G Sind 31=89 I C 493=20 
SLR 209, Official Receiver v. Narain Das 
Lotaram. 

7. (’27) 14 A I R 1927 Sind 18=97 I C 446=21 
SLR 280, In re Shaw Wallace & Co. 

3. (’29) 16 A I R 1929 Lah 447=119 I C 735, 
Mohamad Umar v. Official Receiver Rawal- 
pindi. 

9. (’36) 23 A I R 1936 Rang 160=16210184=14 
Rang 122, Chidambaram Chettyar v. Mutaya 
Chettyar. 


could not be adjudicated insolvent but, 
besides the karta, only those adult members 
of the family could be adjudged who had 
rendered themselves personally liable by 
taking active part in business or otherwise. 
No adjudication order could be passed against 
the other members who were not liable 
personally for the debts, but whose liability 
was limited to the extent of their share in 
the joint family property. 

In this connexion reference may also be 
made to 42 Cal 225, 10 where a petition had 
been made to adjudicate ail the partners of 
the debtor firm, which was a joint Hindu 
family ancestral business, insolvents. There 
were five brothers who, on the death of the 
father, had succeeded to the ancestral busi- 
ness. One of them was a minor and the 
business was discontinued before he attained 
majority. It was held that though he had 
inherited the ancestral business and it was 
being carried on on his behalf when the debt 
due to the petitioning creditor was raised, 
he could not be adjudicated insolvent as 
under the law he was not personally liable 
for the debts incurred in such trade, his 
share therein being alone liable. See also 
118 I C 4 9 4 ; 1 1 AIR 1936 Mad 64 13 and 

49 Mad 217. 13 It appears that in all these 
cases the petition was not for the adjudica- 
tion of the joint Hindu family firm as such, 
but it was made against individual members 
thereof. This seems to be the prevailing 
view in other provinces. It is, however, 
contended on behalf of the petitioner that 
the position in the Punjab is different. It 
is urged, as pointed out by the learned 
Insolvency Judge, that the combined effect 
of R. 3 (Chap. IV A, Rules and Orders Vol. II) 
and the “Explanation” to R. 1, O. 30, Civil 
P. C., read with S. 5, Provincial Insolvency 
Act, is that a petition for insolvency may 
be filed by, or against, a “joint Hindu 
family trading firm,” like any other firm. 

50 far as I have been able to find, there is 
no ruling directly bearing on the point, 
though in 15 Lah 9 14 at p. 11 reference 
was made to a joint Hindu ancestral family 

10. (’15) 2 A I R 1915 Cal 482=26 I C 836=42 Cal 

225, Sanyasi Charan Mandal v. Asutosh Ghosh. 

11. (’29) 16 A I R 1929 Mad 573=118 I C 494, 

Somasundaram Chettiar v.Raja KannooChet- 

tiar. _ 

12. (’36) 23 A I R 1936 Mad 64=160 I C 478, 
Krishna Ayyar v. Me3sr3. Pierce Leslie & Co. 

13 (’26) 13 A I R 1926 Mad 133=92 I C 603=49 
Mad 217=49 M L J 697, Muthu Veerappa 
Chettiar v. Sivagurunatha Pillai. 

14. (’33) 20 A I R 1933 Lah 901=149 I C 693=15 
Lah 9=36 P L R 450, Champa v. Official 
Receiver Karachi. 
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trading firm having been adjudicated insol- 
vent in Karaohi. The question whether a 
petition for the adjudication of a joint 
Hindu family trading firm, as such, can 
be made in the Province, or whether the 
petition should be made individually, by, 
or against, such members of the firm, as 
are personally liable for the debt, is of im- 
portance and not free from difficulty, and, 
I think, it should be decided by a larger 
Bench. I therefore refer the case to a 
Division Bench. A very early date shall 
be fixed. The question whether, in the 
ciroumstances of this case, amendment of 
the petition should have been allowed shall 
also be decided by the Division Bench. 

Tek Chand J. — The facts of this case 
are set out in detail in the referring order, 
which shall be read as part of this judg- 
ment. The first question for determination 
is whether a petition for the adjudication 
of a joint Hindu family trading firm, as 
such, can be made in this province. As has 
been pointed out in the referring order 
there is no specific provision dealing with 
this matter in the Provincial Insolvency 
Aot or any of the rules framed thereunder. 
The learned Insolvency Judge took the view 
that a joint Hindu family trading firm, as 
such, could be adjudicated insolvent, because 
of the ‘Explanation’ added to R. 1 of O. 30, 
Civil P. C., which applies to insolvency 
proceedings by virtue of Rr. 2 and 3 of the 
rules framed by this Court under S. 79, 
Provincial Insolvency Aot, as published in 
Notification No. 242 R/XV-A-17, dated 
25th August 1938. R. 2 provides that a 
petition for insolvency under the Provincial 
Insolvency Aot may be filed by, or against, 
any individual or "firm,” but not by or 
against any association, corporation or com- 
pany registered under any enactment for 
the time being in force. It is conceded, that 
“firm” referred to in this rule means a con- 
tractual partnership and not a joint Hindu 
family trading firm, and therefore this rule 
standing by itself, is of no assistance. R. 3 
merely reproduces S. 5, Provincial Insol- 
vency Aot, and is in the following terms : 

Subject to the special provisions of the Provincial 
Insolvency Act, 1920, the Insolvency Courts shall 
follow the same procedure as they do In the exer- 
cise of original civil jurisdiction. 

It is urged that this rule makes R. 1 of 
O. 30, Civil P. C., applicable to Insolvency 
petitions and as the "Explanation” added 
to that Rule by the Punjab Chief Court lays 
down that a suit may be instituted by, or 
against, a joint Hindu family trading part- 
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nership, it follows that a petition for insol- 
vency may, equally, be filed by, or against, 
a joint Hindu family trading partnership. 
In our opinion, this contention is unsound 
and must be rejected. It will be seen that 
R. 3 merely prescribes the procedure which 
is to be followed in proceedings under the 
Provincial Insolvency Act. It does not lay 
down any rule of substantive law. Mr. 
Achhru Ram concedes that the question' 
whether a joint Hindu family, or the busi- 
ness carried on by it, can or cannot be ad- 
judicated insolvent is not a question of 
mere procedure but is one of substantive 
law. It is therefore not covered by R. 3,| 
and that Rule cannot have the effect of 
impliedly providing for the adjudication of' 
a joint Hindu family, as such, or of its 
trading business as insolvent. A joint Hindu 
family, as such, consists not only of the co- 
parceners, who acquire by birth an interest 
in the family property, but also the females, 
i. e. the wives and the unmarried daugh- 
ters. Again, all coparceners, though they 
have an interest in the family business, 
which is a distinct heritable asset, are not 
necessarily liable personally for its debts. 
R. 3, which merely provides the procedure 
to be followed in hearing petitions in insol- 
vency cannot possibly have the effect of 
impliedly introducing provisions of such 
vital importance in the substantive law 
which affect the rights and status of mem- 
bers of Hindu families. We are therefore 
unable to accept the reasoning of the learn- 
ed Insolvency Judge as correct, and hold 
that the law in the Punjab on this matter 
is not different from that in other provin- 
ces and that a joint Hindu family trading 
firm, as such, oannot be adjudicated insol-' 
vent. In this case therefore the petition 
should have been made individually against 
the four persons who were alleged to be 
proprietors of the firm. 

The next question for consideration is 
whether the petition should have been dis- 
missed for this defect, or whether it should 
have been allowed to be amended by cor- 
recting the heading and the prayer. As 
stated already, the names of the four per- 
sons had been given in the heading and 
the body of the petition and the proposed 
amendment would not have altered in any 
way, the character of the petition or intro- 
duced a fresh and a new cause of action. It 1 
was merely a case of correcting the mis- 
description of the persons sought to be ad- 
adjudicated insolvents by transposing the 
name of the firm, of which they are alleged 
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to be proprietors, from the beginniDg of 
the heading to the end and, similarly, alter- 
ing the prayer so as to ask for their adjudi- 
cation individually, and not of the firm 
through them. The amendment -was purely 
formal and should have been allowed. The 
learned District Judge’s order to the con- 
trary cannot be maintained. We accept the 
petition for revision, set aside the order of 
the learned District Judge and remand the 
lease to the Insolvency Judge with the 
direction that the heading and the prayer 
in the petition be allowed to be amended 
and the petition heard on the merits. In 
the circumstances, we leave the parties 
to bear their own costs incurred so far. 
Counsel have been directed to cause their 
respective clients to appear before the In- 
solvency Judge, Hoshiarpur, on 20th May 
1940, when a date for further proceedings 
will be given. 

d.s./r.k. Case remanded. 
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Young C. J. and Sale J. 

Khair M ohammad Pir W ali Mohammad 

and others — Convicts — Appellants 

v. 

Emperor. 

Criminal Appeal No. 430 of 1940, De- 
cided on 28th May 1940, from order of 
Sessions Judge, Montgomery at Lahore, 
D /- 20th March 1940. 

# Criminal Trial — Practice — Cross cases — 
Cross cases heard by one set of assessor* and 
decided by same judgment — Evidence in one 
case imported into another case — Procedure is 
irregular. 

The procedure by which two cross cases, tried 
separately, are heard by the same set of assessors 
and decided by the same judgment is not illegal ; 
but the danger is that by adopting this method 
the Courts are liable to mix up the evidence in the 
two records. If they do so, the procedure is irregu- 
lar and it is difficult to hold that the irregularity 
is one that can be condoned by reason of absence 
of prejudice to the accused. It is almost inevitable 
that in such cases there must be prejudice to the 
accused : A I R 1933 Mad 367 (F B) and AIR 
1928 Lah 380, Rel. on. [P 467 C 1] 

Ghulam Mohy.ud-Din Khan (for Khair 
Mohammad) and Nazir Ahmad Khan 
(for others) — for Appellants. 

S. N. Bali for Advocate-General and 
Nand Lai — for the Crown. 

Sale J. — At about noon on 3rd August 
1939 a fight ocourred near a shrine in village 
Sheikh Fazal which resulted in the death 
of one Mohammad Dadra and injuries to 
several others. As a result of the police 


investigation two cross cases were instituted. 
On the one side five brothers, viz., Ghulam 
Rasul, Khair Mohammad, Gulab Ali, Allah 
Yar and Ahmad Yar (accused 6, Nawab, 
their nephew is an absconder) were tried 
under Ss. 148, 323, 324 and 302/149, 
I.P.C., for the murder of Mohammad Dadra 
and on the other side eleven persons in- 
cluding Ghulam Nabi and Ghulam Sadiq, 
who are close relations of the gaddinashin 
of the shrine, were prosecuted for rioting. 
The learned Sessions Judge has convicted 
Khair Mohammad under S. 302 for the 
murder of Mohammad Dadra and sentenced 
him to death. He acquitted Ahmad Yar 
but convicted the other members of this 
party, viz., Ghulam Rasul, Gulab Ali and 
Allah Yar under Ss. 148 and 324, 323/149, 
I. P. C., and sentenced each to three years’ 
rigorous imprisonment. In the cross case 
he convicted Ghulam Nabi, Ghulam Sadiq, 
Gullu, Goman and Hassan for rioting armed 
with deadly weapons under Ss. 148, 323, 
324, 325/149 and sentenced each to three 
years’ rigorous imprisonment. The six other 
persons of this party were acquitted. From 
these convictions and sentences both sides 
have appealed and the death sentence 
passed upon Khair Mohammad is before us 
for confirmation. 

It is unnecessary to detail the facts of 
this case as in our view this appeal must 
be accepted and the two cases remanded 
for retrial. The procedure adopted by the 
learned Sessions Judge in this case is con- 
trary to the directions of this Court con- 
cerning the trial of cross riot cases embodied 
in Chap. 4 of Vol. 3 of High Court Rules 
and Orders. It is true that the two cross 
cases were tried separately by the learned 
Sessions Judge in so far as separate evidence 
both for the prosecution and the defence 
was recorded. But both cases were tried 
before the same set of assessors. At the 
close of the evidence the two cases were 
argued jointly ; the assessors apparently 
were asked to give opinion on both cases 
simultaneously and one judgment covered 
both cases. The result in the present in- 
stance of this procedure is that evidence in 
one case has been relied on by the learned 
Sessions Judge for deciding the other case 
in which this particular evidence was not 
given. Three examples of this irregularity 
may here be quoted. The learned Sessions 
Judge has found that 

in all probability it is correct that the fight took 
place because the passage of cattle was objected to 
by Ghulam Nabi and his men. 
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This finding is based on the statement 
that Gullu, who belonged to Ghulam Nabi’s 
party, while in service of Ghulam Rasul 
used to take the latter's cattle past the 
shrine and via the street of the goldsmiths 
to be watered. It is true that so far as the 
murder case is concerned, there is evidence 
to. the effeot that the fight was caused by 
Ghulam Nabi's party objecting to the cattle 
being taken this way past the shrine. Bub 
there is no evidence to this effect in the 
cross case in which Ghulam Nabi’s party 
have been tried and convicted for rioting. 
On the contrary, in this case there is a 
denial by Ghulam Rasul that Gullu was 
ever in his service. The learned Sessions 
Judge has contradicted the statement of 
Gullu accused in defence that he was abused 
by the other side, by means of his state- 
ment made to the police in his capacity as 
a prosecution witness in the other case. 
Ghulam Mohammad as (P. W. 3) in the 
murder case (see his evidence, line 33, p. 28, 
of the paper book) stated as follows : “There 
is a way passing near the mangers which 
leads out of the village.” The learned Ses- 
sions Judge has used this statement against 
this accused in the cross case in which 
Ghulam Nabi's party have been tried for 
rioting, while ignoring the fact that Ghulam 
Mohammad went on to say that the accused 
(that is to say Ghulam Rasul and his men) 
had never taken their cattle for watering 
by this way. 

The procedure by which two cross cases, 
tried separately, are heard by the same set 
of assessors and deoided by the same judg- 
ment is nob illegal; but the danger is that 
by adopting this method the Courts are 
liable to mix up the evidence in the two 
records. If they do so, the procedure is 
irregular and it is difficult to hold that the 
irregularity is one that can be condoned by 
reason of absence of prejudice to the accused. 
It is almost inevitable that in such cases 
there must be prejudice to the accused. In 
the present case it is apparent that the irre- 
gularity committed by the Sessions Judge 
J has prejudiced the accused especially the 
accused belonging to Ghulam Nabi’s party. 
It is for this reason that this Court has laid 
down the rule in para. 4 of Chap. 4 of the 
High Court Rules and Orders, Yol. 3, that 
when both parties are prosecuted not only 
must the cases be tried separately but judg- 
ments in such cases should be written 
separately and care should be taken to see 
that the evidence in one case is not im- 
ported into the judgment of the other. In 


. Emperor ( Sale J .) Lahore 467 

this paragraph a reference is made to the 
directions given in 4 Lah 376 1 and 8 Lah 
193. 2 It is true that the irregularities point- 
ed out in 4 Lah 376 1 have not been repeated 
to the same extent in the present case, but 
we are in agreement with the observations 
contained in A I R 1933 Mad 367 3 and 29 
Cr L J 282. 4 It was laid down by the Full 
Bench in A I R 1933 Mad 367 3 that 

no hard and fast rule can be laid down as regards 
the procedure in the trial of case and counter case. 
There can be nothing irregular in a Judge trying 
each case to a conclusion before different assessors 
and afterwards pronouncing judgment in both so 
long as he tries the one quite independently of the 
facts in the other. But it is necessary (1) that the 
trial must bo separate, i. e., before different asses- 
sors and separate judgments delivered; (2) that the 
conclusions in each case must be founded on, and 
only on, the evidence in each case. 

In the present case the defect lies in the 
fact that the learned Sessions Judge tried 
both cases before the same set of assessors 
and has imported the evidence given in one 
case as the basis for the decision of the 
other case. For these reasons, we hold that 
the trial of these two cross cases has been 
irregular and that the irregularity has in 
fact prejudiced the accused. We must, 
therefore, accept the appeal, set aside the 
convictions and sentences and direct that 
the two cases be retried by the learned 
Sessions Judge in accordance with the direc- 
tions given. The appellants in Appeal No. 
419 of 1940 are already on bail and may 
remain on bail till the conclusion of the 
case. In the murder case (Criminal Appeal’ 
No. 430-40) in which Khair Mohammed has 
been sentenced to death, we allow bail to each 
of the appellants including Khair Moham- 
mad whom we do not consider prima facie 
to be guilty of an offence so serious as one 
under S. 302, I. P. C., to the satisfaction of 
the District Magistrate. 

D.s./r.K. Appeal allowed. 

1. (’24) HAIR 1924 Lah 104=75 I 0 980 = 25 
Cr L J G3=4 Lah 376, Allu v. Emperor. 

2. (’27) 14 A I R 1927 P C 26 = 100 I 0 126 = 28 
Cr L J 254 = 8 Lah 193 (P C), Madat Khan 
v. Emperor. 

3. (’33) 20 A I R 1933 Mad 367=141 I C 539=56 

Mad 159=34 Cr L J 175=64 M L J 150 (F B), 
In re Mounaguruswami Naiker. 

4. (’28) 15 A I R 1928 Lah 380 = 107 I C 766 = 
29 Cr L J 282, Hayafc v. Emperor. 
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Skemp J. 

Udham Singh — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 233 of 1940, Decided 
on 14th May 1940; case reported by Sess. 
Judge, Lyallpur, D/- 25bh January 1940. 

4 Arms Act (1878), Ss. 4 and 19(f) — Takwas 
are not arms. 

Ifc is always the purpose for which an implement 
is primarily used which determines the question 
whether it does or does not fall within the defini- 
tion of ‘arms’. Implements or articles primarily 
intended for domestic or agricultural use are not 
arms under the Act and takwas fall under the 
former category ‘.AIR 1927 Lah 162, Rel. on. 

(P 469 C 2; P 470 C 1] 

Indar Singh — for Petitioner. 

V. N. Sethi for Advocate-General — 

for the Crown. 

Facts. — These five revision petitions 
Nos. 57, 58, 59, 60 and 61 would be dis- 
posed of together as the facts in all of them 
are similar. Each of the petitioners has 
been convicted under S. 19 (f), Arms Act 
(11 of 1878), for possession of a takwa and 
sentenced to Rs. 25 fine or in default two 
months’ rigorous imprisonment. On 5th 
September 1939, a case under S. 363, 
I. P. C., was pending in the Court of the 
learned Magistrate, First Class, who has 
convicted these petitioners under S. 19 (f), 
Arms Act, and a great number of men, pre- 
sumably the supporters of the contesting 
• parties, were present outside the Court- 
room and some of them were carrying arms 
like takwas. Sub- Inspector Dalip Singh 
and Sub-Inspector Ijaz Hussain came to 
the office of the Prosecuting Deputy Super- 
intendent Police, Rai Sahib Lala Narsing 
Dass and informed him that in the case 
Crown versus Tara Singh under S. 363, 
I. P. C., many people of both sides had 
come with the accused and the complainant 
party respectively armed with takwas. The 
Prosecuting Deputy Superintendent, Police 
came to the Court-room of the Magistrate, 
First Class, Sardar Balbir Singh where he 
found some takwas placed under a mango 
tree outside the Court room and some people 
sitting close by. As none was holding these 

takwas.Prosecuting Deputy Superintendent, 

Police waited till they were taken posses- 
sion of by their respective owners. 

The Prosecuting Deputy Superintendent, 
Police as a precautionary measure instruct- 
ed Sub- Inspector Ijaz Hussain to send for 
armed police. Shortly afterwards, when the 
armed police arrived, one man took hold of 
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all these takwa3. That man was however 
detained by Assistant Sub- Inspector, Gul- 
zari Lai. The Prosecuting Deputy Superin- 
tendent, Police told Sub-Inspector Ijaz 
Hussain to bring the men who were owners 
of those takwas. The Sub-Inspector brought 
several people to the Prosecuting Deputy 
Superintendent, Police who found three or 
four men holding a takwa each in their 
hands while one or two takwas were still 
lying against the verandah wall in a verti- 
cal position. The Prosecuting Deputy Sup- 
erintendent, Police hit upon the plan of 
telling these people to leave the Court 
premises with their respective weapons. 
When they had gone a few paces, the Pro- 
secuting Deputy Superintendent, Police 
stopped them and the five petitioners were 
found in possession of five takwas, one each, 
and were accordingly challaned. The Pro- 
secuting Deputy Superintendent, Police ad- 
mitted in cross-examination that he took 
no proceedings under S. 107 or S. 151, 
Criminal P. C., nor any untoward incident 
happened on that day. Although the accused 
replied in the affirmative to question 1 
which was : 

Were you on 5th September found in possession 
of a takwa P. 1 at Lyallpur kutchery which you 
were holding for the purpose of offence or defence ? 

Yet in answer to question 3, which was 
‘Have you anything else to say?’ each ac- 
cused replied that he did not know if it was 
an offence to carry a takwa. Thus, it can- . 
not be said that any of these accused had 
pleaded guilty to the charge. 

Report. — The sole question for determi- 
nation is whether ‘takwas’ like these come 
within the definition of ‘arms’ as defined in 
the Arms Act. The learned counsel for the 
petitioners has urged that the petitioners’ 
case does not fall within any of the autho- 
rities on the point: 32 P R 1918 Cr, 1 2 Lah 
291, 2 9 Lah 137 3 and A I R 1927 Lah 162. 4 
All the five cases now before me appear to 
be distinguishable from these authorities. 

In 32 P R 1918 Cr 1 there was a full size 

sketch of the instrument on the file which 
showed that the chhavi blade weighed 
1 seer 2£ chhatanks and was removable 

1. (’19)6 AIR 1919 Lah 472=48 I C 486=32 P R 

1918 Cr=20 Cr L J 11, Emperor ▼. Balia 

Singh. 

2. (’22) 9 A I R 1922 Lah 138=64 I C 847=2 

Lah 291=22 Cr L J 63, Mangal Singh v. 

Emperor. 

3. (’28) 15 A I R 1928 Lah 295=112 I C 49=29 

Cr L J 961=9 Lah 137=29 P L R 306, 

Emperor v. Puran Singh. 

4. (’27) 14 A I R 1927 Lah 162=99 I C 935=23 

Cr L J 199, Mehr Din v. Emperor. 
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from the handle. In that case Rala Singh 
who wa9 found in possession of the chhavi 
was tried for the offence under S. 457/511, 
I. P. C., and was charged under S. 19 (f), 
Arms Act, in the same trial. It was there- 
fore clear that Rala Singh was in possession 
of the chhavi for the purpose of offence or 
defence while attempting to commit house 
breaking. In 9 Lah 137, 3 the instrument 
consisted of a lathi 6 feet 3 inches having 
at one end a hollow screw and axe like blade 
5 feet x inches, the blade having a screw 
to allow of its being fixed into the loDg lathi. 
It wa9 held that the instrument was an arm 
within the meaning of S. 19, Arms Act. In 
2 Lah 291 2 the weapon was a bamboo daDg 
5 feet 7 inches which had an iron attach- 
ment at the thick end, and hidden in the 
folds of the appellant’s loin cloth was a blade 
8 inches long which fitted the end of the 
dang. It was accordingly held under those 
circumstances that the weapon was meant 
for purposes of offence or defence and was 
therefore an “arm.” In the body of the 
judgment in 2 Lah 291, 2 Criminal Revision 
No. 641 of 1916 has been referred to where 
in the case of a takwa the possessor was 
given benefit of doubt although the takwa 
blade was over 6 inches in length. In A IR 
1927 Lah 162 4 it was laid down that it is 
always the purpose for which an implement 
is primarily used which determines the 
question whether it does or does not fall 
within the definition of “arms” in S. 4 and 
that the implements of ordinary domestic 
use such as an axe or knife cannot fall with- 
in the definition of arms by the mere fact 
that they have been in use as weapons of 
offence or defence on particular occasions. 

In the present oase none of the blades of 
these takwa9 is 6" long but is about 4" or 5" 
long only. None of them can be sorewed 
on or slipped on to the lathi handle. They 
appear to be fixed and such liketakwas with 
long lathi handles are ordinarily used for 
cutting twigs from trees either for making 
Indian tooth brushes or for cutting the 
branches of trees to be used as hedges for 
the fields. The fact that they were being 
carried openly militates against the view 
that they were being carried for the purpose 
• of offence or defence or were meant for 
such purpose. The mere fact that in oase of 
attack they could be used for offence or 
defence is no ground for bolding that these 
takwas were generally meant for such pur. 
pose and not for ordinary domestio or 
agricultural use. In my opinion all the peti- 
tioners should have been given benefit of 


doubt. I accordingly refer all these five- 
cases to the Hon’ble High Court for quash- 
ing of the convictions of all the petitioners 
and for refund of fines if realized. 

Order of the High Court 

Skemp J, — The learned Sessions Judge 
of Lyallpur has recommended the setting 
aside of five convictions under the Arms 
Act. A case was being tried under S. 363, 
Penal Code, presumably of kidnapping 
minor girl. A large number of partisans of 
the contesting parties were present outside 
the Court room, some of them carrying 
takwas. Two Sub- Inspectors reported this 
to the prosecuting Deputy Superintendent 
by whose orders armed police were brought 
up. The five petitioners who owned five of 
the takwas were subsequently prosecuted 
under the Arms Act, convicted under S. 19 (f) 
and each fined Rs. 25. The learned Sessions 
Judge after referring to various authorities 
has recommended revision because 

in the present case none of the blades cf these 
takwas is 6” long but is about 4” or 5” long only. 
None of them can be screwed on or slipped on to 
the lathi handle. They appear to be fixed and such 
like takwas with long lathi handles are ordinarily 
used for cutting twigs from trees either for mak- 
ing Indian tooth brushes or for cutting the bran- 
ches of trees to be used as hedges for the fields. 
The fact that they were being carried openly mili- 
tates against the view that they were being carried 
for the purpose of offence or defence or were meant 
for such purpose. The mere fact that in case of 
attack they could be used for offence or defence is 
no ground for holding that these takwas were 
generally meant for such purpose and not for 
ordinary domestic or agricultural use. 

The takwas in question have been pro- 
duced before me and I agree with the Ses- 
sions Judge except on one point. These 
takwas have small triangular blades mount- 
ed on long heavy lathis which might per- 
haps be more conveniently used aswoapons 
without the blades. They are familiar 
objects and are undoubtedly used as sug- 
gested by the Sessions Judge. I do not, how- 
ever, agree that they were not meant for 
the purpose of attack or defence in the pre- 
sent instance. I think from the circum- 
stances and from the fact that the police 
thought it necessary to bring up armed men 
these takwas were brought to Court to be 
used if a fight arose. Mr. Indar Singh for 
the petitioners referred to A I R 1927 Lah 
162* in which Jai Lai J. said with refer- 
ence to a hatchet and a knife which had 
been brought apparently to assault the 
Deputy Commissioner. 

It is always the purpose for which an imple-[ 
ment is primarily used which determines thel 
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.question whether it. does or does not fall within 
the definition of ‘arms’, and applying this test 
I have no hesitation in holding that the axe and 
the knife which have been found to be implements 
of ordinary domestic use cannot fall within the 
definition of arms by the mere fact that they have 
been used as weapons of offence or defence. 

Mr. \ . N. Sethi for the Crown cited 
16 P R 1900 Cr.° A Sessions Judge had 
reported a case concerning a cbhavi which 
the* Punjab Government had directed to be 
treated as an arm for the purpose of the 
Arm3 Act. The Sessions Judge argued that 
a chhavi did not fall within the definition 
of arms in S. 4. The Bench did not accept 
the contention. They said: 

Arm3 are defined in Webster’s Dictionary as in- 
struments or weapons of offence or defence and we 
do not suppose that any more exact description of 
the term could be given. Where then the circum- 
stances of a case show that a weapon or instrument 
is carried or possessed for the purpose of offence or 
defence and not for agricultural purposes or as an 
article of domestic utility, there is no reason why 
such a weapon or instrument should not bo held 
to fall within the category of ‘arms.’ 

They went on to hold that chhavis were 
offensive weapons although occasionally used 
for agricultural or household purposes. I do 
not think that there is any conflict between 
Mr. Justice Jai Lai’s ruling and the ruling 
of the Chief Court considered with reference 
to the context. In fact there is no conflict 
even in words if one omit3 the word ‘carried’ 
and simply leaves ‘possessed’ in the quota- 
tion. Lathis, kahis and many other agricul- 
tural implements or domestic articles or 
heavy pieces of wood forming parts thereof 
are frequently used as weapons of offence 
or defence ; but this does not render them 
arms under the Arms Act and Mr. Sethi 
does not make this contention. I agree 
with Mr. Justice Jai Lai that the true test 
is the primary object of the implement in 
question. Implements or articles primarily 
intended for domestic or agricultural use 
are not arms under the Arms Act and 
takwas fall under the former category. I, 
therefore, agree with the learned Sessions 
Judge, set aside the convictions and direct 
that the fines if paid be refunded. The 
question remains, what is to be done if 
partisans go to a cause celebre carrying 
lathis or other weapons and ready to fight? 
It was suggested that they could be arrested 
under S. 151, Criminal P. C., which pro- 
vides that a police officer may arrest with- 
out a warrant any person designing to 
commit a cognizable offence. A less drastic 
measure would be to confiscate the weapons 

,6. (1900) 16 P R 1900 Cr, Crown v. Santa Singh. 
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temporarily, restoring them when danger 
of a breach of peace had passed. 

D.s./r.k. Convictions set aside. 
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Din Mohammad J. 

Lorind Singh and another — Petitioners. 

v. 

Gulab Singh — Respondent. 

Civil Revn. No. 906 of 1939, Decided on 
29th January 1940, for revision of order of 
Dist. Judge, Shahpur at Sargodba, D/- 29th 
June 1939. 

^ Provincial Insolvency Act (1920), S. 16 — 
In absence of finding that petitioning creditor 
is not proceeding with due diligence order of 
substitution cannot be made. 

Unless a finding is arrived at by the insolvency 
Court that the petitioning creditor is not proceed- 
ing on his application with due diligence, no 
order of substitution can be made because that is 
a condition precedent under S. 16. Further, when 
once a Court grants leave to the petitioning credi- 
tor to withdraw his petition without making an 
order under S. 16, it can be reasonably urged that 
the Court was satisfied with the conduct of the 
petitioning creditor and did not suspect any want 
of diligence on his part : AT 2? 1929 Bang 291 and 
A I B 193S Oudh 206 (FB), Disting. f_P 171 C 1] 

Roop Chand — for Petitioners. 

Mehr Chand Mahajan — for Respondent. 

Order. — I am not satisfied that the order 
of the District Judge is not according to law. 
Under S. 16, Provincial Insolvency Act, an 
insolvency Court is competent to substitute 
as petitioner any other creditor to whom 
the debtor may be indebted in the amount 
required by the Act, when the petitioning 
creditor doe3 not proceed with due diligence 
on his petition; but here substitution was 
ordered in different circumstances. The 
Peoples Bank which had originally lodged 
a petition against the debtor expressed its 
desire to effect a compromise with the 
debtor some months before the order was 
made granting leave to the Bank to with- 
draw. If the Insolvency Court was of the 
opinion that the conduct of the Bank 
amounted to such want of due diligence as 
is contemplated by S. 16, it should have 
made an order substituting for the Bank 
one of the creditors qualified under the 
Act. Thi3, however, the Court failed to do. 

On the other hand, it allowed several 
adjournments to the Bank to enable it to 
mature the negotiations which were being 
conducted by the parties in relation to the 
compromise contemplated by them and 
eventually gave leave to the Bank to with- 
draw the petition. Counsel for the petitioner 
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relies on A I R 1929 Rang 291 1 and AIK 
1938 Oudh 206; a bufc, in my view, neither 
of these judgments is in point. In the Ran- 
goon case, the learned Judges observed as 
follows: 

The original petition was validly presented and 
could not be withdrawn without the leave of the 
Court. The case was clearly one in which the peti- 
tioner did not proceed with due diligence on his 
petition and was further one in which fraud and 
collusion were alleged. It was open to the appel- 
lants to come in as creditors at any time while the 
insolvency proceedings were pending and it was 
open to the Court to substitute them as petitioners 
lor respondent 1. 

It is obvious that in that case no leave 
for withdrawal had been given as contem-. 
plated by S. 14 and it was a clear case of 
want of due diligence. I have already indi- 
cated that in such circumstances an Insol- 
vency Court is competent to make ah order 
of substitution even without being moved 
by any creditor. Similarly, in A I R 1938 
Oudh 206, 2 it was held that where the 
order passed on the application of creditors 
for withdrawal was merely “file,” it could 
not be said that those persons had expressly 
been allowed to withdraw and that with- 
out an order of substitution the Insolvency 
Court could continue proceedings on the 
application of the creditor applying to be 
substituted under S. 16. That case too is 
clearly distinguishable. In my view, unless 
,a finding is arrived at by the Insolvency 
Court that the petitioning creditor is not 
proceeding on his application with due 
diligence, no order of substitution can be 
made, because that is a condition precedent 
under S. 16. I am further of the opinion 
that when once a Court grants leave to the 
petitioning creditor to withdraw his peti- 
tion without making an order under S. 16, 
it can be reasonably urged that the Court 
was satisfied with the conduct of the peti- 
tioning creditor and did not suspect any 
want of diligence on his part. I accordingly 
dismiss this petition. In the circumstances 
of the case, however, I make no order as to 
costs. 

d.s./r.k. Petition dismissed. 

1. (’29) 16 A I R 1929 Rang 291 = 122 I C 285= 

7 Rang 785, Sithappa Chettiar v. A. S. 

Chettiar Firm. 

2. (’38) 25 A I R 1938 Oudh 206=177 I C 392 = 

1938 OWN 871=14 Lah 164 (FB), Raghuraj 

Singh v. Abdul Rahman. 
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Din Mohammad J. 

Surjan Singh — Plaintiff — Petitioner. 

v. 

Lala Nanak Chand and another — 

Defendants — Respondents. 

Civil Revn. No. 990 of 1939, Decided on 
5th June 1940, from decree of Senior Sub- 
Judge, Jhelum, D /- 28th August 1939. 

& (a) Contract— Right of stranger to enforce 
— Bank in liquidation — Official liquidator taking 
misfeasance proceeding against manager — 
Compromise between manager and Official 
Liquidator — Manager thereby undertaking to 
satisfy claim of depositor of bank — Default by 
manager — Suit by depositor to enforce terms of 
compromise held maintainable. 

Certain bank went into liquidation and the 
Official Liquidator took misfeasance proceedings 
against the manager of the Bank and inthecourse 
of those proceedings the manager offected a compro- 
mise with the Official Liquidator by which he 
undertook among other things "to adjust or satisfy 
any claim" of certain depositor of the Bank among 
others and to indemnify the Official Liquidator 
against any such claim. A decree was passed in 
terms of the compromise. The Manager having 
made default in satisfying the claim of the depositor 
he instituted a suit against the manager : 

Held that the Official Liquidator who entered 
into a compromise with the manager was repre- 
senting all the depositors, creditors and share- 
holders of the Bank and was in a way acting as 
their agent. It could not bo argued therefore that 
the depositor was a perfect stranger to the agree- 
ment and did not come within the ambit of the well 
recognized exception based either on the ground 
that he claimed through a party to the contract or 
on that of agency, even if it bo not possible to hold 
that an express or implied trust was created In his 
favour. His suit was therefore maintainable. 

(P 473 0 1, 2] 

(b) Contract — Compromise — Right of stranger 
to enforce — Persons giving certain solemn 
undertakings in Court of law on basis of which 
certain benefits were gained by thein and cer- 
tain penalties avoided cannot disclaim obliga- 
tions arising therefrom on ground that obligee 
was stranger to contract. 

Persona givlDg a solemn undertaking in a Court 
of law on tho basis of which certain benefits were 
gained by them and certain penalties avoided 
cannot subsequently disclaim all their obligations 
arising therefrom by merely raising a technical 
plea that the obligee was no party to the contract, 
especially when the contract was ontered into with 
an official who is entrusted by law to safeguard 
such obligee’s interest. [P 473 C 2] 

Harnam SiDgh — for Petitioner . 

S. C. Manchanda — for Respondents. 

Order. — Thi3 petition raises an interest- 
ing question of law. The facts are these. 
The Indian States Bank, Limited, had two 
branches at Dhudhial and Chakwal res- 
pectively. The defendant Nanak Chand was 
a director of the Dhudhial Branch and the 


4/2 Lahore Surjan Singh v. Nanak Chand (Dm Mohammad J .) A. I. R. 


defendant; Mangal Sen wag the Manager at 
Chakwal. The Bank went into liquidation 
and the proceedings started in the High 
Court at Allahabad. The Official Liquidator 
took misfeasance proceedings against the 
two defendants and in the course of those 
proceedings, on 4th February 1935, the 
defendants effected a compromise with the 
Official Liquidator by which they undertook 
among other things “to adjust or satisfy 
any claim” of one Surjan Smgh among 
others and to indemnify the Official Liqui- 
dator against any such claim. They further 
undertook to file sufficient security in the 
name of the registrar for due fulfilment of 
the compromise entered into by them. This 
compromise was signed by the two defen- 
dants as well as their counsel and was sanc- 
tioned by the learned Judges of the High 
Court dealing with the matter. It was ac- 
cordingly ordered that a decree be passed 
in terms of the compromise filed by the parties 
and verified by them in this Court on 4th Febru- 
ary 1935. 

The defendants having made default in 
satisfying the claim of Surjan Singh, he 
instituted a suit out of which this petition 
has arisen, on 4th February 1938, against 
the two defendants and the Official Liqui- 
dator; but it appears that no relief was 
claimed against him. Various defences were 
raised by the two principal defendants. It 
was contended inter alia that they never 
accepted any liability to discharge the debt 
of the plaintiff, and that, at any rate, there 
being no privity of contract between the 
plaintiff and the defendants, the suit was 
not competent. Issues were raised on these 
points. The trial Judge dismissed the suit 
on the ground that there was no privity of 
contract between the parties, and the Senior 
Subordinate Judge maintained that decision 
on appeal. Hence this petition. Counsel for 
the petitioner urges that even if it be con- 
ceded that as a general rule a stranger to 
an agreement cannot bring a suit in order 
to enforce the terms of the agreement, 
there are certain exceptions to the rule and 
this case falls under one of the exceptions. 
He relies in this connexion on 32 All 410, 1 
61 Cal 841, 2 60 Bom 954, 3 AIR 1939 Nag 

1. (’10) 32 All 410= 7 I C 237 = 37 I A 152 = 7 

ALJ 871 (P C), Khwaja Muhammad Khan 
v. Husainl Begum. 

2. (’34) 21 AIR 1934 Cal 682=152 I C 351 = 61 

Cal 841= 39 C W N 682, Kshirode Bihari 
Datta v. Man Gobinda Panda. 

3. (’36) 23 A I R 1936 Bom 344=165 IC 339=60 
Bom 54=3S Bom L R 610, National Petro- 
leum Co. Ltd. v. Popat Lai Mulji. 


20 l and AIR 1939 Bom 309° and in my 
view, the principle deducible from these 
judgments lends a good deal of support to 
the contention raised by him. In 32 All 
410, 1 a Mahomedan lady had instituted a 
suit against the defendant, her father-in- 
law, to recover arrears of certain allow- 
ances under the terms of an agreement 
executed by him prior to and in considera- 
tion of her marriage with his son. One of 
the grounds on which the defendant dis- 
claimed hie liability was that the plaintiff 
was no party to the agreement and was 
consequently not entitled to maintain the 
action. Their Lordships of the Privy Coun- 
cil dealing with this aspect of the case dis- 
cussed the English authority on which the 
rule was based and observed : 

With reference to this it is enough to say that 
the case relied upon was an action of assumpsit, 
and that the rule of common law on the basis of 
which it was dismissed is not, in their Lordships’ 
opinion, applicable to the facts and circumstances 

of the present case In their Lordships’ 

judgment, although no party to the document, she 
is clearly entitled to proceed inequity to enforce her 
claim. 

Their Lordships desire to observe that in India 
and amoDg communities circumstanced as the 
Muhammadans, among whom marriages are con- 
tracted for minors by parents and guardians, it 
might occasion serious injustice if the common 
law doctrine was applied to agreements orarrange- 
ments entered into in connexion with euch con- 
tracts. 

Ifc would be obvious that their Lordships 
did not consider that the rule was so 
rigidly to be enforced in India as not to 
allow any exceptions to it. In 61 Cal 841, 2 
Lort-Williams J., considered this matter aft 
great length and, in view of the Privy Council 
authority cited above and some other 
Calcutta judgments, held that in India a 
suit by a person although a stranger to an 
agreement was competent if he was bene- 
fited by it. He particularly relied on the 
remarks made by Jenkins C. J. in an 
earlier Calcutta case, which were to the 
following effect: 

The breach of contract was charged as deceit 
and it was only the person deceived who could sue. 
The bar then in the way of an action by the per- 
son, not a direct party to the contract, was pro- 
bably one of procedure and not of substance. In 
India we are free from these trammels and are 
guided in matters of procedure by the rule of jus- 
tice, equity and good conscience. 

In 60 Bom 954 3 the Calcutta judgment 
referred to above was considered by a Divi- 

4. (’39) 26 A I R 1939 Nag 20=180 I C 370, 

Pandurang v. Vishwanath. 

5. (’39) 26 A 1 R 1939 Bom 309=183 IC 785=41 

Bom L R 538, Moti Lai Ram Kumar v. 
Akbar Bbai Fukhruddin. 



1940 


Sukh Dev v. Parsi Lahore 473 


eion Benoh composed of Sir John Beau- 
mont 0. J. and Rangnekar J. No doubt the 
learned Judges there did not accept the 
principle enunciated by Lort-Williams J. in 
such general terms as laid down by him 
but they did recognize that there were 
exceptions to the general rule that a stran- 
ger cannot sue. Beaumont C. J. at p. 981 
remarked : 

No doubt there are many cases in the books in 
which persons who are not in terms parties to a 
contract have been allowed to sue upon it. But 
those cases are based on the view that the plain- 
tiff is claiming through a party to the contract, 
that he is in the position of a cestui quo trust or 
of a principal suing through an agent, that under 
the old procedure he could have filed a suit in 
equity, even if he could not have sued at common 
law. These cases are a recognized exception to the 
general principle that only parties to a contract 
can sue upon it. 

Rangnekar J. in a separate judgment at 
page 995 observed : 

It is settled law that a stranger to a contract 
cannot sue. But, as I have just pointed out, there 
are two exceptions made to this general rule. The 
first exception is where the oontract is made by 
the trustee for the benefit of a beneficiary, in other 
words where there is a case of trust; and the other 
exception is where by acknowledgment or part 
payment or by estoppel privity may be established 
as a ground of agency. These two exceptions are 
also recognized by the decisions in this country. 
The Privy Council decision in 32 All 410 1 is relied 
upon as making a third exception. I do not think 
so. The underlying principle of that decision is 
that where a contract between A and Bis intended 
to secure a benefit to C as a cestui que trust, C 
may sue in his own right to enforce the trust. 

In A I R 1939 Nag 20, 4 32 All 410 1 was 
followed. In A I R 1939 Bom 309, 6 effect 
was given to the exceptions stated in 60 
Bom 954. 8 Counsel for the respondent has 
referred to A I R 1932 Lah 66, 6 AIR 1933 
Lah 695 7 and A I R 1935 Lah 354, 0 but in 
none of those judgments it was said that 
the rule did not admit of any exceptions. 
It is open to a Court of law therefore to 
determine on the facts of each ca9e whe- 
ther it is covered by the exceptions or not, 
and here it is impossible to resist the con- 
clusion that the Official Liquidator who 
entered into a compromise with the defen- 
dants was representing all the depositors, 
creditors and share- holders of the Bank and 
was in a way acting as their agent. It can- 
not be argued therefore that the plaintiff 
Surjan Singh who claims to be a depositor 

6. (’32) 19 A I R 1932 Lah 66=134 I C 100=32 
PLR 876, Gurdit SiDgh v. Chuni Lai. 

7. (’33) 20 A I R 1933 Lah 695=143 I C 753=14 

Lah 675 = 34 P L R 601, Maghi Mai v. Das- 
hara SiDgh. 

8. (’35) 22 A I R 1935 Lah 354=158 I C 387=16 

Lah 118=37 PLR 552, GaneBh Daa v. Banto. 


of the Bank was a perfect stranger to the 
agreement and did not come within the 
ambit of the well- recognized exception based 
either on the ground that ho claimed through 
a party to the contract or on that of agency, 
even if it be not possible to hold that an 
express or implied trust was created in his 
favour. There is another feature in this 
case which distinguishes it from all other 
reported cases. Here, a decree was made in 
terms of the compromise and the right of 
persons to whom the defendants were 
obliged thus judicially established. In my 
opinion, the decree alone afforded a proper 
cause of action to them and the defendants 
could not resist their claim. Further, I can- 
not reconcile myself to the view that 
persons giving a solemn undertaking in a 
Court of law on the basis of which certain 
beneffts were gained by them and certain 
penalties avoided can subsequently disclaim 
all their obligations arising therefrom by 
merely raising a technical plea that the 
obligee was no party to the contract, espe-' 
cially when the contract was entered into 
with an official who is entrusted by law fcoi 
safeguard such obligee’s interests. 

Besides, it is admitted that the compro- 
mise has been acted upon in some parti- 
culars and it is also not denied that the 
defendants have realized a part of the 
amount from certain debtors of the Bank 
mentioned in the deed. This part of perfor- 
mance no doubt was not made in favour of 
the present plaintiff as stressed by the trial 
Court, but it does indicate that the deed of 
compromise has been taken advantage of by 
the defendants themselves, and that it has 
been treated as an effective document. 

I have no hesitation in holding therefore: 
that the suit is competent. I accordingly 
allow this petition, set aside the order of 
the Courts below on the issue relating to 
the competency of the suit and remand the 
case to the trial Court for disposal of the 
remaining issues in accordance with law. 
Parties have been directed to appear there 
on 25th June 1940. There will be no order 
as to costs before me. 

D.S./r.K. Petition allowed. 
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Tek Chand and Bhide JJ. 

Sukh Dev — Defendant — Appellant. 

v. 

Parsi, Plaintiff and others, Defendants 

— Respondents. 
Letters Patent Appeals Nos. 91 and 92 
of 1939, Decided on 3rd May 1940. 
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^ Cosharers — One cosharer in exclusive pos- 
session of portion of undivided bolding ican 
transfer it subject to adjustment of rights of 
other cosharers at time of partition. 

If a cosharer is in established possession of any 
portion of an undivided holding, not exceeding his 
ov-n share, he cannot be disturbed in his posses- 
sion until partition. Hence, a cosharer who is in 
such possession of any portion of a joint khata, 
can transfer that portion subject to adjustment of 
the rights of the other cosharers therein at the 
time of partition. Other cosharers’ rights will be 
sufficiently safeguarded if they are granted a decree 
by giving him a declaration that the possession of 
the transferees in the lands in dispute will be that 
of cosharers, subject to adjustment at the time of 
Dartition: Case law relied on. [P 474 C 2 ; 

P 475 C 1] 

Dr. Nand Lai — for Appellant. 

Mehr Chand Sud — for Respondent 

( Plaintiff ). 

Bhide J. — Letters Patent Appeals Nos. 
91 and 92 of 1939 arise out of two suits of 
which the facts were similar and it will be 
convenient to dispose of them together. The 
material facts were briefly these : The 
plaintiff in these suits was a cosharer in 
an undivided holding along with the defen- 
dants. The defendants were in possession of 
two khasra numbers, viz., 959 and 1360, 
measuring 8 and 13 marlas. They sold these 
khasra numbers to two persons named 
Churamani and Sukh Dev respectively. 
Thereupon the plaintiff sued for possession 
of one-fifth of these numbers on the ground 
that the defendants were only cosharers in 
these khasra numbers and they had, there- 
fore, no right to transfer the entire numbers 
as they did. The defence was that as the 
vendors were in exclusive possession of these 
numbers and as their possession could not 
be disturbed until partition, the transferees 
also acquired the same rights and the posses- 
sion of the transferees could not be dis- 
turbed till partition. The trial Court rejected 
this plea and the plaintiff was given decrees 
for joint possession in both the suits. The 
defendants appealed and the learned Senior 
Subordinate Judge upheld their plea and 
dismissed his suits. On second appeal, how- 
ever, the learned Judge in Chambers has 
again restored the decrees of the trial Court 
and from this decision the defendants have 
preferred the present appeals under Cl. 10, 
Letters Patent. 

The sole point for decision is whether a 
cosharer in a joint holding, who is in exclu- 
sive possession of a certain plot of land, 
has a right to sell the same, and if so whe- 
ther the transferee has a right to remain in 
possession of such a plot until partition. It 


is not disputed on behalf of the respondent 
that the defendants could sell their share 
(or any fraction thereof) in the holding; 
but it is contended that no C03barer is 
entitled to sell any specific plot as he is not 
the sole owner thereof. In support of this 
contention the learned counsel relied chiefly 
on three rulings of the Allahabad High 
Court, viz., A I R 1920 All 111, 1 AIR 1928 
All 59 2 and A I R 1935 All 771. 3 

The facts of the present cases seem to be 
however distinguishable as the defendants 
in selling the plots did not assert that they 
were exclusive owners thereof. The learned 
Judge in Chambers has remarked in his 
judgment that there was an assertion of 
exclusive title by the defendants in the 
present suits by sale of specific plots. But 
this doe3 not appear to be correct. No sale 
deeds were executed; and it appears from 
the mutations that the defendants merely 
purported to transfer their interest in these 
plots as cosharers. As cosharers they had 
a right to remain in possession of these 
plots till partition subject to adjustment at 
the time of partition and they seem to 
have transferred the same right to the 
vendees. This is indicated by the fact that 
the sale is shown in the column of cultiva- 
tion and not in the column of proprietorship 
according to the rules governing mutation 
proceedings. Moreover, the defendants have 
made it clear in their written statements 
also that they only claim to hold the plots 
sold “until partition subject to the rights 
of the other cosharers and subject to ad- 
justment at partition. If the defendants 
merely transferred the plots subject to the 
rights of the other cosharers and subject 
to adjustment at the time of partition,” it 
is difficult to see how the rights of the 
other cosharers can be prejudiced in any 
way. It is well settled that if a cosharer 
is in established possession of any portion 
of an undivided holding, not exceeding his 
own share, he cannot be disturbed in his 1 
possession until partition ( see AIR 1938; 
Lah 465 4 and the other rulings cited: 
therein). 

1. (’20) 7 A I R 1920 All 111=55 I C 94=19 
A L J 129, Jamna v. Jhalli. 

2. (’23) 15 A I R 1928 All 59=106 I C 656=25 
A L J 933, Mahomed Sher Khan v. Bharat 

Indu. 

3. (’35) 22 A I R 1935 All 771=155 I C 929, 
Qutubuddin v. Mangala Dubey. 

4. (*3S) 25 A I R 1933 Lah 465=177 I C 335=40 
P L R 653, Karam Chand v. Karam Dad 

Khan. 
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As a result, it has been held that a co- 
•sbarer who is in such possession of any 
portion of a joint khata, can transfer that 
portion subject to adjustment of the rights 
of the other cosharer3 therein at the time 
of partition (see AIR 1925 Lah 518; 6 
AIR 1929 Lah 16S 6 and A I R 1939 Oudh 
243. 7 This view seems to be consistent with 
the principle embodied in S. 44, T. P. Act, 
regarding transfers of their ‘interest’ in 
joint property by cosharers. The learned 
counsel for the respondent urged that the 
defendants in these cases were not in pos- 
session for a very long time. It appears 
however that they were in possession for 
some years at least before the sales and 
there seems to be no good ground for hold- 
ing that they could not transfer the plots 
unless their possession extended to 12 years 
or more as suggested by the learned coun- 
sel. The defendants did not claim to have 
acquired any adverse title. All that they 
claimed was that they were entitled to 
remain in undisturbed possession till parti- 
tion. They were certainly in possession for 
some years before the sales as stated above 
and the learned counsel for the respondent 
has not been able to show that the other 
cosharers had any right to disturb their 
possession until partition. 

In the oircumstances stated above, the 
decree for joint possession granted by the 
learned Judge in Chambers does not seem 
to be justifiable. The plaintiff’s rights will 
be sufficiently safeguarded if be is granted 
a decree in the form in which it was gran- 
ted by this Court in a similar case in C. A. 
1771 of 1921, viz., by giving him a declara- 
tion that the possession of the defendants in 
the lands in dispute will be that of co- 
sharers, subject to adjustment at the time 
of partition. The appeals are accordingly 
accepted, and in lieu of the decrees for joint 
possession the plaintiff is granted declara- 
tory decrees as above. In view of all the 
circumstances parties will be left to bear 
their costs in this Court in both the 
appeals. 

Tek Chand J. — I agree. 

d.s./R-K. Appeals allowed. 


5. (’25) 12 A I R 1925 Lah 518=85 IC653,8aad- 

Ullah v. Ibrahim. 

6. (’29) 16 A I R 1929 Lah 168=116 I C 223, 
Harnam Singh v. Jagat Singh. 

7. (’39) 26 A I R 1939 Oudh 243 = 183 I C 593= 

1939 OWN 773=15 Luck 15, Sripal Singh v. 
Mata Badal. 
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Bhide and Din Mohammad JJ. 

Alt. Sharifa Begam — Plaintiff 

— Appellant, 
v. 

Court of Wards and others , Defendants 

— Respondents. 
First Appeal No. 447 of 1938, Decided 
on 23rd April 1940, from decree of Senior 
Sub-Judge, Gujrat, D/- 16th March 1938. 

(a) Caste — Proof — Certificate or bond con- 
taining person’s own statement as to caste has 
little value. 

In the matter of caste, certificates containing a 
person’s own statement as to his caste to the 
officials concerned by whom they were issued and 
who had no need to enquire at the time into the 
truth or falsehood of the assertion made by him, 
carry very little evidentiary value as they are no 
weightier than one’s own admission. The same 
remarks apply to description of caste in bonds 
executed in a person’s favour. [P 479 C 2] 

(b) Custom — Applicability. 

The fact that a person belonged to a particular 
tribe is no clear proof of the fact that he followed 
custom in preference to his personal law. 

[P 480 C 2] 

(c) Custom (Punjab) — Zamindara agricul- 
tural custom — Applicability — Mahomedan 
Qureshi family residing in Gujrat town from 
time immemorial and following urban pursuits 
— It is governed by Mahomedan law and not by 
agricultural custom. 

Where the Mahomedan Qureshi family of the 
parties to the suit is proved to have resided in the 
town of Gujrat in the Punjab and almost all the 
members of the family of the common ancestor of 
the parties are shown to have followed urban pur- 
suits, then in the absence of evidence to show that 
any one of them followed agriculture as his avoca- 
tion or the ancestor of the family belonged to any 
compact village community or that the succession 
in the family was ever regulated by custom it 
cannot be said that the family of the parties is not 
governed by Mohamedan law but by the zamindara 
agricultural oustom whereby neither the widow nor 
the daughter is entitled to any inheritance : 124 
P R 1908; 3S P R 1912; AIR 1927 Lali 642 and 
AIR 1931 Lah 446, Ref. [P 481 C 1] 

(d) Custom (Punjab) — Agricultural custom — 
Proof — Instances showing succession being 
governed by custom are not enough — Clear 
demand by female heir and its refusal must be 
established. 

In view of the fact that female heirs seldom 
contest their inheritance with male heirs and that 
mothers and sisters are always complaisantenough 
not to insist on their ‘pound of flesh’ instances 
showing that succession in the family was regulat- 
ed by custom are not sufficient to determine that 
the parties do not follow their personal law unless 
there has been a clear demand by the female and 
refusal by the male : Case law referred. 

[P 484 C 2] 

(e) Limitation Act (1908), Art. 120 — Suit to 
establish right to inherit deceased’s property 
even if moveable is governed by Art. 120. 

A suit to establish a right to inherit the property 
even though moveable of a deceased person is gov- 
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erncd bv Art. 120 : 21 Cal 157 (PC), Bel. on; A I R 
1924 Cal 142 ; A I R 1915 All 253 ; 32 Cal 527 ; 
AIR 1924 All 812 and 9 Beng L R 348 (PC), 
Disting. [P 4S4 C 2] 

(f) Practice — New Plea — Limitation — Appeal 
— Plea raised in trial Court and given up cannot 
be reagitated in appeal — Nor can further 
evidence be allowed. 

Where an objection on the ground of limitation 
is raised in the trial Court in the pleas but isgiven 
up before issues it cannot be reagitated in appeal 
nor can a party be allowed to lead any further evi- 
dence where the record is incomplete on the point: 
AIR 1931 P C 143 , Bel. on. [P 485 C 1] 

Achhru Ram and Indar Dev Dua — 

for Appellant. 

Barkat Ali and Shaukat Ali — 

for Respondents. 

Din Mohammad J. — The suit out of 
which this appeal hag arisen was instituted 
in forma pauperis on 1st October, 1936 by 
Mt. Sharifa Begam, daughter of Khan 
Bahdur Captain Mahommad Zaman Khan, 
against the Court of Wards Punjab for 
possession of her share of the property left 
by her father consisting of land, houses and 
cash. It was alleged in the plaint that her 
father died on 2nd August 1930 leaving 
considerable amount of immovable property 
besides Rs. 1,80,000 in cash and ornaments 
worth Rs. 10,000. The deceased left him 
surviving his widow, Mt. Barkat Bibi, his 
two sons, Abdul Ghani and Mohammad 
Nawaz and the plaintiff who was his only 
daughter. The deceased was governed by 
Mahomedan law in matters of inheritance 
and the plaintiff as daughter was entitled 
to 7/40ths share in the property left by 
him. The widow was entitled to l/8th and 
the two sons to 28/40ths share. Mohammad 
Nawaz died in January 1932 and Abdul 
Ghani in November 1933. They left certain 
children of their own and in their presence 
their mother, Mt. Barkat Bibi, succeeded 
to l/6th share of the property left by them. 
Mt. Barkat Bibi died on 6th May 1935 and 
the plaintiff as her daughter was entitled 
to a half share in the property left by her. 
The total share therefore to which the 
plaintiff was entitled on the date of the 
suit was 71/240ths share. The sons and 
daughters left by the two deceased brothers 
of the plaintiff were placed under the Court 
of Wards and hence it was impleaded as 
the defendant in the case. It was added that 
excluding the period of notice sent to the 
Court of Wards the suit was within time. 

In the pleas submitted by the Court of 
Wards it was admitted that the deceased 
left the immovable properties mentioned in 
the plaint, but it was denied that the Court 
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of Wards had come into possession of any 
ornaments. So far as cash was concerned, 
it was stated that only Rs. 1,60,000 had 
been collected by the Court of Wards. The 
allegation that the deceased was governed 
by Mahomedan law was controverted and 
it was contended that he was governed by 
the zamindara custom under which neither 
the widow nor the daughter of the deceased 
was entitled to any inheritance. It was 
further pleaded that both the widow and 
the daughter of the deceased had admitted 
in the course of an application filed by the 
two sons of the deceased for obtaining a 
succession certificate that the sons were the 
only proper heirs of the deceased. Inas- 
much as the daughters of the two sons of 
the deceased had also been impleaded as 
defendants, it was averred that they had 
no share in the property left by their res- 
pective fathers. On the question of limita- 
tion it was urged that the suit in regard to 
the moveable property of the deceased was 
barred by time. On the pleadings of the 
parties the following issues were framed : 

1. Are the parties bound by Mahomedan law in 
matters of inheritance? 

2. If so, what is the plaintiff’s share ? 

3. Is the plaintiff estopped by her conduct from 
claiming her share; if so, how ? 

4. What property was inherited by the defen- 
dant and what relief is the plaintiff entitled to ? 

It may be observed here that the onus of 
issue 1 was placed on the plaintiff solely on 
the ground that as alleged by the defendant 
she had conceded the right of her brothers 
to succeed to the property left by their 
father to her own exclusion. It may also be 
remarked that although an objection was 
raised in the pleas on the ground of limita- 
tion, no issue was framed as the objection 
was waived. Although there is no specific 
order to this effect, there is a reference 
made to it in the judgment of the Senior 
Subordinate Judge and counsel for the res- 
pondent does not challenge this position. 
The Senior Subordinate Judge came to the 
conclusion that the deceased was not gov- 
erned by Mohamedan law and that even if 
he was so governed, the plaintiff could not 
claim her mother’s share, inasmuch as 
the mother had during her lifetime ex- 
pressly relinquished it in favour of her 
sons. Issue 3, which related to estoppel, 
was decided against the defendant and 
issue 4 relating to the amount of property 
left by the deceased was decided against 
the plaintiff. The suit was dismissed od 
the ground that the plaintiff was net an 
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heir to her father. From that judgment 
the present appeal has been preferred. 

The most important question in the case 
is whether the deceased was governed by 
Mahomedan law or custom. On behalf of 
the plaintiff, it is alleged that the deceased 
belonged to a Qureshi tribe which had 
originally migrated from Arabia and that 
his ancestors had always lived in the town 
of Gujrat and followed urban pursuits. On 
the other hand it is contended that the 
deceased belonged to the Gondal tribe of 
Jats who had originally come from the 
Deccan, that his ancestors originally lived 
in Bohat, a village in the District of 
Gujrat, that he belonged to the compact 
community of that village and that conse- 
quently he was governed by the custom 
prevalent among the members of his tribe. 

On behalf of the plaintiff reliance is 
placed on the following documents: (1) A 
deed of partition, dated 6th May 1868, 
between Ghulam Hasan and Mohammad 
Bakhsh, sons of Nur Mohammad, residents 
of Gujrat proper, who admittedly belonged 
to the family of the deceased, wherein they 
described themselves as Arab Ulema. This 
deed was produced in another case between 
some members of family inter se (Ex. P. 6, 
pages 54 and 55, Vol. I.) (2) An extract 
from the register of births relating to the 
town of Gujrat, wherein the birth of a 
son of Mohammad Zaman on 20th Septem- 
ber 1882, is recorded. Mohammad Zaman 
is shown to be a resident of Kabuli Gate 
and a Qureshi Musalman by caste (Ex P-20, 
page. 57, Vol. 1). (3) A deed of mortgage, 
dated 18th April 1888 executed by Moham- 
mad Bakhsh Gondal of Mauza Bagola, in 
favour of Mohammad Zaman, wherein his 
father is described as Mian and his caste is 
mentioned as Qureshi. It may be remarked 
that his father was present at the time of 
the registration of this deed (Ex. P-8, p. 58 
Vol. 1). (4) A deed of mortgage, dated 18th 
April 1888 executed by another Mohammad 
Bakhsh, who also was a Gondal, in favour 
of Mohammad Zaman, wherein similar 
entries appear (Ex. P-10, p. 59, Vol. 1). 

(5) An extract from the register of births 
relating to the town of Gujrat, showing the 
birth of a son to Mohammad Zaman on 
26th August 1890 wherein he is described 
as an Arab Hashmi (Ex. P-21, p. 70, Vol. 1). 

(6) A deed of mortgage, dated 5th January 
1895 executed by Imam Bakhsh and others, 
Jat Waraich of village Rawalki, in favour 
of Mohammad Zaman, wherein he is des- 
cribed as Babu, his father as Mian and by 


caste a Qureshi, resident of Gujrat town 
(Ex. P. W. 6/5, p. 71, Vol. 1). (7) A copy 
of a mutation of sale executed by Imam 
Bakhsh and others of the Waraich caste, 
in favour of Mohammad Zaman by caste 
Qureshi, which was decided on 5th Febru- 
ary 1896, (Ex. P-16, pages 74-77, Vol. 1). 

(8) A deed of sale, dated 25th May 1897, 
executed by Qutub-ud-Din, a Jat Tarar, of 
Pindi Kalu, in favour of Mohammad Zaman 
by caste Qureshi (Ex. P-9, p. 76, Vol I). 

(9) A copy of mutation following on the 
sale stated above, again showing Moham- 
mad Zaman as Qureshi (Ex. P-27 pp. 
80-83, Vol. I). (10) A copy of mutation 
relating to a mortgage, executed by Pira, a 
Jat of Pindi Kalu, in favour of Mohammad 
Zaman, which was decided on 4th March 
1898, showing his father as Mian and his 
caste as Qureshi (Ex. P-18, pp. 84-89, 
Vol. I). (11) An original manuscript in the 
handwriting of Hakim Khuda Bakhsh, a 
member of the family of the deceased, 
written in 1901, showing the family of the 
deceased Mohammad Zaman to be Arbi, 
Qureshi, Hashmi, Makki and also referring 
to him as a member of the family. (12) A 
pedigree attached to a printed copy of the 
same manuscript, claiming descent from 
Jafar Tayyar, a cousin of the Holy Prophet 
of Islam (Ex. P. 4, pp. 115-122, Vol. I). (13) 
A copy of a judgment of Sheikh Mohammad 
Akbar, Subordinate Judge second class in a 
suit between the members of the family inter 
se decided on 30th November 1928 in which 
it was held that the family of the deceased 
were Qureshis governed by Mahomadan 
law (Ex. P-7, pp. 101-105, Vol. I). (14) A 
copy of a petition of plaint in a suit insti- 
tuted by a member of the family named 
Mohammad Ji against a widow Mt. Sardar 
Begam and Mohammad Azim, in which it 
was alleged that the family was governed 
by Mahomedan law (Ex. P-1, pp. 99-100, 
Vol. 1). (15) A copy of a deed of compromise 
filed in the suit mentioned at No. 14 by 
which the widow Mt. Sardar Begam was 
ousted from possession of the property of 
her late husband Mohammad Amin by 
Mohammad Ji and Mohammad Azim, the 
two brothers of her husband (Ex. P-2. 
p. 106, Vol. I). (16) A copy of mutation 
attested on 17th November 1888 in which 
the caste of Mohammad Zaman was shown 
as Miana (Ex. P-19, pp. 61-63, Vol. I). (17) 
Another copy of a mutation attested on 
17th November 1888 in whioh the caste of 
Mohammad Zaman was similarly shown 
as Miana (Ex. P-28, pp. 64-66, Vol. I.) 
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(18) A copy of a jamabandi of the year 1901- 
1902 relating to mouza Tarowali in which 
Mahommad Zaraan is described as Qureshi 
(Ex. P-15, pp. 90-95, Vol. I.) (19) A copy 
of a report made by Sardar Gurudit Singh, 
Naib Tahsildar, on 14th December 1904, 
to the effect that as Mohammad Zaman who 
had throughout been shown in the revenue 
papers as a Qureshi, had got himself enter- 
ed as a Gondal, thorough enquiry be made 
(Ex. P-33, page 96, Vol. 1.) 

Besides, Mohammad Ji, P. W. 1, and 
Saadat Mand, P. W. 5, two members of the 
family appeared in Court and stated that 
they were Qureshis and governed by Maho- 
medan law. Mohammad Ji in addition, 
proved the plaint mentioned at No. 14 
and the compromise at No. 15 above. He 
further stated that a daughter of Moham- 
mad Zaman was married to the son of his 
brother Mohammad Azim. It may be ob- 
served that the relationship of these two 
persons with Mohammad Zaman i3 shown 
in the defendants' own pedigree Ex. D 1-A, 
at pp. 201 to 214, Vol. II. Munshi Abdul 
Ghani, P. W. 2, a muharrir patwari of 
Gujrat, stated that no land was ever shown 
in the revenue papers to have been owned 
by Said Mohammad, father of Mohammad 
Zaman. 

As against this, the defendant produced 
a large number of documents in which 
Mohammad Zaman was either described as 
a Gondal or as a Jat Gondal. Of these, docu- 
ments relating to the period subsequent to 
8th June 1901, when the Punjab Alienation 
of Land Act (13 of 1900) came into force, 
may not be referred to individually, as it is 
admitted by counsel for the plaintiff that 
after the coming into force of the Land 
Alienation Act Mohammad Zaman always 
described himself as a Gondal. A word of 
explanation may be necessary here. Prior 
to the enactment of the Land Alienation 
Act, there was no restriction placed on the 
power of a person to acquire agricultural 
land. In 1900 however the Act was passed 
which enacted that none but those who 
were empowered under the Act could per- 
manently acquire agricultural land. In the 
District of Gujrat a notification that was 
issued under the Act for the first time on 
22nd May 1901, excluded Qureshis. They 
were however included later by Notification 

No. 63, dated 18th April 1904. 

In view of the admission of the appellant’s 
counsel, counsel for the respondent has 
particularly relied on the following docu- 


ments only which all belong to the period 
prior to June 1901 : (1) A copy of a sale 
deed of a house, dated 13th June 1851, in 
which Mian Said Mohammad was shown 
both as an Arab and a Gondal (Ex. D. W. 
13/1, p. 1, Vol. II). (2) An extract from the 
pedigree of the proprietors of Mauza Hardo 
Bohat, prepared at the settlement of 1868 
(Ex. D. 22, pp. 3-7, Vol. II). (3) A copy of 

the history of acquisition of ownership in 
the village Bohat as prepared at the settle- 
ment of 1868 (Ex. D. 23, p. 8, Vol. II). (4) 
A copy of a certificate granted to Moham- 
mad Zaman on 24th August 1880, by the 
Settlement Officer, Pargana Chiniot, in the 
District of Jhang (pp. 9-10, Vol. II). (5) 
Copy of a certificate granted to Mohammad 
Zaman by the Financial Commissioner, 
Punjab, on 3rd January 1899 (Ex. D. 69, 
p. 11, Vol. II). (6) A bond dated 7th April 
1901, executed by one Maula Dad in favour 
of Mohammad Zaman (Ex. D. 70, p. 11. 
Vol. II). (7) Copy of a mutation, decided 
on 17th May 1901, by which one Gahna, 
a Jat Gondal of Mouza Bohat, gifted 16 
kanals of land to Mohammad Zaman on 
the ground of relationship (Ex. D. 24, 
pp. 12-13, Vol. II). 

In my view, the evidence adduced on 
behalf of the plaintiff is more convincing 
on the question of the caste of Mohammad 
Zaman than that relied on by the defen- 
dant. Ex. D. W. 13/1 is more in favour of 
the plaintiff than of the defendant. In the 
first place, Said Mohammad, the father of 
Mohammad Zaman, is described as Mian 
and anyone who is acquainted with the im- 
plications of this appellation can under no 
circumstances attach an agricultural status 
to the holder of the appellation except in 
the cases of Arains and Rajputs who gene- 
rally add this distinction to their name. 
Secondly, the words as used in the docu- 
ment are "urf arab maruf gondal .” Both 
“urf” and “maruf” in Arabic language mean 
“known,” but the distinction that was pre- 
sent to the mind of the scribe can be as- 
certained from the use of the term "urf” 
along with the vendor’s name. There the 
term was used in the meaning of caste as 
the vendor was described as “urf nalaindoz,” 
meaning thereby 'by caste a shoemaker . 
This document therefore shows that in 1851 
Mian Said Mohammad who was commonly 
known a 3 an Arab was also described as 
gondal, although apparently an Arab Gondal 
is a contradiction in terms inasmuch as no 
Gondal has ever claimed his descent from 
Arabia. 
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Turning now to Ex. D-22, it is no doubt 
a pedigree of the proprietors of the village 
Hardo Bohat, who were Jat Gondal, but it 
nowhere includes the names of Mohammad 
Zaman’s ancestors. He, however, seeks to 
connect himself with Dhidu, the common 
ancestor of the residents of Bohat, through 
one Rashid, father of Nur Mohammad and 
Fatteh Mohammad, who are shown there 
as living in “Mauza Attawa Gujrat for the 
last four years.” Their share of the land is 
said to be with the descendants of kah. In 
the pedigree propounded by Mohammad 
Zaman, Ex. D 1-A, he shows himself as a 
descendant of Nur Mohammad whose great- 
grandson is one Ghulam Hussain. Both 
parties agree that Ghulam Hussain was 
their common ancestor, but while according 
to the plaintiff this Ghulam Hussain traced 
his descent back to Arabia, according to the 
defendant Ghulam Hussain hailed from 
village Bohat. The assertion of the defen- 
dant as it stands is so absurd that it can- 
not be seriously entertained by any rea- 
sonable person. On the defendant’s own 
showing the father of Mohammad Zaman 
flourished in 1851 and made an acquisition 
of a house by virtue of a sale deed, Ex. 
D. W. 13/1. According to Ex. D. 1-A, Said 
Mohammad was a great-grandson of Ghulam 
Hussain who, as stated before, was a great- 
grandson of Nur Mohammad who, as stated 
in Ex. D-22, was living in Mauza Attawa, 
Gujrat, having migrated there in 1864. How 
could a person seven degrees removed from 
the ancestor be his contemporary passes 
one’s comprehension. 

Counsel for the respondent realizing the 
impossibility of the situation envisaged in 
Ex. D-22, referred to a pedigree Ex. P-29 
at p. 54 of Vol. I. This pedigree was pre- 
pared in the settlement of 1857 and here 
one Rashida was shown to have migrated 
to Mauza Attawa in the district of Gujran- 
wala in the middle of the eighteenth cen- 
tury. But a mere comparison of the two 
pedigrees would make it clear that Ex. P-29 
does not refer to the same Rashid whom 
Mohammad Zaman claims as bis ancestor. 
No doubt the founder of both these families 
is known as Dhidu, but all other details 
differ. It may further be remarked that in 
spite of the fact that the defendant has 
relied on more than 80 documents in sup- 
port of his case, no attempt has been made 
to produce the revenue records from either 
the village Attawa in the district of Gujrat 
or the village Attawa in the district of Guj- 
ranwala to show that any of the persons 


claimed by him as his ancestors connecting 
him with the J at Gondals of Bohat ever lived 
in those villages or owned land there. Bar- 
ring the pedigree manufactured by Moham- 
mad Zaman for his own purposes, there is 
no revenue record in the District of Gujrat 
which connects him with any of the Gondal 
families of the District. These pedigrees 
therefore are of no avail to the defendant 
to establish Mohammad Zaman's caste as 
Gondal. Ex. D-23 again helps the plaintiff 
more than it does the defendant. It shows 
that at the time when the village Bohat 
was founded people of Miana tribe among 
others also settled along with the founders 
and it is significant that the father of 
Mohammad Zaman was always described 
as Mian, an appellation which is synony- 
mous with Miana, and that in Exs. P-19 
and P-28 he was expressly stated to be of 
Miana caste. Anyhow this history is of no 
use to the respondent as it does not show 
that the remote ancestors of Mohammad 
Zaman ever hailed from the village of Bohat 
or that they had settled in the village with 
the founders. 

The certificate granted to Mohammad 
Zaman in 1880 cannot carry the case of 
the defendant any further. It merely con- 
tains Mohammad Zaman's own statement 
to the officials concerned who had no need! 
to enquire at the time into the truth or 
falsehood of the assertion made by him. In 
the matter of caste such documents carry 
very little evidentiary value as they are no 
weightier than one’s own admission. The 
same remarks apply to Mr. Thorburn's 
certificate of 1899 (Ex. D. 69) and Maula 
Dad's bond of 7th April 1901 (Ex. D-70). 
The only other document that remains to 
be considered is Ex. D-24. By virtue of 
this mutation one Gahna, as stated before, 
transferred 16 kanals of land situate at 
village Bohat to Mohammad Zaman stating 
that Mohammad Zaman was a collateral of 
his. Counsel for the respondent lays much 
stress on this document and describes it as 
his sheet anchor, inasmuch as in his view 
it unmistakably establishes the connexion 
of Mohammad Zaman with the compact 
village community residing in Mauza 
Bohat. The plaintiff on the other hand 
urges that there is inherent evidence in 
the document itself to indicate that it was 
a sort of a manoeuvre on the part of Mahom- 
mad Zaman to link himself with Gondal 
Jats of village Bohat and that though this 
mutation is ostensibly a voluntary sur- 
render on the part of Gahna in favour of 
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Mohammad Zaman, it really wag not so. It 
would appear that in the statement made 
by Gahna it i3 expressly stated that Moham- 
mad Zaman by virtue of this acknowledged 
relationship would not be able to claim an 
inch of land more than what was being 
surrendered by Gahna. 

Considering the fact that there is not a 
shred of evidence on the record to show 
that prior to this transaction any land was 
owned by the family of Mohammad Zaman 
in this village and also taking into view 
the patent fact that neither Gahna nor any 
other resident from village Bohat was pro- 
duced in the Court below to substantiate 
the allegation made in this mutation that 
Mohammad Zaman was. a collateral of 
Gahna and also in view of the fact that the 
name of Mohammad Zaman does not ap- 
pear in any pedigree attached to the re- 
venue records of that village, one is led to 
the inevitable conclusion that in order to 
gain the status of a Jat Gondal at a time 
when Qureshis were held at a discount so 
far as the acquisition of agricultural land 
was concerned, this admission was secured 
from Gahna by some means or the other 
and that the admission was really untrue. 
If Gahna had been paid a quid pro quo 
for the admission made, he did not stand to 
lose anything at all. 

In the circumstances mentioned above, 
the documentary evidence produced by the 
defendant is inconclusive to show that 
Mohammad Zaman was a Jat Gondal. Even 
if any regard is paid to the fact that in 
some documents Mohammad Zaman was 
shown as a Gondal, it is not enough to hold 
that he was a Jat Gondal. In Census of 
India 1894, Yol. 21, dealing with the Pun- 
jab and its feudatories, by Mr. Maclagan, 
afterwards Sir Edward Maclagan, who came 
to be the first Governor of the Punjab, 
Gondal is not only shown as a sub-caste of 
Jat or Rajput tribe, but also as a sub-caste 
of Jolaha, Kumhar, Lohar, Nai, Tarkhan 
and Ulema tribes and it cannot be denied 
that the last mentioned tribes are all non- 
agrioultural tribes. 

The oral evidence led by the defendant 
is equally worthless. D. W. 1 Mohammad 
Shafi, Secretary, District Board, Gujrat, 
merely states that Mohammad Zaman and 
his sons professed to be Gondals. Mr. Kirpa 
Ram advocate calls them Arab Gondals and 
adds that the tribe to which they belonged 
had come from Arabia, and so does one 
Sayed Mohammad Raza who was examined 
on commission. It is significant that Jat 


Gondah do not fall under this category. 
Mr. Kaikaus pleader states that, so far as 
he knew, Mohammad Zaman was a Jat 
Gondal but gives no reason for his know- 
ledge and further admits that he does not 
know to which village Mohammad Zaman 
belonged. Ahmed Mukhtar, D. W. 4, an 
Overseer of the District Board says that 
Mohammad Zaman and his sons were 
Gondals and further states that he was 
told by a son of Mohammad Zaman that 
one Ahmad Khan Gondal was the son 
of the maternal uncle of .Mohammad 
Zaman. Mr. Nasarullah Pleader. D. W. 5, 
Mufti Mohammad Din Pleader, D. W. 6 
and Imam Din, a contractor of District 
Board, D. W. 7 also make statements to 
the same effect and so do D. W. 10 Jalal, 
D. W. 11 Qutab Din and D. W. 12 Jalal. 
It may be observed that although admitted 
by Jalal D. W. 10 that Ahmad Khan, 
whose name is utilized to set a seal on the 
status of Mohammad Zaman, is alive, he 
has not been produced in the witness box. 
The statements of a few pleaders who had 
no relationship with Mohammad Zaman 
and of a few employees of the Distriot 
Board who too do not clearly describe the 
source of their knowledge are not enough 
to show that Mohammad Zaman was really 
a Jat Gondal. A brief history of every 
tribe residing in Gnjrat District was at- 
tached to the riwaj-i am prepared in 1868 
and it is significant that although the 
names of some respectable persons belong- 
ing to the Gondal tribe are stated therein, 
no reference is made to the family of 
Mohammad Zaman. Similarly, in the 
Gazetteer of the Gujrat District prepared 
in 1921 by Mr. Williamson, Settlement 
Officer and Deputy Commissioner, it was 
said at pp. 44-45 that 

it is a pity that at present there are practically 
no men of importance or influence among them 
(Gondal) to help in maintaining the position of 
the clan. 

Had the authorities really believed that 
Mohammad Zaman, who was then a Khan 
Bahadur and a Captain besides being an 
Honorary Magistrate and President of 
Municipal Committee of Gujrat, really be- 
longed to the Gondal tribe of Jats, the Dis- 
triot Officer would not have made a remark 
to that effect. 

Even if it were held for the sake of argu- 
ment that Mohammad Zaman was a Jat 
Gondal, it is no clear proof of the fact that 
he followed custom in preference to his 
personal law. It is admitted on all hands 
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that from time immemorial the family of 
Mohamad Zaman resided in the town of 
Gujrat. It is further in evidence that almost 
all the known members of the family of 
Ghulam Hussain, the common ancestor of 
the parties, have always followed urban 
pursuits. In fact, as stated above, there is 
not an iota of evidence on the record to 
show that anyone of them followed agri- 
culture as his avooation. It is also not pro- 
ved that Mohammad Zaman belonged to 
any compact village community. There is 
abundant authority in support of the pro- 
position that in oiroumstanoes like these it 
cannot be said that the family is governed 
by agricultural custom. Beference in this 
connection may be made to 124= P R 1908, 1 
38 P R 1912, 2 9 Lah 120 3 and 13 Lah 119. 4 
In 124 P R 1908 1 the Awans of Ludhiana 
City, who were for generations past depen- 
dent either upon service or other indepen- 
dent means of livelihood, were found to be 
governed by Mahomedan law and not by 
custom. In that case the ancestor of the 
parties had even attested the riwaj-i-am, 
but this circumstance was considered to be 
immaterial. In 38 P R 19 12 2 the fact that 
the parties were residing in a town, that 
they owned no agricultural land and never 
carried on agriculture as a means of liveli- 
hood was considered as a material circum- 
stance to determine this issue. In 9 Lah 
120 3 the ancestors of the parties had from 
time immemorial lived in the city of Lahore 
and none of them had actually followed 
agriculture as a profession, their main 
occupation being for generations service or 
trade. In these circumstances, it was held 
that although Kambohs were one of the 
dominant agricultural tribes of the Lahore 
District, the parties were governed by 
Mahomedan law and not byouatom. 13 Lah 
119 4 related to Arains. The deceased was a 
Sub-Inspector of Police residing in Ambala 
Cantonment and it was remarked that 
unless it was proved that the family ever 
formed part of a village community or that 
the members of the family ever followed 
agriculture as a profession, it could not be 
said that they followed custom and not 
Mahomedan law. 

1. (’09) 124 P R 1908=4 I 0 638=3 PLfi 1909, 

Jamitulnisa v. Hashmat-Ulnisa. 

2. (’12) 88 P R 1912=13 I 0 60=19 PLR 1912, 

Mehr Singh v. Devi Dial. 

3. (’27) 14 A I R 1927 Lah 642 = 9 Lah 120=29 

PLR 164, Muzaffarmuhammad v. Imam Din. 

4. (’81) 18 A I R 1931 Lah 446=131 I C 230=13 

Lah 119=32 PLR 146, Baehiram v. Muha- 

mad Zahar. 
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Further, there are no instances on the 
record to prove that the succession in this 
family was ever regulated by custom. Coun- 
sel for the respondent mainly relies in this 
connexion on the information elioited in the 
cross-examination of Mohammad Ji, P. W. 1. 
The material portion of his cross- examina-* 
tion is as follows : 

When my father died my mother was alivo. She 
got no share in the property left by my father. 
We gave her maintenance. Nur Hussain, my uncle 
left two sons and two daughters; now one son and 
one daughter are alive. Nur Hussain had a house, 
which was inherited by his son and the daughter 
got no share in it nor any share was given to hia 

widow in this house Mir Hussain left land 

and a house • • . • • He left three sons and two 
daughters. The house and land went to his sons. 
The daughters or the widow got no share in this 
property. Gilani Bakhsh, my uncle, left one son 
and one daughter. He left land and a house. This 
property went to the son. 


It; ia true that in all these instances 
Mahomedan law was not followed. But 
apart from the fact that the property to be 
partitioned was mostly a residential house 
and the people living in this part of the 
country are averse to having a partition in 
these circumstances especially according to 
Mahomedan law which introduces incon- 
venient fractions, it is well known that 
female heirs seldom contest their inheritance 
with male heirs and that mothers and 
sisters are always complaisant enough not 
to insist on their ‘pound of flesh.’ It is in 
such ciroumstances that this Court as well 
as its predecessor, the Punjab Chief Court, 
and Courts in other provinces too have held 
that such instances are not sufficient to 
determine that the parties do not follow 
their personal law unless there has been a 
clear demand and refusal. In 54 P R 1906 5 ' 
Sir William Clark, C. J. and Reid J. of the 
Panjab Chief Court dealing with a case of 
Mahomedan Kashmiris of the city of Lahore 
engaged in trade or manufacture, approv- 
ingly referred to the remarks made by a 
Judge of the same Court in another case. 
Those remarks were as follows : 


It is. difficult, if not impossible, unless a case 
comes into Court, to say what wore the particular 
circumstances attending each secession. There is 
no doubt a general tendency of the stronger to 
override the weak and many instances may occur 
of the males of a family depriving females of rights 
to which the latter aro legally entitled. Such 
instances may be followed so generally as to esta- 
blish a custoni even though the origin of the custom 
were usurpation, but the Courts are bound carefully 
to watch over the rights of the weaker party and 
to refuse to hold that they have ceased to exist un- 


S. l'U5) 54 F R 1906 = 47 P L R 
Baksh v. Muhammad Baksh. 


1907 , Maulp 
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less a custom against them is most clearly estab- 
lished. 

In 84 P R 1916,° another Division 
Bench of the Chief Court independently of 
the case cited above observed that 

there are a few other witnesses of this tribe in 
Multan, who have given evidence to the effect that 
daughters and sisters in this family and other 
families of Tarkhans have been excluded by males. 
Now it appears that the females have not in some 
cases asserted their right of inheritance, but this 
is by no means a rare occurrence. It has been 
pointed out in more judgments than one that this 
practice of the males excluding the females cannot 
be elevated to the digDity of custom, unless there 
is clear and cogent evidence that it has been uni- 
form and has existed for a sufficiently long period. 

In 56 I C 4 7 8 7 a Division Bench of the 

Lahore High Court remarked : 

In order to establish a custom of this kind in 
which the interests of a female are in conflict with 
those of a male, it must be shown by clear and 
cogent evidence that there was actually an 
assertion of her claim by the female and a denial 
by the male. As observed already, mere inaction, 
which may be due to various causes, e. g., mutual 
good will or ignorance of the law, affords no indi- 
cation of the f act that the rule of Hindu law has 
been abrogated and a custom at variance with it 
has taken its place. 

In 4 Lah 85, 8 another Division Bench of 
this Court remarked : 

There is nothing to indicate the circumstances 
under which daughters or widows failed to get 
their shares in the rest of the cases. Generally a 
widow would not wish to have her name associated 
with that of her son in the revenue records because 
the latter is bound to maintain her aDd look to all 
her needs, and she does Dot care for more. Simi- 
larly sisiers are averse to create strained relations 
with their brothers, and generally forego their 
right of inheritance. But from a few instances of 
this nature the existence of a custom against them 
canDot be inferred, specially when no instance is 
cited to show that a daughter or widow claimed 
her share but was refused. 

In 8 Mad 464 9 it was observed that a 
custom to be valid must be consciously 
accepted as baviDg the force of law. In 
AIR 1925 Sind 207, 10 remarks were made 
to the effect that the exclusion of females 
from inheritance could not be established 
unless it was proved that some of the 
females asserted their rights as heirs and 
were denied those rights. It was further 
added that to prove merely their passive 
acceptance of their position in cases where 
tbeir male relations gave them all that was 

6. (’16) 3 A 1 R 1916 Lah 166 = 33 1 0 742 = 84 

P R 1916, Murad Khatnn v. Muhammad 
Bakbeh. 

7. (*20)7 A I R 1920 Lah 224=66 I G 478, 

Ganesh Devi v. Darshan Singh. 

8. (’23) 10 A I R 15-23 Lah 184= 76 I C 267 = 4 

Lah 86, Hajra Bibi v. Janat Bibi. 

9 (’85) 8 Mad 464. Mira Bivi v. Vellayanna. 

10‘. (’25) 12 A I R 1925 Sind 207 = 78 I O 23=18 
BLR 149, U6man v. Asat. 


necessary for their every day life and their 
not actively asserting their rights to any 
share in property was not enough. The* 
principle enunciated in the judgments re- 
ferred to above fully applies to the present- 
case. 

There is further evidence on the record 
that on two occasions when the members of 
the family went to Court it was found that 
they were Qureshis and were governed by 
Mahomedan law. Reference in thi9 connexion, 
may be made to Exs. P-7, P-1 and P-2 re- 
ferred to above. In Ex. P-7 a clear issue was- 
raised on the point and decided on that score. 
In P- 1 and P- 2 a widow, Mt. Sardar Begam, 
had taken possession of the entire estate 
left by her husband and a claim was made 
by her husband’s brothers that as they 
were Qureshis and thus governed by Maho- 
medan law, the widow could not hold the 
entire estate of her husband. The compro. 
mise that followed deprived the widow of 
the estate and further provided that she 
would not forfeit whatever was given to 
her even on remarriage. It is obvious that? 
this condition was inconsistent with the 
provisions of customary law. 

Counsel for the respondent has further 
contended that the admission of Mohammad 
Zaman as contained in the application^ 
(Ex. D- 1) submitted by him on 14th Sep- 
tember 1905, for correction of the revenue 
entries relating to bis caste as well as the 
admission of the plaintiff in the course of 
proceedings in regard to succession certifi- 
cate applied for by the sons of Mohammad' 
Zaman is enough to establish that Moham- 
mad Zaman was a Jat Gondal. These ad- 
missions however do not improve the case 
of the respondent in any manner. So far 
as the application of Mohammad Zaman, 
Ex. D-l, is concerned, it is obvious that it 
is full of misstatements and baseless allega- 
tions and cannot therefore claim the same 
amount of sanctity as wonld otherwise be 
claimed by a statement made by a respect- 
able person in a responsible document like 
an application to the authorities. In para. 2 
of that application be states that Rashid 
and bis sons left Bobat in 1868 and I have 
already exposed the absurdity of this state- 
ment. Rashid and his sons conld under do 
circumstances have been in the land o e 
liviDg in 1868, if they were tbe ancestors 
of Mohammad Zaman. In tbe same para- 
graph be further says that a high officer of 
tbe Sikh Government sent for bis ances- 
tors and asked them to take possession of 
their houses and land, but on the present- 
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reoord there is not an iota of evidence to 
support this allegation. 

Further, as already remarked, not an 
inch of land stands in the name of any of 
the ancestors of Mohammad Zaman in the 
revenue records relating to the village 
Bohat. In para. 4 he refers to the deed of 
1851, but that deed, as shown above, des- 
cribes his father as pre-eminently an Arab 
and then a Gondal. In para. 5 he again 
refers to Nur Mohammad and Fafcteh 
Mohammad, sons of Rashid, and states that 
they had been living for one hundred years 
in Mauza Attawa, Gujrat. This recital, too, 
is wrong. The period of one hundred years 
is mentioned only in Ex. P-29 at p. 54 of 
Vol. I, but that Rashida who is shown to 
be an absentee and a resident of Mauza 
Attawa, District Gujranwala, is not the 
Rashid who is shown in Ex. D-22, pp. 3-7 
of Vol. II. Moreover, no person from either 
Attawa in the District of Gujranwala or 
Attawa in the Distriot of Gujrat has been 
produoed to show that the alleged ances- 
tors of Mohammad Zaman ever lived in 
those places. The allegations made by him 
in paras. 6, 7, 8 and 9 of his application 
have already been animadverted upon and 
it will be no use travelling over the same 
ground again. In paras. 10 and 11 he has 
made a clear admission that some members 
of his family claimed to be Quresbis and 
this lends a good deal of support to the 
plaintiff’s assertion in this case. In para. 13 
he has claimed relationship with the Gon- 
dals, Tarars and Waraiohs, but not a single 
person has been produced in the present 
case to show that he is so related. On the 
other hand the plaintiff has stated on oath 
that her sister was married to a Qureshi 
Hashmi and so was her father's sister. The 
admission, therefore, made by Mohammad 
Zaman in this application that he is a Jat 
Gondal carries no weight. Counsel for the 
respondent has urged in this connexion that 
inasmuch as Qureshis too had been notified 
as members of an agricultural tribe in 1904, 
Mohammad Zaman did not stand in need of 
establishing his status as a Gondal in 1905 
for the purposes of the Land Alienation Act. 
It is no doubt true that Qureshis were so 
notified, but inasmuch as Mohammad Zaman 
had already committed himself too far in 
claiming to be a member of the Gondal 
tribe, it appears that being a Government 
8ervant he wanted to be consistent and 
consequently to avoid any suspicion as to 
the falsity of his claim put forward prior to 
1904 he adhered to the old ground. 


The admission of the plaintiff in the suc- 
cession certificate proceedings is equally 
valueless. The Subordinate Judge ha 9 al- 
ready held against the defendant on that 
point and in my view his judgment in that 
respect is not open to any objection. The 
written statement attributed to Mt. Sharifa 
Begam in those proceedings was filed on 
13th August 1931. It purported to be signed 
by her a9 well as by a counsel of the 
Dame of Mufti Mohammad Din. Mt. Sharifa 
Begam states that she was asked to sign a 
blank paper at two places and that an 
admission on her behalf was manufactured 
afterwards. Counsel for the respondent ad- 
mits that before any instructions were 
received from Mt. Sharifa Begam the docu- 
ment was drafted by Mufti Mohammad Din 
Vakil and that that document was subse- 
quently sent by Mohammad Din to Sharifa 
Begam for her signatures. This Mohammad 
Din has appeared as D. W. 6 and the ac- 
count that he has given of how Mt. Sharifa 
Begam signed the document is most unsatis- 
factory. He admits that he did not see her. 
He further states that it was only through 
a maidservant that instructions were re- 
ceived from Mt. Sharifa Begam and then a 
document was drafted on the 9core of those 
instructions. After writing the document 
it was again sent to Mt. Sharifa Begam 
through the same maidservant, and it was 
she who expressed her mistress’s consent 
to the contents of the document. He does 
not remember who the maidservant was ; 
he does not even know whether that maid- 
servant is dead or alive; and he further 
states that he did not go to the house of 
Mohammad Zaman where Sharifa Begam 
was on the day when the dooument is said 
to have been written. 

A similar dooument was prepared for 
Mt. Barkat Bibi by the same gentleman 
which is alleged to have been signed by her 
at Abbotabad on 10th August. It is in the 
same ink and the same style of writing and 
it was consequently on this account that 
counsel for the respondent was forced to 
admit that the account given by this lawyer 
was not strictly in accordance with truth. 
This lawyer, so far as Barkat Bibi's state- 
ment is concerned, does not appear to re- 
member any detail whatever. Further, on 
the same date when the document was filed 
in Court, an order was made that the Court 
would examine Mt. Sharifa Begam per- 
sonally at her house, but curiously enough 
on the day following this order was ignored 
and no statement of Mb. Sharifa Begam 
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was recorded. Mb. Sharifa Begam was ad- 
mittedly a pardahnashin lady and at the 
time when the document is said to have 
been written she was living with her own 
brothers. The Senior Subordinate Judge in 
these circumstances has very rightly re- 
marked that this document appears to have 
been procured from her by her brothers in 
circumstances which cannot create an estop- 
pel against her. 

Counsel for the respondent has next 
urged that the onus being on the plaintiff, 
any deficiency found in the evidence led by 
him may be allowed to be made up by a 
remand. This contention is devoid of force. 
The defendant was fully conscious of the 
fact that the question whether Mohammad 
Zaman was a Jat Gondal or not was a most 
vital question in the case and he not only 
examined oral evidence on the point, but, 
as stated above, produced more than 80 
documents to substantiate his allegations. 
In these circumstances, it cannot be said 
that the defendant was handicapped in any 
way on account of the onus being on the 
plaintiff. I have no hesitation, therefore, 
in holding that it is not established on the 
record that Mohammad Zaman was a Jat 
Gondal or that he belonged to any compact 
village community, or that he was governed 
by custom and not by Mahomedan law. 

Counsel for the appellant has frankly 
conceded that the appellant is not entitled 
to any share in her mother’s property, in- 
asmuch as the mother had relinquished her 
claim in favour of her sons during her life- 
time. This being so, the plaintiff, in the 
absence of any other finding against her, 
will be entitled to succeed only to 7/40ths 
share of Mohammad Zaman’s property and 
not to 71/240bhs share as claimed by her. 

Counsel for the respondent has finally 
urged that at any rate the appellant’s suit 
so far as the moveable property was con- 
cerned is time barred and in this connexion 
reliance has been placed on 50 Cal 610, 
37 All 434, 12 32 Cal 527, 13 75 I C 953 14 
and 9 Beng L R 348. 15 In 50 Cal 610 11 it 
was held by a Division Bench that to a 

11. (’24) HAIR 1924 Cal 142=74 I 0 1010=50 
Cal 610=27 OWN 941, Abedunnissa Bibi v. 
Isuf All Khan. 

12. (’15) 2 A I B 1916 All 253=29 IC 347=37 All 
434=13 A L J 686, Abdul Gaffar v. Nur 
Jahan Begam. 

13. (’05) 32 Cal 527=1 CL J 167, Mahomed Wahib 
v. Mahomed Ameer. 

14. (’24) HAIR 1924 AU 812=75 I C 953, 
Bhagwan Das v. Bukhdeo Korle. 

15. (’71) 9 Beng L R 348=16 W R20 (PC), Bootf 
All Khan v. Mt. Afzuloonissa Begam. 


suit against one of the heirs of a deceased 
person obtaining succession certificate for 
the collection of debts due to the estate of 
the deceased, by the other heirs for the 
recovery of their share in the money realized 
by him, Aft. 62 applied and not Art. 120 
or Art. 123. In 37 All 434 12 a similar deci- 
sion was given in similar circumstances. In 
32 Cal 527 13 Art. 62 was applied to the 
suit of a cosharer in a mortgage against the 
co-mortgagee for his share of the money 
received by the latter from the mortgagor. 
In 75 I C 953 14 Art. 62 was held to apply 
to a suit by a separated member of a joint 
Hindu family against the other members 
of the family to recover his share of money 
due on certain bonds and realised after 
separation. In 9 Beng L R 348 15 their 
Lordships of the Privy Council held that 
the suit by one of the joint creditors against 
the other creditors for sums reoeived by 
them in excess of their share was within 
time. These authorities are clearly distin- 
guishable. In the first two cases the right 
of the plaintiff was not disputed and in 
the last three cases the point at issue 
was different. In fact certain observations 
made in 32 Cal 527 13 were critioized in a 
later judgment of the same Court reported 
in 50 Cal 475 16 and in the Privy Council 
case their Lordships came to the conclusion 
that the suit was not barred considering a 
document that had been executed between 
the parties later. In the present case the 
money had not been recovered by the sons 
of Mohammad Zaman on behalf of the 
plaintiff and her suit was really one to 
establish a right to inherit the property of 
a deceased person, which, as held by their 
Lordships of the Privy Council in 21 Cal 
157 17 was governed by Art. 120. 

But even if it were held that Art. 62 
applied, the terminus a quo in that Article 
is the date when the money is received 
and in the present case no attempt has 
been made by the defendant to show when 
the different items of cash were received. 
This date has not been proved even in the 
case of money recovered from the Imperial 
Bank on the basis of the succession certi- 
ficate. In the circumstances, it is impos- 
sible to hold that the suit instituted by the 
plaintiff was more than three years after 
the receipt of the money. There is another 

16. (’23) 10 A I R 1923 Cal 379=72 I C 1041=50 

Cal 475, Ananta Ram Bhattacharjea v. Hem- 

chandra Kar. 

17. (’94) 21 Cal 157=20 I A 155=6 Bar 374 (P 0), 

Mahomed Riasat All v. Haein Babu. 
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aspect of this question which may not be 
overlooked. Art. 62, as contended by coun- 
sel for the respondent, will apply only to 
those items which were received on the 
basis of a succession certificate and it is not 
alleged even by the defendant that any 
amount other than that recovered from the 
Imperial Bank was so received. On the 
ground however that it is not proved when 
the different amounts of money were re- 
ceived by the sons of Mohammad Zaman, 
it cannot be held that the plaintiff’s suit in 
respect of these items is time-barred. 

Besides, as stated above, the objection 
on the ground of limitation as then con- 
ceived, whioh was obviously of a different 
nature altogether, though raised in the 
pleas was given up before issues as stated 
by the Senior Subordinate Judge. This 
clearly disentitles the defendant to reagitat- 
ing this question at this stage. The record, 
as it stands, is incomplete and without 
ascertaining further facts it is impossible 
to come to a definite finding on this matter 
and it would be against the express direc- 
tions of their Lordships of the Privy Coun- 
cil as contained in 10 Pat 654 19 to allow 
the defendant to lead any further evidence 
in the case. Holding therefore that Moham- 
mad Zaman was governed by Mahomedan 
law and that the plaintiff’s suit is within 
time, I would allow this appeal and deoree 
the plaintiff's suit against the defendant 
to the extent of 7/40th share of Moham- 
mad Zaman's property as admitted by the 
defendant. In the peculiar circumstances 
of the case, however, I would leave the 
parties to bear their own costs throughout. 

Bhide J. — I agree. 

G.N./r k. Appeal allowed, 

18. 1*31) 18 AIR 1931 P C 143=132 I 0 721=58 
I A 254=10 Pat 654 (P C), Parsotim Thakur 
v. Lalmohar. 
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Yoong C. J. and Skemp J. 

Sher Khan Bher Zaman — Convict 

Appellant 

v. 

Emperor . 

Criminal Appeal No. 698 of 1940, Deci- 
ded on 21st June 1940, from order of Sees. 
Judge, Mianwali, D/- 26th April 1940. 

Penal Code (1860), Si. 302 and 34 — Shoot- 
ing in revenge for insult — Accused member of 
shooting party of three firing but hitting none 
of opponents — His companions bring and killing 
deceased— S. 34 applies — Accused is guilty of 
murder. 


Lahore 485 

The party of the accused consisting of three 
resorted to shooting the opponents in revenge for 
an insult of which the brother of the deceased was 
originally guilty. The accused did not hit any of 
his opponents himself although he fired but his 
two companions fired and killed the deceased : 

Held that S. 34 applied and the accused was 
guilty of murder. But sentence of death should be 
reduced to one of transportation for life. 

[P 486 C 1, 2] 

Jamil Asgbar — for Appellant. 

B. C. Soni for Advocate-General — 

for the Crown . 

Skemp J. — Sher Khan, a Pafchan of 
Chidru, has been convicted of murder by 
the learned Sessions Judge, Mianwali, and 
sentenced to death. He has appealed through 
jail, being represented in this Court by 
Mr. Asghar, while the Crown is represented 
by Mr. B. C. Soni. The sentence of death 
is also before us for confirmation. The 
murder in question was committed as long 
ago as 14th November 1938. Sher Khan 
was not apprehended till September 1939. 
The parties are Pathans of Chidru, a village 
in the police station of Musakhel in the 
Mianwali District. The affair took place on 
account of insults and counter-insults to 
the women of the various parties. The pro- 
secution witnesses and the accused are 
nearly all related to each other more or 
less distantly. 

The case for the prosecution is as fol- 
lows : Eight days before the occurrence, 
Pathani, wife of Khan Mohammad, received 
an insulting offer from Muzaffar Khan. 
Muzaffar Khan met Pathani alone and 
wished to have sexual intercourse with her. 
She refused and told her husband. Eive 
days later, that is, three days before the 
murder, Kban Mohammad, the husband of 
Pathani, met the wife and sister-in-law of 
Muzaffar Khan and by way of revenge 
made insulting counter-suggestions to them, 
so that they went away weeping and told 
their husbands. Khan Mohammad then 
thought it prudent to go to a relation of his, 
named Mohammad Khan, at a neighbouring 
village called Wandah Hathikhelanwala. 
There he remained till the day of the 
murder, 14 th November 1938. Early that 
morning with his relation he came back 
home and found that his brother Sultan 
and cousin Gul Sher were at the threshing 
floor. There he went and after a short time 
these three were attacked by seven persons 
of whom Muzaffar Khan, Khalil Khan and 
Sher Khan were armed with guns, the 
others with spears. Khalil Khan had a 
gilti gun or rifle while Sher Khan and 
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Muzaffar had, twelve bore guns. According 
to eye-witnesses for the prosecution, all three 
fired but hit nobody. Then Sher Khan ac- 
cused fired, the pellets going through Khan 
Mohammad’s clothes. Khan Mohammad 
turned round and Khalil Khan fired and 
hit him, so that he fell down. Sultan was 
then followed by Muzaffar Kban who fired 
at and killed Sultan. This took place at the 
morning meal time and the matter was 
reported at the police station, distant six 
miles, at 2-30 P. M. by Khan Mohammad, 
who made a detailed report which fully 
corroborates the case as subsequently deve- 
loped in the Sessions Court. All the seven 
persons mentioned in the first information 
report, except Sher Khan, were appre- 
hended and committed to Sessions. The 
learned Sessions Judge convicted Muzaffar 
Khan and Khalil Khan and sentenced them 
to death. He gave the other four the bene- 
fit of the doubt and acquitted them. The 
appeals of Khalil Khan and Muzaffar Khan 
were dismissed and the sentences con- 
firmed by a Bench of this Court consisting 
of Tek Chand and Abdul Rashid JJ. Sher 
Khan was arrested subsequently. The 
learned Sessions Judge has relied on three 
of the eye-witnesses, Khan Mohammad, 
Gul Sher and Mohammad Khan. He has 
pointed out that Khan Mohammad’s story 
that Sher Khan fired at him — the pellets 
passing through his clothes only — is cor- 
roborated by the ciroumstance that Khan 
Mohammad's clothes bore pellet marks. 

Mr. Asghar, the learned counsel for the 
appellant, has suggested that according to 
the prosecution Sher Khan was armed with 
a shotgun but when he was arrested he 
was found in possession of a gilti rifle. But 
he was not arrested until some ten months 
later. In my opinion, the evidence of the 
three eye-witnesses already mentioned 
proves that Sher Khan was one of the 
party which fired at Mohammad Khan, 
Sultan and Khan Mohammad. The learned 
Sessions Judge was of opinion that five per- 
sons were included in this party. In that 
case S. 149, I. P. C., would apply. 1° any 
case, if there were only these three, S. 34 
would apply and Sher Khan is liable for 
the acts committed by his companions in- 
cluding the homicide of Sultan. He is 
therefore guilty of murder and the convic- 
tion under S. 302 is maintained. 

As to sentence, according to the pro- 
secution itself Sher Khan did not bit any 
of his opponents himself although he fired. 
The shooting was in revenge for an insult, 


of which Khan Mohammad, brother of the 
deceased, was originally guilty. In the cir- 
cumstances, I do not think it necessary to 
confirm the sentence of death but would 
pass the lesser sentence of transportation 
for life. The convictions under Ss. 307/ 
149 and under S. 148 are altered to con- 
victions under Ss. 307/148, I. P. C., and 
the sentences maintained. They will run 
concurrently with the principal sentence. 

Young C. J. — I agree. 

g.n./r.k. Order accordingly . 
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Tek Chand and Bhide JJ. 

Om Parkash — Plaintiff — Appellant. 

v. 

Mukhtar Ahmad — Defendant — 

Respondent. 

Letters Patent Appeal No. 120 of 1939, 
Decided on 29th May 1940, from judgment 
of Sale J., in S. A. No. 76 of 1939, D/- 
10th May 1939. 

(a) Civil P. C. (1908), S. 100 — Question of 
law — Document being one of title and founda- 
tion of suit— Its construction is question of law. 

Where a deed is the document of title in the 
case and is the foundation of the suit, the con- 
struction of such a document is a question of law, 
which can be raised in second appeal : Case law 
referred. [P 487 C 2] 

(b) Mortgage — Simple — Characteristics of 
simple mortgage stated — Personal obligation to 
repay is implicit in simple mortgage. 

The characteristics of a simple mortgage are : 
(1) that there must be a loan ; (2) that the mort- 
gagor must have bound himself personally to repay 
the loan ; (3) that to secure the loan he has trans- 
ferred to the mortgagee the right to have specific 
immovable property sold, in the event of his 
having failed to repay; and (4) that possession of 
the property has not been, and is not to be trans- 
ferred to the mortgagee during the pendency of the 
mortgage. These stipulations may be oxpress, or 
they may appear by necessary implication from 
the terms of the particular transaction. Thus, a 
promise to pay necessarily arises out of the accept- 
ance of a loan and it need not be stated in so 
many words in the deed. It is implicit in the 
transaction itself that the obligor is under a per- 
sonal liability to repay, unless this liability is 
excluded by the terms of the contract, expressly or 
impliedly, as for example in the case of a usufruc- 
tuary mortgage or a mortgage by conditional sale, 
where the agreement is to repay out of a parti- 
cular propertv or fund alone and in a particular 
manner : A I R 1916 P C 119 ; A I R 1932 hah 
161, Bel. on ; 10 Cal 740 (P C) and 22 Cal 434 
(P C), Disting. (P 489 C 1] 

ijs (c) Registration Act (1908), Ss. 17 and 49 
Unregistered simple mortgage bond is admis- 
sible to obtain money decree. 

In a simple mortgage the personal covenant to 
pay is distinctly divisible or separable from its 
hypothecation clauses and so regarded the bond U 
clear evidence of the debt. Hence, though a simple 
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mortgage bond creating charge on immovable pro- 
perty worth over Rg. 100 is unregistered the bond 
is admissible in evidence to support mortgagee’s 
claim for a money decree : Case law reviewed. 

[P 491 C 1, 2; P 492 C 1] 

Aohhru Ram — for Appellant. 

Barkat Ali — for Respondent. 

Tek Chand J. — The suit which has 
given rise to this appeal was instituted by 
the plaintiff. appellant against the defen- 
dant-respondent for recovery of Rupees 
1057-15-0, on the allegation that on 4th 
April 1936 the defendant had borrowed 
Rs. 1000 in cash from the plaintiff at 
Lahore agreeing to repay on demand the 
amount together with interest at 5 annas 
per cent, per mensem ; that in order to 
secure the amount he had further agreed 
to hypothecate a house situate at Miani, 
District Shahpur; that the defendant then 
actually executed a document (Ex. P-l) in 
which the above facts were recited, and 
undertook to have it registered in the Shah- 
pur district, where the house was situate, 
hut subsequently he declined to have this 
done, and for this reason no charge was 
actually created on the house. The plaintiff 
averred that he had made several demands 
for repayment of the amount advanced and 
the interest, but the defendant had failed to 
pay. He accordingly prayed that a decree 
for Rs. 1000 as principal and Rs. 57-15-0 
as interest be passed against the defendant. 
The defendant denied the plaintiff’s claim. 
He admitted execution of Ex. P-l, but 
alleged that* he did not receive the con- 
sideration. He further pleaded that the 
document, Ex. P-l, was a mortgage deed 
affecting immovable property, worth more 
than Rs. 100 in value, and being unregis- 
tered was not admissible in evidence for the 
purpose of supporting the plaintiff’s claim 
for a money decree. He also denied that he 
.had agreed to pay interest to the plaintiff. 

The trial Judge found that Rs. 1000 had 
in fact been paid in cash by the plaintiff to 
the defendant. But he held that Ex. P-l 
was inadmissible in evidence even for en- 
forcing a claim for the amount advanced 
against the defendant personally, as this 
liability was indivisible from the transac- 
tion of the mortgage. On this finding, he 
.dismissed the suit. The plaintiff appealed 
to the District Judge, who also came to the 
«ame conclusion. He held that the deed, 
Ex. P-l, contained no contract on behalf of 
Jthe mortgagor to make himself personally 
liable for the mortgage money, apart from 
the property which was sought to be mort- 
gaged and therefore it was inadmissible in 


evidence to support a claim for a money 
decree. He accordingly dismissed the ap- 
peal without coming to any finding on the 
issues relating to consideration or interest. 

On second appeal before a Single Bench 
of this Court, the question of the interpre- 
tation of Ex. P-l was raised, and it was 
contended that on a true construction of 
the deed the transaction was divisible in 
the sense that the personal obligation to 
repay the money could be separated from 
the transaction of mortgage. But the learn- 
ed Judge held that the interpretation of 
Ex. P-l was not a matter which could be 
raised in second appeal. He observed that 
this question was concluded by the finding 
of fact recorded by the District Judge that 
upon a proper construction of the document 
the transaction was indivisible and did not 
contain a personal covenant to repay the 
loan. He then held that as the deed related 
to a single and indivisible transaction with 
a covenant that the mortgage money was 
recoverable from immovable property, ovef 
Rs. 100 in value, and as it was unregis- 
tered, it was inadmissible to prove the loan 
and therefore no money decree could be 
passed. In support of this proposition, the 
learned Judge relied upon 4 Cal 83, 1 60 
P R 1880, 2 89 P R 1880, 3 17 P R 1881/ 
131 P R 1883 5 and 92 P R 1890.° He, 
accordingly, affirmed the decision of the 
Courts below dismissing the suit. On an 
application by the plaintiff, however, he 
granted a certificate for a further appeal 
under Cl. 10, Letters Patent. 

The most important question in the case 
is the determination of the real nature of 
the transaction between the parties, as 
embodied in Ex. P-l and therefore the deci- 
sion of the case depends upon its construc- 
tion. Admittedly, Ex. P-l is the document 
of title in this case. It is the foundation of 
the plaintiff’s suit, and it is well settled 
that the construction of such a document 
is a question of law, which can be raised in 
second appeal. In 19 W R 322 7 it was 
held by Sir Richard Couch C. J. of Cal- 
cutta, as far back as 1873, that the miscon- 
struction of a document, whic h is the 

1. (’79) 4 Cal 83=2 C L K 428, Mattongeny 
Dosaee v. Ramnarain Sad Khan. 

2. (’80) 60 P R 1880, Thakur Das v. FatteKban. 

3. (’80) 89 P R 1880, Jai Sukh v. Mahomed 
Khan. 

4. (’81) 17 P R 1881, Chuhar v. Wazira. 

5. (’83) 131 P R 1883, Fatteh Singh v. Mian 
Singh. 

6. (’90) 92 P R 1890, Ghansham Das v. Hem Raj. 

7. i’73) 19 W R 322=11 Beng L R 434 (FB), 
Chander Coomar v. Namni Khanum. 
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foundation of a suit, or which is in the 
nature of a contract or a document of title, 
is a good ground for second appeal ; but a 
second appeal does not lie merely because 
some portion of the evidence is in writing 
and a mistake has been made as to its 
meaning. This has been followed in nume- 
rous cases in various High Courts: see inter 
alia 1IC 530, 8 10 I C 325, 9 24 I C 87, 10 
42 Bom 344, 11 52 I C 119, 12 AIR 1929 
Lah 38, 13 AIR 1929 Lah 833, 14 AIR 
1930 Lah 139, 15 AIR 1930 Lah 691, 16 
AIR 1934 Lah 35, 17 AIR 1934 Lah 193, 13 
AIR 1939 Lah 264 19 and 182 I C 982. 20 It 
must, at the same time, be stated that there 
are cases in which the distinction has not 
always been kept in view. The matter how- 
ever is concluded by recent pronouncements 
of their Lordships of the Privy Council. 

In 34 All 579 21 the lower Appellate 
Court, on a construction of the wajib-ul-arz 
and other documentary evidence, had held 
that the plaintiffs were proprietors of the 
land. On second appeal to the High Court, 
it was sought to be contended that the 
Court was bound to accept this finding as 
conclusive, the question being one of fact ; 
but the High Court rejected the contention 
and held that on a true construction of the 
documents the plaintiffs were tenants of 
the land and not proprietors as found by 
the lower Appellate Court. Their Lordships, 
in affirming this decision, held that the 
Subordinate Judge’s decision had been 

8. (’09) 1IC 530=9 C Ij J 623, Durean Singh v. 
Durbejoy SlDgh. 

9. (’ll) 10 IC 325=13 CLJ 418=15 OWN 752, 

Buzlal Karim v. Satiah Chandra. 

10. (’14) 1 A I R 1914 Mad 685=24 I C 87, Pala- 

niandi Ohetty v. Kambaraya Chetty. 

11. (’18) 5 A I R 1918 Bom 158 = 46 I C 734=42 

Bom 344=20 Bom L R 654, Vithoba Madhav 
v. Madhav Damodar. 

12. (’19) 6 A I R 1919 Pat 334=52 I O 119,Rudre- 

6hwari Prasad Singh v. Dhana Mahto. 

13. (’29) 16 A I R 1929 Lah 88=115 I C 77, Dayal 
Singh Harnam Singh v. BeliRam Nathu Ram. 

14. (’29) 16 A I R 1929 Lah 833=120 I C 420, Ali 
Ahmad v. Khan Mahammad. 

16. (’30) 17 A I R 1930 Lah 139=123 I 0 533, 
Abdul Lafcif v. Rahmatullah. 

16. (’30) 17 A I R 1930 Lah 691 = 125 I C 610, 

Allah Ditta v. Khuda Bakhsh. 

17. (’34) 21 A I R 3934 Lah 35=149 I C 934, Ram 

Diyal v. Darbari Ram. 

18. (’34) 21 A I R 1934 Lah 193=149 I C 1016 = 

86 P L R 98, Kanshi Nath v. Chakar Dhar. 

19. (’39) 26 A I R 1939 Lah 264=41 PLR 826, 
Hans Raj v. Tulsi. 

20. (’39) 26 A I R 1939 Pat 364=182 I O 982=20 

PLT 677, Ram Ranbijaya Prasad Singh v. 
Krishna Madho Singh. 

21. (’12) 34 All 579 = 16 I C 67 = 39 I A 247=10 

A L J 335 (PC), Fateh Chand v. Kishen Kaur. 


arrived at by inferences drawn from a mis- 
construction of the wajib-ul-arz ; and that 

the right construction of documents was a 
question of law” which the Court on second 
appeal was not precluded from considering. 
Again, in 29 C W N 131, 22 Lord Sumner, 
in delivering the judgment of the Judicial 
Committee, emphasized the distinction be- 
tween "documents which were instruments 
of title or otherwise the direct foundation 
of rights” and those which were “really 
historical materials.” He observed that 
when the question to be decided was one of 
fact, it did nob involve an issue of law 
merely because documents, which were nob 
instruments of title or otherwise the direct 
foundation of rights, had to be construed 
for the purpose of deciding the question. 
This proposition was reaffirmed by another 
Board of the same high tribunal in the 
well known case in 11 Lah 199 23 (atp. 207) 
in which the scope of S. 100, Civil P. C., 
was more fully discussed. In 11 Lah 199 23 
their Lordships cited with approval t^»e 
rule laid down by Sir Richard Couch C. J. in 
19 W R 322, 7 to which reference has been 
made above. 

In view of this authoritative statement 
of the law and having regard to the fact 
that in the case before us, Ex. P-1 is the 
foundation of the suit, Mr. Barkat Ali for 
the respondent frankly conceded that its 
construction is a question of law which 
could be raised in second appeal and should 
have been decided by the ldarned Judge. 
Turning to the document, we find that in 
heading it is described as an 11 ar rahn nama ,p 
(simple mortgage deed). After giving the 
name and particulars of the executant and 
describing in detail the house owned by 
him, it is expressly stated that in lieu of 
the sum of Rs. 1000, which the executant 
had already received from the plaintiff, he 
had transferred the property as ar rahn 
ya'ni bila qabza (by way of simple mort- 
gage, i. e. without possession). The execu- 
tant then stipulates to pay the amount 
borrowed, together with interest thereon ab 
5 annas per cent.per mensem, indultalab yak 
musht (in one lump sum, on demand by 
the mortgagee), on payment of which the 
house would be redeemed. Lastly, there is 
the clause that in case the plaintiff was 
unable to realize the amount due by sale of 

22. (’23) 10 A I R 1923 P C 187 = 74 I C 482=29 

OWN 131 (P C), Midnapur Zamindari Co. 

Ltd. v. Uma Charan Mandal. 

23. (’30) 17 A I R 1930 P C 91 = 122 I C 316=57 

I A 86= 11 Lah 199 (P 0), Wali Muhammad 

v. Mohammad Bakhsh. 
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the house mentioned above, or because of 
any defect in his title, the person and other 
property of the exeoutant would be liable 
for the balanoe. These terms show unmis- 
takably that the transaction was in fact, 
what it was described to be, namely that 
of a simple mortgage. In S. 58 (a), T. P. 

Act, 'mortgage' is defined as follows : 

A mortgage is the transfer of an interest in 
speoifio immovable property for the purpose of 
securing the payment of money advanced, or to be 
advanced, by way of loan, an existing or future 
debt or the performance of an engagement which 
may give rise to a pecuniary liability. 

Clause (b) of this section contains the 
definition of a “simple mortgage” : 

Where, without delivering possession of the 
mortgaged property, the mortgagor binds himself 
personally to pay the mortgage- money, and agrees, 
expressly or impliedly, that, in the event of his 
failing to pay according to his contract, the mort- 
gagee shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale to be 
applied, so far as may be necessary in payment of 
the mortgage money, the transaction is called a 
simple mortgage and the mortgagee a simple 
mortgagee. 

The characteristics of a “simple mort- 
gage,” thus, are (1) that there must be a 
loan ; (2) that the mortgagor must have 
bound himself personally to repay the loan; 
(3) that to secure the loan he has transfer- 
red to the mortgagee the right to have 
specific immovable property sold, in the 
event of his having failed to repay, and (4) 
that possession of the property has not 
been, and is not to be, transferred to the 
mortgagee during the pendenoy of the 
mortgage. These stipulations may be ex- 
press, or they may appear by necessary 
implications from the terms of the parti, 
cular transaction. Thus a promise to pay 
necessarily arises out of the acceptance of 
a loan and it need not be stated in so many 
words in the deed. It is implicit in the 
transaction itself that the obligor is under 
a personal liability to repay, unless this 
liability is excluded by the terms of the 
contract, expressly or impliedly, as for 
example in the case of a usufructuary mort- 
gage or a mortgage by conditional sale, 
where the agreement is to repay out of a 
particular property or fund alone and in a 
particular manner. This matter is now con- 
cluded by the highest authority. In 44 Cal 
388 24 their Lordships of the Privy Council 
laid down the following propositions : (a) 
that a 'loan’ prima facie involves a per- 
sonal liability; (b) that such a liability is 
not d isplaced b y the mere fact that secur ity 

24. (’16) 3 AIR 1916 P 0 119=38 I 0 932=44 
I A 87=44 Cal 388 (PC), Ram Narayan Singh 
v. Adhlndra Nath. 


is given for the repayment of the loan with 
interest; (c) but that the nature and terms 
of such security may negative any personal 
liability on the part of the borrower. As 
explained by Dalip Singh J., while deliver- 
ing the judgment of the Division Bench in 
13 Lah 259 26 at p. 266 : 

“In all mortgages a personal covenant to repay 
the mortgage must be presumed unless there is 
something in the nature and the terms of the 
mortgage deed to negative it. Of the various kinds 
of mortgages enumerated in S. 58, T. P. Act, two, 
namely a ‘simple mortgage, and an ‘English mort- 
gage’ necessarily connote that the mortgagor binds 
himself to repay the mortgage money. In the 
other four forms, namely ‘mortgage by conditional 
sale,* usufructuary mortgage,’ ‘mortgage by deposit 
of title-deeds’ and ‘anomalous mortgage,’ the 
Court would not necessarily come to any conclu- 
sion by deciding the nature of the deed as to whe- 
ther there was, or was not, a personal liability. 

The terms of the deed will have to be 
examined and ultimately determined whe- 
ther the personal liability has been, or has 
not been enforced.” 

It will be seen that the transaction 
described in Ex. P-1 contains all the charac- 
teristics of a simple mortgage. There is 
nothing in its terms which excluded the 
personal liability of the mortgagor, which 
is implicit in every transaction of simple 
mortgage. Nor is it stated that the obligee 
must look to the mortgaged house alone for 
recovery of his money. On the other hand, 
the personal obligation of the executant is 
clear from the undertaking to pay the 
money (indul talab) “on demand” by the 
mortgagee. It is further emphasized that 
this liability would subsist even after 
the house has been sold, if the sale pro- 
ceeds are found to be insufficient to dis- 
charge the amount due as principal and 
interest. Mr. Barkat Ali referred us to two 
decisions of their Lordships of the Privy 
Council and urged that the plaintiff could 
not maintain the suit for a personal decree 
against the defendant. The faots of both 
these cases were however materially diffe- 
rent. In 10 Cal 74O 20 a taluqdar the 
management of whose taluq at the time, 
was vested in an officer under the Oudh 
Taluqdars’ Belief Aot, had made an instru- 
ment purporting to hypothecate the taluq 
to secure payment of money borrowed by 
him. On an examination of the terms of 
the instrument their Lordships held that 
the contract was to pay out of the hypothe- 
cated estate alone aod there was no co- 

25. (’32) 19 AIR 1932 Lah 164^136 IC 83 = 13~Lab 

259=33 PLR 686, Parsram v. Brij Mohan. 

26. (’84) 10 Cal 740=11 I A 83 = 4 Bar 522 (PC), 

Narotam Dase v. Sheo Pargash Singh. 
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venant to pay out of his personal property. 
The facts of the other case, 22 Cal 434, 27 
are still more dissimilar. In that case their 
Lordships reiterated the general rule that 
an unqualified admission of a debt implies 
a promise to pay, but such a promise may 
be negatived by an express promise appear- 
ing in a subsequent part of the deed to pay 
the amount in a particular manner and on 
the happening of a certain event. On an 
examination of the terms of the particular 
document before them, they found that the 
agreement was to repay the loan out of a 
particular fund and in a particular manner 
and that there was no personal obligation 
which could be separately enforced against 
the obligor. 

The other cases cited by Mr. Barkat Ali, 
3 I C 871 23 and 39 I C 849, 29 are equally 
inapplicable. In both of them the transac- 
tions in dispute were held to be mortgages 
by way of conditional sale, in which there 
can be no personal liability on the part of 
the mortgagor. This is not so in the case 
before us. Here the transaction is one of 
simple mortgage, which contained a per- 
sonal covenant to pay as well as purported 
to create a charge on immovable property, 
admittedly over Rs. 100 in value. For the 
latter purpose, the document required to 
be compulsorily registered under Sec. 17, 
Registration Act, and, being unregistered, 
it cannot, as laid down in Sec. 49 of the 
same Act, be received as evidence of any 
transaction affecting such property. But 
that Section does not say that it is inadmis- 
sible in evidence even for the purpose of 
enforcing the personal covenant, which in 
a transaction of simple mortgage is separ- 
able and divisible. In this connexion re- 
ference may be made to 3 All 229, 3l) which 
has been described as the leading case on 
the subject. In that case, as in that before 
us, the plaintiff sued to recover money on 
an unregistered hypothecation bond. The 
consideration had been received in cash, 
the obligor had agreed to repay the amount 
with interest within one year, and had also 
hypothecated immovable property as col- 
lateral security. The plaintiff did not seek 
to enforce the hypothecation contained in 
the bond for the reason that it was unregis- 
tered, but merely asked fora money-decree. 

27 . ('95) 22 Cal 434=22 I A 6S = 6 Sar 545 (PC), 

Kalka Singh v. Paras Ram. 

28. (’09) 12 O C 275=3 I C 871, Kuraishi Begam 

v. Mumtaz Mirza. 

29. (’16) 3 A I R 1916 Nag 120=39 I C 849 = 13 

N LR 69, Raghunath v. Sheolal. 

30. (’80) 3 All 229 (FB), Sheo Dial v. Prag Dat. 


The defendant pleaded that the bond, being 
unregistered, was inadmissible in evidence 
even to enforce the personal obligation. 
The Full Bench repelled the contention 
and held that 

in such cases the personal covenant in the bond is 
distinctly divisible or separable from its hypothe- 
cation clauses and, so regarded, the bond is clear 
evidence of the debt. 

Two years later, the same question came 
up for consideration before a Fail Bench of 
five Judges of the Calcutta High Court in 
9 Cal 520. 31 There, also, an unregistered 
hypothecation bond recited that Rs. 2600 
had been received in cash at the time of 
the execution of the bond, that the obligor 
would “pay the amount peaceably" within 
a year; failing which the obligee would be 
entitled to sell the hypothecated property 
and then proceed against the other property 
of the obligor. The suit was for a simple 
money decree for the principal and interest. 
The Full Bench held that the bond, though 
unregistered, could be used in evidence to 
enforce the personal obligation. This ruling 
was followed in Madras in 15 Mad 253 3a 
where a simple mortgage had been created 
by an unregistered bond and the agreement 
was to re-pay the amount on demand, fail- 
ing which the mortgagee was entitled to 
bring the mortgaged property to sale. It 
was held that the mortgagee was entitled 
to sue on the personal covenant and obtain 
a personal decree. Similarly, in 20 Bom 
553 33 at page 557, it was laid down that an 
unregistered bond for Rs. 100, or upwards, 
may be admissible in evidence to prove the 
simple debt or a personal obligation, though • 
it is inadmissible to prove any right to im- 
movable property. To the same effect are 
the decisions of the Rangoon High Court 
in 126 I C 655 3 * and 153 I C 56. 35 

That the personal covenant to repay is 
implicit in such transactions, and is separ- 
able and divisible from the charge created 
on the property, is the foundation of the 
decisions in another class of cases in which 
it has been held that where a document, 
which purported to be a mortgage but was 
not a mortgage owing to non-compliance 
with certain provisions of the law was admis- 
sible to prove the personal covenant to pay. It 
was held that the failure to compl y with th e 

31. (’83) 9 Cal 520 = 12 C L R 209 (! r B). Ulfat- 

unnisa v. Husain Khan. 

32. (’92) 15 Mad 253, Gomaji v. Subbarayappa. 

33. (’96) 20 Bom 553, Vani v. Bani. 

34. (’30) 17 A I R 1930 Rang 142 == 126 I C 655, 

Maung Po Din v. Mg. Tha Salng. 

35. (’34) 21 A I R 1934 Rang 196 = 153 I C 56, 

Motiram.v. Daw Hnin E. 
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statutory provisions oould have no further 
effect than to invalidate the intended trans- 
fer of immovable property; it did not affect 
the validity of the contract to pay the debt: 

30 Mad 284 36 and 32 Mad 410. 37 Another 
instance of the recognition of this principle 
will be found in cases like 48 Cal 509 38 
where registration of a document was held 
to be invalid as registration had been effect- 
ed in a district where no part of the pro- 
perty really sought to be mortgaged was 
situate. The document was therefore held 
to be inadmissible to support a claim on 
the basis of the mortgage transaction com- 
prised in it but at the same time their 
Lordships recognized that the creditor 
could maintain “the alternative claim for 
a personal judgment for the mortgage debt” 
and they remanded the case to the High 
Court for investigation of the plea of limi- 
tation and other defences to this claim. 
This was followed by the Madras High 
Court in 46 Mad 435 39 where the facts 
were similar. In these oases the personal 
covenant which exists in every transaction 
of mortgage, was taken to be separable and 
divisible from the mortgage and the deed 
held admissible to prove it. In support of 
their decision to the contrary, the Courts 
below have relied principally upon 4 Cal 
83 l which has been described as the “basic 
ruling” on the subject. The terms of the 
document in question in that case were very 
peculiar and the learned Judges observed 
that it was 

doubtful whether having regard to the terms of 
the loan the defendant was personally liable for 
the money and whether the only remedy of the 
plaintiff was not against the mortgaged property. 

They observed that the document dis- 
closed that the intention of the parties, in 
any case, appeared to be that the money 
was to be realized in the first instance from 
the property. Therefore they held that the 
loan and the pledge could not be separated 
and the transaction was not divisible in its 
inature. This case is therefore no authority 
for the broad proposition that, in the absence 
;of a clear stipulation to the contrary, a 
transaction of a simple mortgage must be 
taken to be single and indivisible, and, con- 
sequently, the document held to be inad- 

86. (’07) 30 Mad 284=17 MLJ 167,8addu Kavaur 

v. Tadepally Basaviah. 

87. (’09) 82 Mad 410=1 I O 1=19 MLJ 584 (FB), 

Kunhu Moldu v. Madhava Menon. 

38. (’21) 8 A I R 1921 P C 8= 63 I C 770 = 48 I A 

127 = 48 Cal 509 (P C), Mathura Prashad v. 

Chandra Narayan. 

39. (’23) 10 A I R 1923 Mad 447=73 I C 188=46 

Mad 485=44 MLJ 373, Rama Rao v. Vedayya. 
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missible not only to affect immovable 
property but also to support a claim for 
recovery of the money from the obligor. Ae 
pointed out in 3 All 229 30 at pp. 232-3 
by Straight J., 4 Cal 83 1 must be taken to 
have been decided on “the special language 
of the document involved in the suit before 
the Court.” Indeed, it could not have been 
the intention of the learned Judges who 
decided 4 Cal 83 1 to lay down any such 
general proposition for (as pointed out in 5 
Cal 611 40 at p. 613), they themselves in 
their judgment had distinguished the case 
before them because of the peculiar terms 
of the document, from the earlier Full 
Bench ruling of their own Court in 4 Beng 
L R 18 41 where it had been held by Sir 
Barnes Peacock C. J. ( with the concurrence 
of four other Judges), that an unregistered 
hypothecation bond, though inadmissible 
under S. 49 of Act 20 of 1866, affecting an 
interest in the land, was admissible to sup- 
port a suit for recovery of money due on the 
bond. In 11 C L R 166 42 at p. 167 another 
Division Bench of the Calcutta Court took 
the same view of 4 Cal 83; 1 and the matter 
appears to have been put beyond doubt by 
the Full Bench in 9 Cal 520, 31 where Sir 
Richard Garth C. J., (who had delivered 
the judgment in 4 Cal 83 1 ) re- affirmed the 
Full Bench decision in 4 Beng L R 18, 41 
holding that no change in the law had been 
effected by the amendment made in S. 49 
by Aot 3 of 1877, and ruled that an un- 
registered bond containing a personal under- 
taking to repay the money borrowed and 
also a hypothecation of land above Rs. 100 
in value as security may be used in evidence 
to enforoe a personal obligation. 

In the Punjab, the earliest reported case 
is 40 P R 18 74, 43 in which it was held, in 
general terms, that though an unregistered 
deed of mortgage cannot be received in evi- 
dence to affect the property mortgaged, it 
is receivable in evidence to prove the debt 
for the purpose of granting a money decree. 
This rule appears to have been modified in 
some cases decided in the early eighties 
after the decision in 4 Cal 83. 1 The judg- 
ments in these cases are brief and the exact 
terms of the documents under consideration 
are not set out in detail. It is possible that 
the particular transactions were similar to 
that in 4 Cal 83, 1 and therefore the deoi- 

40. ( , 80jTCar6lT=5 O L R43, Krlshto LalfvT 

Bonomalee Re". 

41. (’69) 4 Beng L R 18=12 W R 11 (FB), Lachmi- 

pafc Singh v. Mirza Khairat All. 

42. (’82) 11 C L R 166, Gour Churn v. Jinnut All. 

43. (’74) 40 P R 1874, Blahen Singh v. 8under. 
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sions proceeded on their special terms. An 
examination of the judgments however dis- 
closes that a distinction was drawn between 
(l) cases in which the deed contained either 
an acknowledgment of a pre-existing debt 
or a distinct and formal undertaking to re- 
pay the loans, and (2) those in which the 
deed merely recited that immovable pro- 
perty had been given as security for the 
debt. In the former class of cases it was 
held that the personal obligation was divi. 
sible and that a claim for a money decree 
could be maintained on the deed : 88 P R 
1880, 44 80 P R 1881 46 and 10 P R 1883. 40 
In the latter class, however, it was laid down 
that the unregistered bond was not admis- 
sible, as in the absence of clear words to 
this effect the transaction mentioned must 
be taken to be a “mortgage and mortgage 
only;” it could not be said that “it comprised 
two distinct transactions — one the mortgage 
and the other a personal undertaking to 
pay”: 60 P R I860, 2 89 P R 1880, 3 17 P R 
1881 4 and 131 P R 1883. 6 This distinction 
however has not been recognized in subse- 
quent rulings ( see e. g., 87 I C 609 47 ) and if I 
may say so with respect it can no longer 
be maintained in view of the pronounce- 
ments of the Privy Council already referred 
to, that every loan involves a promise to 
repay and that such a liability is not dis- 
placed by the mere fact that security is 
given for its repayment with interest, unless 
the nature and terms of such security nega- 
tive any personal liability on the part of 
the borrower. 

In the case before us there is nothing in 
Ex. P-1 which expressly or by necessary 
implication excludes the personal obligation 
of the defendant. On the other hand, as 
shown above, this obligation is recognized 
in the stipulation to repay the amount 
borrowed “on demand” (indultalab) and 
is re- affirmed in the succeeding clauses. It 
must therefore be held that Ex. P-1 is ad- 
missible in evidence to support the plain- 
tiff’s claim for a money decree. I would 
accordingly accept this appeal, set aside 
the judgment of the learned Judge in Single 
Bench, and remand the case to the District 
Judge for decision of the issues as to consi- 
deration and interest which he had left un- 
decided. Court- fee on this appeal as well 
as on t he appeal before the Single Bench 

44. (’80) 88 PR 1880, Muhammad Khan v. Jai- 

sttkh. 

45. (’81) 80 P R 1881, Khuddu Mai v. Kunji Lall. 

46. 1’83) 10 P R 1883. Prem Singh v. Mala Mai. 

47. (’25) 12 A I R 1925 Lah 356 = 87 I C 609, 

Basant Lal v. Jowahir Singh. 


shall be refunded; other costs shall be costs 
in the cause. Counsel have been directed 
to cause their clients to appear before the 
District Judge, Shahpur (at Sargodha), on 
24th June 1940 when a date for the hear- 
ing of the appeal will be fixed. 

Bhide J. — I agree. 

d.s./r.k. Order accordingly. 
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Bhide and Din Mohammad JJ. 

Sardar Dhanwant Singh 

v. 

Sant Lal, Decree-holder , and another. 

First Appeal No. 180 of 1939, Decided 
on 18th April 1940. 

(a) Grant — Punjab — Conque*t Jagir — 
Indication. 

The term “Conquest Jagir” does not indicate 
any political services rendered to the British 
Government. [P 493 C 1] 

(b) Grant — Punjab — Cia-Sutlej Jagir* and 
Conquest Jagirs are not analogous. 

The Cis- Sutlej Jagirs cannot be treated as 
analogous to the “Conquest Jagirs” in the tract 
between the Beas and the Sutlej. [P 493 C 2] 

(c) Pensions Act (1871), S. 11 — “Pension” 
implies periodical payments of money — Jagir i* 
not pension. 

The term 'pension’ as used in the Pensions Act 
implies 'periodical payments of money to the 
pensioner.’ A jagir cannot be held to be pension 
within the meaning of the Pensions Act : A I R 
1931 P C 160, Bel. on. [P 493 C 2] 

Harnam Singh and Harbans Singh — 

for Appellant. 

Aohhru Ram and Chandar Gupta — 

for Despondent 1. 

Bhide J. — This was a suit by Sardar 
Dhanwant Singh, a Jagirdar of Moron in 
the Jullundur District, for a declaration 
that a ‘Qila’ described in the plaint, is part 
of the jagir granted by the British Govern, 
ment to his ancestors for political services 
and was therefore not liable to be attached 
and sold in execution of a decree of Sant 
Lal, defendant 1, against Sardar Balwant 
Singh (defendant 2), father of the plaintiff. 
The contesting defendant Sant Lal denied 
that the Qila was a part of a Government 
Jagir. The trial Court has found the issue 
against the plaintiff and dismissed his suit. 
From this decision, plaintiff has preferred 
this appeal. The only points which arise 
for decision in this appeal are (l) whether 
the Qila in question is a part of a jagir 
granted for political services as alleged in 
the plaint and (2) if so, whether it is liable 
to be attached and sold. 

The plaintiff’s evidence shows that his 
ancestor Sahaj Singh, who had conquered 
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a small tract; of land near Moron became a 
vassal of Maharaja Ranjit Singh and was 
granted a muafi by him. On the establish- 
ment of British rule in the Punjab, muafi 
of certain villages including Moron was con- 
tinued to the descendants of Sahaj Singh, 
but there is nothing on the record to show 
that the muafi was granted in lieu of any 
political services rendered to the British 
Government. The learned counsel has 
relied chiefly on the fact that the jagir is 
described as a ‘Conquest Jagir.’ It would 
appear however from paras. 85 and 87 of 
Dome's Land Administration Manual that 
jagirs in trans- Sutlej States (i. e. the terri- 
tory under Maharaja Ranjit Singh towards 
the west of the river Sutlej which was 
ceded by the Lahore Durbar in 1846) 
which the existing holders had won by 
their swords before Maharaja Ranjit Singh 
established his ascendency, were known as 
‘Conquest Jagirs.’ The term ‘conquest Jagir’ 
does not thus indicate any political ser- 
vices rendered to the British Government. 
Secondly, all that the ancestors of the plain- 
tiff were granted in lieu of the muafi en- 
joyed by them under Maharaja Ranjit 
Singh was an assignment of land revenue of 
certain villages (including Moron). There is 
no documentary evidence whatever to show 
that the Qila in dispute was a part of the 
Jagir, and the oral evidence on the point of 
a few witnesses whom the plaintiff has 
produced and who have no personal know- 
ledge about the matter is obviously of no 
value whatever. The learned counsel for 
the appellant has further relied on a circu- 
lar letter (Ex. P. W. 4/1) dated 26th Febru- 
ary 1857 from the Officiating Commissioner 
and Superintendent, Cis- Sutlej States, to 
the Deputy Commissioner, Ludhiana, in 
which it wa3 stated that 

all proprietary rights to any part of the land form- 
ing part of a Jagir, which may be held by a Jagir- 
dar will be considered as pertaining to the Jagir 
and will go to the holder of the Jagir for the time 
being. 

This letter relates to Cis- Sutlej jagirs 
ancLthe learned counsel relied on it simply 
by way of analogy. But there is really no 
analogy between the Cis- Sutlej Jagirs and 
the ‘Conquest Jagirs’ in the Jullundur Dis- 
trict. It would appear from the history of 
the Cis-Sutlej Jagirs given in para. 102 of 
Douie’s Land Administration Manual that 
these Cis-Sutlej Jagirs 9tand on a very 
different footing. The holders of these Jagirs 
were descendants of persons who were in- 
dependent rulers, who had come under the 
protection of the British Government, with 
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a guarantee, that they would remain in the 
exercise of their rights and their authority, 
while the holders of ‘Conquest Jagirs’ in 
the tract between the Beas and the Sutlej, 
whether originally independent or not, 
were the subjects of the Rajas of Lahore, 
before they came under the British rule. 
It follows, therefore, that the Cis-Sutlej' 
Jagirs cannot be treated as analogous to 
the ‘Conquest Jagirs’ in the tract between 
the Beas and the Sutlej, under which cate- 
gory the plaintiff’s father’s Jagir falls. For 
the same reason, certain judgments relat- 
ing to Cis-Sutlej Jagirs, which the plaintiff 
has produced, cannot help him. 

It is significant that the plaintiff has 
not been able to produce any instructions 
regarding ‘Conquest Jagirs’ similar to those 
relating to Cis-Sutlej Jagirs, contained in 
Ex. P. W. 4/1. Moreover, even if any such 
executive instructions had been issued in 
1858, it is doubtful, if they could have 
helped the plaintiff in any way. The ques- 
tion whether the property in dispute is 
liable to attachment and sale in execution 
of a decree has now to be decided on the 
basis of the statutory law in force and not 
of any executive instructions which may 
have issued in 1858. The appellant’s con- 
tention was that the Qila in question falls 
under the term ‘pension’ as used in the 
Pensions Act, 1871, and is. therefore, exempt 
from attachment and sale under Sec. 11, 
Pensions Act. But it has been held by their 
Lordships of the Privy Council in 59 Cal 
l 1 that the term ‘pension’ as used in the 
aforesaid Act implies ‘periodical payments 
of money to the pensioner’. I have already 
stated above that it has not been shown at all 
that the Qila in dispute is a part of the Jagir 
granted to the plaintiff’s ancestors and the 
appeal is liable to be dismissed on this 
ground alone ; but, even if it were part of 
that jagir, it would appear from the above- 
mentioned decision of their Lordships of 
the Privy Council, that it could not be held 
to be a pension within the meaning of the 
Pensions Act. It is not suggested that the 
Qila would be exempt from attachment and 
sale under any other provision of statutory 
law in force at present. There seems to be 
no force in this appeal and it must accord- 
ingly be dismissed with costs. 

Din Mohammad J. — I agree. 

g.N./r.k . Appeal dismissed. 

1. Wasif All v. Karnanl Industrial Ban k7 Ltd” 
(’31) 18 A I R P 0 160=132 I C 727=58 I A 
215=59 Cal 1 (PC.) 
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Abdul Rashid and Ram Lall JJ. 

Amar Singh Kirpa Singh — Convict 

Appellant 

y. 

Emperor. 

Criminal Appeal No. 215 of 1940, Deci- 
ded on 7th June 1940, from order of Addl. 
Sess. Judge, Amritsar, D/- 23rd January 
1940. 

Penal Code (1860), S. 302 — Cold blooded 
and brutal murder — Appropriate sentence is 
one of death — Fact that his co-accused’s sen- 
tence of death was commuted by Executive 
Government is no consideration for not passing 
death sentence. 

Where an accused is guilty of a cold-blooded 
and brutal murder carried out with considerable 
amount of determination, the only appropriate 
sentence for an offence of this character is one of 
death The fact that the sentence of death passed 
on his co-accu6fcd was commuted by the Executive 
Government is no judicial consideration for not 
passing death sentence on the accused concerned. 

[P 495 C2; P 496 C I] 

Jai Gopal Sethi and Jhanda SiDgh — 

for Appellant . 

S. N. Bali for Advocate- General — 

for the Crown . 

Ram Lall J. — Amar Singh was tried by 
the Additional Sessions Judge, Amritsar, on 
charges under Ss. 302/34 and 324/511, 
I. P. G., in respect of the death of Natha 
SiDgh and injuries to one Tbakar SiDgh. 
The learned Judge found Amar Singh guilty 
of both charges and sentenced him to trans- 
portation for life on the murder charge 
and 1^ years rigorous imprisonment od the 
charge of attempt to cause grievous hurt. 
The convict has appealed through Mr. J. G. 
Sethi and Mr. S N. Bali has appeared for 
the Crown in support of the conviction. 
This inoident took place on 1st June 1938, 
and the case for the prosecution is that there 
was a dispute at a watercourse between 
Amar SiDgh and his two brothers Basant 
Singh and Ganga Singh on the one side 
and Thabar Singh and his father Natha 
SiDgh on the other. The cause of the quar- 
rel was that Amar SiDgh, appellant, was 
removing earth from the side of the water- 
oourse adjoining the field of Thabar SiDgh 
and placing the earth on his side of the 
watercourse, and to this Thabar SiDgh was 
objecting There was mutual abuse between 
Natha SiDgh and the appellant and his 
companions, when Basant Singh and the 
appellant left for the village abadi which 
is close by while GaDga SiDgh carried on 
the wordy dispute. 


A short time afterwards, Amar Singh and 
Basant Singh returned, Amar Singh armed 
with a barchhi and Basant Singh with 
a gun. On seeing Amar Singh and Basant 
Singh coming so armed, Natha Singh tried 
to run away but Amar Singh preven- 
ted his escape with the barchhi. Basant 
Singh fired at Natha SiDgh from close quar- 
ters and hit him on the forehead. Thakar 
Singh came towards his father when Amar 
Singh, appellant, aimed a barchhi blow at 
him but Thakar Singh warded it off with 
his spade and at this stage Basant Singh 
fired at Thakar SiDgh but missed. Roda 
Singh, Udham Singh aDd Santa Singh, wit- 
nesses, were also present and they tried to 
intervene, with the result that Basant Singh 
fired a third shot and injured Udham Singh 
with it on the arm. Another son of Natha 
SiDgh, namely Saudagar Singh, was also 
present at the spot aDd he ran away to the 
village when his father Natha Singh fell 
down on receipt of the gunshot injury, 
and so apparently did his brother Thakar 
SiDgh. 

Saudagar SiDgh and Thakar Singh shut 
themselves up inside their house and 
chained the door from inside when they saw 
the appellant and his two brothers comiDg 
towards them to attaok them further. The 
appellant and his brothers climbed up on 
the roof of the bouse in which Thakar SiDgh 
and Saudagar SiDgh were hiding and broke 
open tbe ventilator of the room in which 
they were. Thakar SiDgh and Saudagar 
Singh then went into another room of the 
house and the culprits broke open the venti- 
lator of that room also and further made a 
hole in the roof of that room. The intention 
obviously was to shoot at Thakar SiDgh and 
Saudagar Singh while they were hiding in 
their house. After some time, the culprits 
went away and Saudagar Singh and Tbakar 
Singh came out of the house. In the mean- 
while, Santa SiDgh, who had witnessed the 
occurrence, went to Tbana Sarhali, wbiob 
is at a distance of about ten miles from the 
spot, and at his instance a first information 
report was recorded at 1 P. M. Considering 
that this incident took place in the morning, 
it appears to me that the first information 
report was made immediately. That it was 
made immediately is also indicated by 
another circumstance, namely that it does 
not mention the inoident of the three cul- 
prits making an attack on Saudagar Singb 
and Thakar SiDgh while they were in their 
houses and the informant stated that the 
culprits were still at the spot. 
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The police came to the scene of occur- 
rence soon after the report was made and 
found that the appellant had absconded. 
His other brothers Basant Singh and Ganga 
Singh were tried and Basant Singh was 
convicted and sentenced to death while 
Ganga Singh was convicted under S. 323 
and sentenced to six months’ rigorous 
imprisonment. The sentence of death passed 
upon Basant Singh was confirmed by the 
High Court. Eventually, the appellant was 
arrested on 3rd June and tried. The case 
against him rests on the statements of five 
eye-witnesses, namely, Thakar Singh and 
Saudagar Singh, who are the sons of the 
deceased, and Santa Singh, Roda Singh and 
Udham Singh. Santa Singh, Udham Singh 
and Roda Singh appear to me to be wholly 
unconnected with the deceased and there is 
no reason on the record for holding that any 
of these three persons is falsely implicating 
the appellant. It is obvious from a perusal 
of their statements that a quarrel took place 
early in the morning about the clearance 
of the silt and that the appellant and his 
two brothers were present at this alterca- 
tion. It is also evident from these state- 
ments that while Ganga Singh remained at 
the spot, his two brothers Amar Singh 
appellant and Basant Singh went to the 
village and came back after picking Up 
highly lethal weapons and as soon as they 
returned to the scene of occurrence, Basant 
Singh fired three shots and Amar Singh 
appellant, who was armed with a barchhi, 
attempted to use this weapon against Natba 
Singh and his sons. In so far as Natha 
Singh is concerned, he tried to prevent his 
escape aDd in so far as Thakar Singh is 
concerned, be actually aimed a blow but 
this blow was not successful. The presence 
of Thakar Singh and Saudagar Singh is 
perfectly natural and in fact is not denied 
by learned counsel who appeared in this 
Court before us. The presence of Udham 
Singh again cannot be denied because he 
aotually received a gunshot injury. 

So far as Santa Singh and Roda Singh 
are concerned, there is no serious challenge 
regarding their presence and as I have said 
above there is no motive for these witnesses 
to give false evidence against the appellant. 
All that counsel for the appellant was able 
to urge against these witnesses was that in 
their police statements there are certain 
minor omissions regarding the part taken 
by Amar Singh, appellant, inasmuch as the 
police statements do not make mention of 
the attempted blow to Thakar Singh with 


Lahore 495 

the barchhi or of the attempt of Amar Singh 
to prevent Natha Singh from escaping. 
These omissions appear to me to be of no 
significance. One man had been actually 
killed and the other injured with a gun. A 
third man had received an injury at the 
hand of Ganga SiDgh. In view of this, the 
unsuccessful attempt of the appellant to 
injure Thakar Singh with his barchhi would 
lose significance in the minds of the wit- 
nesses. The important part of the statement 
is that all the witnesses are agreed that the 
appellant left with Basant Singh and shortly 
after the two came back to the spot, one 
armed with a gun and the other with a 
barchhi. This shows both premeditation 
and determination to use these dangerous 
weapons and is a very clear indication of 
the common intention of both. 

Regarding the other incident, it is dear 
from the statements of P. W. 11 and of the 
Sub-Inspector who reached the spot soon 
after the occurrence that there was a breach 
in the roof of the house of Natba SiDgh and 
two ventilators were broken. This supports 
the story of Thakar Singh aDd Saudagar 
Singh that while they were hiding, these 
dangerous culprits tried to injure them aDd 
for so doiDg actually broke open the roof 
and the ventilators of the rooms in which 
they were hiding. This again shows consi- 
derable amount of determination. Amar 
SiDgh produced one witness to prove an 
alibi but this was not even referred to by 
learned counsel who appeared before us. 
No attempt has been made before us to 
explain why the appellant absconded im- 
mediately after the offence was committed. 
It was suggested that the witnesses are 
implicating all three brothers as is the 
common practice amoDgst such witnesses, 
but I can see no reason why Santa SiDgh, 
Udham SiDgh and Roda SiDgh Bhould lend 
themselves to this lie. 

It appears to me to be proved beyond all 
reasonable doubt that in the middle of the 
wordy dispute between the three brothers 
aDd Natha SiDgh and his relations, the 
appellant aDd his brother left for the village, 
brought a gun and spear and as result of 
the common intention of these two Natha 
SiDgh was shot and killed, Udham Singh 
injured aDd a barchhi blow was aimed at 
Thakar 8iDgh and thereafter all three bro- 
thers tried to injure 8audagar Singh and 
Thakar SiDgh while they were hiding in 
their house. It appears to me therefore, 
that this case is one of a cold- blooded and| 
brutal murder carried out with considerable! 
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amount of determination. In my view, the 
only appropriate sentence for an offence of 
this character is one of death. The learned 
Additional Sessions Judge has refrained 
from imposing the normal penalty in such 
cases because he says that in the case of 
Basant Singh whose sentence was confirmed 
by the High Court the Executive Govern- 
ment commuted it to one of transportation 
for life. The Executive Government may 
have had excellent reasons for commuting 
the sentence of Basant Singh but that is 
no judicial consideration why a judicial 
officer acting on the judicial record — and 
'that is the only material on which he can 
;act — should not have imposed the only 
appropriate penalty in the ca9e. In my 
view, the learned Additional Sessions Judge 
should have sentenced the appellant to 
death and left it to the Executive Govern- 
ment to take action under S. 401, Criminal 
P. C., if similar good reasons existed in his 
case as apparently existed in the case of 
Basant Singh. As there is no application for 
enhancement of sentence, I would merely 
content myself with dismissing this appeal. 
I also uphold the conviction and sentence 
under Ss. 324/511 and make the sentence 
concurrent with that imposed on the murder 
charge. 

Abdul Rashid J. — I agree. 

D.s /r.K. Appeal dismissed . 
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Beckett J. 

Pandit Chanan Mal— Debtor -Insolvent 

— Petitioner. 

v. 

Gobind Sarup— Creditor— Respondent. 

Civil Revn. Petn. No. 193 of 1940, De- 
cided on 3rd July 1940, for revision of 
order of District Judge, Gurdaspur, D/- 
2nd January 1940. 

Provincial Insolvency Act (1920) f S. 6 (b) — 
Transfer of interest in immovable property it 
not itself act of insolvency — Debtor raising 
money by mortgage for business — No intention 
to defeat creditors proved — Subsequent loss of 
money raised cannot convert transaction into 
act of insolvency. 

The debtor raised money for the purposes of 
h '13 own business by mortgaging a house. No inten- 
tion of delaying or defeating the creditors was 
proved on his part ; _ 

Held that the transaction did not in the least 
degree diminish the value of the debtor’s assets 
but merely transformed them partly into a more 
liquid form and a subsequent loss of the money 
raised could not have the retrospective effect of 
converting the transaction into an act of insol- 
vency when it was not an act of insolvency at 
the time when it took place : A I B 1939 Lah 349, 
Expl. and Disting. CP ^96 C 2] 


C. L. Aggarwal — for Petitioner. 

Hem Raj Mahajan — for Respondent. 

Order. — The respondent; applied to have 
the petitioner declared an insolvent, on the 
ground that the latter had committed an 
act of insolvency by mortgaging a house 
with intent to delay and defeat his credi- 
tors. The Insolvency Court held that the 
mortgage had not been effected with any 
such intent and dismissed the application. 
On appeal, the District Judge agreed that 
no such primary intention had been proved. 
He held, however, that the effect of creat- 
ing such a charge must necessarily be to 
defeat ordinarily the petitioner’s creditors. 
Following AIR 1939 Lah 349 1 he held 
that this was sufficient to constitute an aot 
of insolvency under S. 6 (b), Provincial 
Insolvency Act, 1920, and proceeded to 
declare the petitioner an insolvent. I am 
afraid that the learned District Judge has 
misunderstood the ruling mentioned. It 
cannot be read as intending to lay down 
that any transfer of an interest in an im- 
movable property by a debtor must itself 
be regarded as an act of insolvency. In that 
particular case, the transferor assisted a 
third party by means of the transfer in 
question and this had the effect of reducing 
his own assets by a substantial amount. In 
the present instance the petitioner raised 
money for the purposes of his own business. 
The transaction did not in the least degree 
diminish the value of his assets but merely 
transformed them partly into a more liquid 
form. It appears that he subsequently lost 
the money which he had thus raised ; but 
such a subsequent loss cannot have the re- 
trospective effect of converting the trans- 
action into an act of insolvency, if it was 
not an act of insolvency at the time when 
it took place. Even now, there does not 
appear to be any evidence on the record to 
show whether the petitioner owns any 
other property or not. 

In these circumstances there are no legal 
grounds on which it can be held that the 
petitioner has committed an act of insol- 
vency. The petition is accepted and the 
order declaring the petitioner to be an in- 
solvent is set aside. For the reasons given 
by the Insolvency Court, the parties are 
left to bear their own costs throughout. 

G.N./r.k. Petition accepted. 

1. (’39) 26 A I R 1939 Lah 349 = 185 I C 439 = 

I L R (1939) Lah 403=41 PLR 785, Bhag- 
wan Das v. Mahomed Nawaz Shah. 
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Beckett J. 

Sardar Begum — Defendant — 

Appellant. 

y. 

Harsukh Rai , Plaintiff and others , 

Defendants — Respondents. 

Second Appeal No. 187 1 of 1939, Decided 
11th July 1940, from decree of Addl. 
Dist. Judge, Lahore, D/- 14th August 1939. 

(a) Limitation Act (1908), Art. 11 and S. 22 
— Transferee from successful objector not 
party to objection proceedings under O. 21, 
R. 58, Civil P. C. — Neither Art. 11 nor S. 22 
applies to transferee. 

Neither Art. 11 nor S. 22 applies to a transferee 
from a suocessful objector who was not a party to 
the objection proceedings under O. 21, R. 58, Civil 
P. C. Consequently in a suit under 0. 21, R. 63, 
Civil P. 0., he can be impleaded as a party even 
after the expiry of the period prescribed by Art. 11 : 
AIR 1920 Lah 193 and AIR 1919 Cal 117, 
Bel. on. [P 497 0 1] 

(b) Civil P. C. (1908), O. 21, R. 58 — Order 
allowing objections under O. 21, R. 58 is not 
final within meaning of S. 52, Expl., T. P. Act, 
until suit contesting order is finally decided or 
limitation expires. 

The Explanation to S. 52, T. P. Act, refers to 
final decrees or orders as terminating the period 
during which the bar on transfer continues. The 
acceptance of an objection in execution proceedings 
under O. 21, R. 58 is not a final order until either 
a suit to contest the order has been finally decided 
or the period of limitation has expired : A I R1915 
Mad 495 and AIR 1939 Oudh 178, Rel. on. 

[P 498 C 1] 

(c) Civil P. C. (1908), O. 21, R. 63— Successful 
suit by decree* holder under O. 21, R. 63 — 
Effect stated. 

The effect of a successful suit by a decree-holder 
under O. 21, R. 63 is to restore the original attach- 
ment and to make any intermediate transfers 
invalid : A I R 1939 Oudh 178, Rel. on. 

[P 498 C 2] 

Akbar Ali — for Appellant . 

Duni Chand Kapur — for Respondent 

( Harsukh Rai.) 

Judgment. — Harsukh Rai, plaintiff, 
obtained a decree against Allah Bakhsh on 
22nd December 1926. On 19th January 
1928 Allah Bakhsh executed a sale deed in 
favour of his grandsons in respect of the 
property in suit. In 1936 the decree-holder 
had this property attached. The grandsons 
put in objections against this attachment. 
They were accepted and the land was re- 
leased from attachment on 18th July 1936. 
The grandsons then sold the property to 
Mb. Sardar Begum, wife of Din Mohammad, 
on 14th November 1936. Harsukh Rai 
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on 17th July 1937. In this suit he asked 
for a declaration that the property was in 
fact still owned by Allah Bakhsh, the sup- 
posed sale in favour of the grandsons having 
been an entirely fictitious transaction and 
that it was accordingly still liable to attach- 
ment in execution of his decree. Mb. Sardar 
Begum was nob impleaded in the suit as 
originally framed, but was added as a de- 
fendant on 14th March 1938. It may here 
be observed that two ladies of the same 
name are parties to the suit, the other 
being a daughter of Allah Bakhsh. It is 
not suggested that the purchaser of the pro- 
perty from the grandsons of Allah Bakhsh 
has any connection of her own with the 
family. This lady and Harsukh Rai are now 
the principal parties in the suit. The suit 
was dismissed by the trial Court, which 
upheld the summary decision of the execu- 
ting Court. On first appeal the Additional 
District Judge held that the transfer of the 
property in favour of the grandsons of 
Allah Bakhsh was entirely fictitious and 
granted the plaintiff a decree, declaring the 
the property to be liable to attachment. 
Mb. Sardar Begum, wife on Din Moham- 
mad, has appealed against this decree. 

The principal ground urged in appeal is 
that Mb. Sardar Begum was impleaded only 
when the period of limitation for a suit 
against her had expired. A suit by a person 
against whom an order has been passed in 
execution proceedings for the purpose of 
establishing any right which he claims to 
the property comprised in that order is 
governed by Art. 11, Limitation Act. This 
allows one year from the date of the order. 
As already mentioned, objections were de- 
cided on 18th July 1936, whereas Mb. Sar- 
dar Begum was not impleaded till 14bh 
March 1938. In 57 I C 52 1 it was held by 
a Single Bench of this Court (following a 
decision of a Division Bench of the Allaha- 
bad High Court which I have not been able 
to traoe on the reference given) that Art. 11 
does not apply as against a person who was 
not a party to the proceedings in which the 
order sought to be set aside was made. This 
case related to the impleading of an auo- 
tion-purchaser. The same view was taken in 
53 I C 260, 2 with reference to a suit by per- 
sons claiming through unsuccessful objec-' 
tors. No decision to the contrary effect has| 

1. (’20) 7 A I R 1920 Lah 193=67 I C 527 Harm 

Narain v. Salamat Rai. 

2. (T9) 6 A I R 1919 Cal 117=53 I 0 2€0,Barbat 

Ali v. Das Kazi, 
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been cited before me. In 38 Mad 535 3 it 
■was held that a suit brought under O. 21, 
R. 63 is a mere continuation of the proceed- 
ings in a claim petition and all alienations 
during the continuance of the proceedings 
originated by the claim petition till the 
disposal of the suit brought to set aside the 
order passed thereon are affected by the 
doctrine of lis pendens formulated in S. 52, 
T. P. Act. The case related to the sale of 
property by a successful claimant after an 
order bad been passed in his favour but 
before a suit had been brought to set it aside. 

On behalf of the appellant it is urged 
that the position has been altered by the 
addition of an Explanation to S. 52, T. P. 
Act. This argument was based upon the 
remark of a commentator, but is not sup- 
ported by any decided case. 38 Mad 535 3 
was followed in A I R 1939 Oudh 178. 4 
The Explanation refers to final decrees or 
orders as terminating the period during 
which the bar on transfer continues; and 
the acceptance of an objection in execution 
proceedings is not a final order until either 
a suit to contest the order has been finally 
decided or the period of limitation had 
expired. A similar question recently came 
up in a slightly different form before a 
Division Bench of the Patna High Court 
in A I R 1939 Pat 321, 5 in which it was 

held that the auction- purchaser was not a 
necessary party. It bad already been deci- 
ded in 38 Mad 535 3 that the Court was 
competent to pass a declaratory decree as 
between the original parties to the suit, 
who did not include a purchaser from the 
successful claimant in the previous execu- 
tion proceedings, and that in such circum- 
stances S. 22, Limitation Act, did not apply. 

It is clear that the authorities are all 
against the appellant on this question of 
limitation. On the merits the plaintiff’s 
claim was that title in the property had 
never passed to the grandsons and that it 
remained the property of Allah Bakhsh. 
This has been upheld by the lower Appel- 
late Court as a finding of fact. If Mt. Sar- 
dar Begum claims as a representative of 
the grandsons, her claim fails because they 
bad in fact no title to pass. The position 
might have been different if the suit had 

"87615) 2 A I R 1915 Mad 495 = 25 I 0 11 = 38 
Mad 535=26 MLJ 449, Krlshnappa Chetty 
v. Abdul Khader Saheb. 

4. (’39) 26 A I R 1989 Oudh 178=181 I C 362= 

14 Luck 543=1939 OWN 408, Mt. Anandei 
v. Lala Bam. 

5. (’39) 26 A I R 1939 Pat 321=184 I 0 508, Mt. 
N&urosl V. Najaf All Shah, 
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merely been one to set aside a voidable- 
transaction. On the other hand, if she 
claims through Allah Bakhsh her claim is 
barred by S. 64, Civil P. C. As explained 
in A I E 1939 Oudh 178 4 the effect of a 
successful suit by a decree- holder under 
O. 21, E. 63 is to restore the original 
attachment and to make any intermediate 
transfers invalid. For these reasons the 
appeal fails and is dismissed with costs. A 
Letters Patent certificate may be granted 
to the appellant on application. 

g.n./r.k. Appeal dismissed . 
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Abdul Eashid J. 

Nidhan Singh and another — 

Defendants — Appellants, 

v. 

Prem Singh — Plaintiff — Respondent. 

Second Appeal No. 1967 of 1939, Decided 
on 26th March 1940, from decree of Addl. 
Diet. Judge, Ferozepore, D/- 30th August 
1939. 

* Civil P. C. (1908), O. 2, R. 2 — Mortgage 
deed providing that mortgagee could secure pay- 
ment of principal and interest by bringing 
mortgaged property to sale or be could secure 
payment of interest and compound interest by 
bringing separate suit therefor — Mortgagee 
suing for .interest and obtaining decree — Hi* 
second suit for principal suid interest held not 
barred by O. 2, R. 2. 

A mortgage deed provided that the mortgagee 
could at any time secure payment of principal and 
interest by bringing the mortgaged property to sale. 

In the second place, it provided that if the interest 
was not paid then the mortgagee would either allow 
the interest to accumulate for a period of 12 years, 
or he could secure pajmenfc of the interest and 
compound interest by bringing a separate suit there- 
for. Bo far as the payment of interest and compound 
interest was concerned, no reference was made to 
the mortgaged property In this clause of the deed. 

The mortgagee brought a suit for interest only and 
obtained a decree. He then brought a second suit 
for principal and interest: 

Held that the first suit was based on a cause cf 
action distinct from the one which formed the 
foundation of the second suit. The second suitwa3 
not therefore barred under the provisions of O. 2, 

R. 2 : A I P. 1922 P C 23, Disting.; AIR 1922 
P C 412; 21 Bom 267 and AIR 1925 Mad 1120, 

Rel. on, [P 500 0 2] 

Held further that as the mortgage deed contained 
a separate personal covenant for the payment of 
interest and compound interest, such a covenant 
could not be ignored simply because in the pre- 
vious suit this stipulation in the mortgage deed' 
was not made the basis of the claim. [P 501 C 1] 

Dwarfea Nath Aggarwal — for Appellants. 
Mela Earn — for Respondent . 

Judgment. — The suit, which has given 
rise to the present appeal, w&3 instituted 





Nidhan SiNgh v. Prem Singh (Abdul Rashid J.) Lahore 499 


on 31st August 1933, for recovery of Rupees 
630 on the basis of a mortgage deed. On 
8th November 1932, the defendants, Nidhan 
Singh and Hardit Singh, had executed a 
registered mortgage deed (Ex. P-2) in favour 
of Prem Singh, plaintiff, for a sum of Rupees 
510, in respect of a house. The following 
passage from the mortgage deed may be 
reproduced in extenso : 

The conditions are that the mortgaged house 
shall remain in possession of the mortgagors. The 
mortgage debt shall bear interest at Re. 1-9-0 per 
cent, per mensem. If we, the mortgagors, do not 
pay interest every year, we will be liable for com- 
pound interest .... It would be open to the mort- 
gagee at his will to secure payment of the principal 
together with the balance of interest by bringing 
the mortgaged property to sale at any time. It 
would be open to the mortgagee to let the interest 
accumulate till the time provided by law for pay- 
ment, or to obtain the payment of interest and 
compound interest by bringing a separate suit. In 
this contingency the principal mortgage amount 
shall remain secured on the mortgaged property. 
If any amount on account of principal or Interest 
is still due after the sale of the mortgaged pro- 
perty, the other property and the person of the 
mortgagors Bhall be liable for this amount. 

On 28bh August 1936, the mortgagee 
sued the mortgagors for Rs. 236, consisting 
of interest and oompound interest due from 
8th November 1932, till 25th August 1936. 
It was prayed in this suit that a decree for 
Rs. 236 may be awarded to the plaintiff on 
the security of the mortgaged house. This 
suit was decreed, and it was provided in 
the deoree that the mortgaged house shall 
be brought to sale in execution of the decree. 
The mortgagors, however, deposited the 
amount in Court soon after the final decree, 
and the mortgaged property was not brought 
to sale. The present suit was resisted by 
the defendants on the ground that it was 
barred under the provisions of O. 2, R. 2, 
Civil P. C. This contention was accepted 
by the trial Court and the plaintiff’s suit 
was dismissed. On appeal the plaintiff was 
granted a decree for Rs. 510 by the learned 
Additional District Judge on the basis of 
the mortgage dated 8th November 1932. 
Against this decision the defendants have 
preferred a second appeal to this Court, 
while cross. objections in the sum of Rs. 120 
have been preferred on behalf of the 
plaintiff. 

It was contended by Mr. D. N. Aggarwal, 
for the appellants, that on 28th August 
1936, when the plaintiff filed the previous 
suit for a 9um of Rs. 236, he was entitled 
to claim the entire principal amount as 
well as interest. As he sued for the interest 
only, he cannot now be allowed to bring a 


separate suit for the principal amount 1$ 
was urged by the learned counsel ibafc 
under O. 2, R. 2, it is incumbent on bba 
plaintiff to include the whole of the clairc 
which the plaintiff is entitled to make m 
respect of the cause of action in a single 
suit;. and that he cannot split the relief due 
to him on one cause of action into fcwosniie* 
If he chooses to include only a part ol the 
cause of action in the first suit, hs ia not 
entitled to bring another suit for any rebels 
that may be due to him in respect of the 
cause of action on which the first suit was 
based. The learned counsel contended that 
it was clearly stated in the Explanation to 
R. 2, O. 2, Civil P. C., that an obligations 
and a collateral security for its performance 
and successive claims arising under the 
same obligation Bhall be deemed respec- 
tively to constitute but one cause of action. 
According to the learned counsel, the claim 
for Rs. 236 on account of interest and the 
present claim for Rs. 630 were successive 
claims in respect of one and the same cause 
of action, and as both of these claims were 
not included in the first suit, no second 
suit is competent with respect to the 
second claim, that is the sum of Rs. 630, 
consisting of Rs. 510 as the principal 
mortgage debt and Rs. 120 as interest 
thereon. 

Reliance was placed in this connexion on 
a ruling of their Lordships of the Privy 
Council reported in 44 All 121. 1 In that 
case a simple mortgage executed in 1910 
provided by ol. 2 that the interest should 
be paid monthly; and that if it was not 
paid for six months the mortgagee could 
realize either the unpaid interest only, or 
both the principal and interest, by bringing a 
suit, without waiting for the expiration of 
the time provided for repayment of ihe 
principal; by cl. 7 it was provided that if 
the principal and interest were not paid 
within three years, the mortgagee could 
sue for principal and interest, together 
with incidental expenses. In 1914 the 
mortgagee sued in respect of the interest 
due and obtained a decree. In 1915 he 
brought a second suit in respect of the 
principal and the interest then due. In 
these circumstances, it was held that the 
second suit could not be maintained, having 
regard to the provisions of O. 2, R. 2, Civil 
P. C. In this case it was observed by their 
Lordships tha t whe n the first suit was Sn- 

1. (’22) 9 AIR 1922 P O 23=66 I O 79 =79 I a a 
—41 All 121 (PC), Muhammad Hafiz v. Miraa 
Muhammad Zakariya. 
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£&it'jted the cause of action was the default 
in the payment of interest. The same cause 
' 3c action entitled the plaintiff to claim the 
principal also. At the date of the institu- 
tion of the first suit it was open to the 
plaintiff tc claim principal and interest and 
ao he failed to claim the principal, he was 
not entitled to claim it in a subsequent 
suit, because the cause of action was the 
default which formed the foundation of 
'both the suits. 

The learned counsel for the appellants 
3,iso relied on 4 Lah 32. 2 It was held in 
this case that if a mortgage deed provides 
£ur the payment of principal and interest 
a :5 independent obligations, O. 2, R. 2, Civil 
P. C., 1908, does not preclude the. mort- 
gagee from suing to recover the principal 
Coy reason of his having previously sued for 
g» personal decree for the interest due. But 
in the case of a mortgage deed which upon 
a default in the payment of interest gives 
the mortgagee the right to realize both the 
principal and interest, if, upon such a de- 
fault occurring, the mortgagee sues to 
realize the interest from the property, the 
rule above referred to precludes him from 
afterwards suing to realize the principal 
-due, even if by his plaint in the first suit 
be has purported to reserve the right to do 
so. In my opinion, on a proper construction 
of the mortgage deed in the present suit, 
both the Privy Council rulings alluded to 
above are clearly distinguishable. In the 
first instance, the mortgage deed provides 
that the mortgagee can at. any time secure 
payment of principal and interest by bring- 
ing the mortgaged property to sale. In the 
second place, it provides that if interest is 
not paid then the mortgagee can either 
allow the interest to accumulate for a period 
of 12 years, or he can secure payment of 
£he interest and compound interest by 
'bringing a separate suit therefor. So far 
as the payment of interest and compound 
interest is concerned, no reference is made 
to the mortgaged property in this clause of 
the deed. It appears to me, therefore, that 
•the parties intended that the mortgagee 
would have the option to secure payment 
of the interest separately irrespective of the 
mortgaged property. If he chooses this 
alternative, only the principal amount will 
thereafter remain as a charge on the pro- 
perty mortgaged. The following observa- 
tions from the judgment of their Lordships 

2. (’22) 9 AIR 1922 P C 112=72 I C 187=50 I A 
115=4 Lah 82 (PC), Kishan Narain v. Pala 
Mai. 
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of the Privy Council in 4 Lah 32, 2 at p. 36 

are of great importance : 

It does not appear to their Lordships that if the 
mortgage had provided, as mortgages always do in 
this country, for an independent obligation to pay 
the principal and the interest, that in a suit 
brought to obtain a personal judgment in respect 
of the interest alone the rule (0. 2, R. 2) would have 
prevented a subsequent claim for payment of the 
principal. In such a case the cause of action would 
have been distinct. The matter is, however, different 
if the non-payment of the interest causes the prin- 
cipal money to become due, as in that case the 
cause of action, the non-payment of the interest, 
gives rise to two forms of relief which the Code 
provides shall not be split. 

In the present case the cause of aotion, 
so far as the first suit is concerned, was the 
non-payment of interest from 8th Novem- 
ber 1932, till the 25th August 1936. A 
separate remedy is provided for in the 
mortgage deed so far as this cause of aotion 
is concerned. The first suit, therefore, was 
based on a cause of action distinct from the 
one whioh forms the foundation of the pre- 
sent suit. Reference may be made in this 1 
connexion to certain observations in 21 
Bom 267. 3 In that case the mortgage deed 
contained a covenant to pay interest eaoh 
year. It was held that this covenant was 
distinct from and independent of the claim 
of the mortgagee to recover the principal 
sum, and its performance was secured in a 
different manner. It was held that this 
covenant was similar to the covenant to 
pay interest whioh is inserted in well- drawn 
English mortgage deeds for the purpose of 
enabling the mortgagee to sue for overdue 
interest without calling in the principal 
after the date fixed for the payment of the 
latter. Similar observations were made by 
Krishnan J. in 48 Mad 703. 4 A number of 
other rulings were quoted on behalf of the 
respondent by Mr. Mela Ram, such as 1 Lah 
457, 6 7 Rang 157, 6 64 I O 953/ but it is 
unnecessary to refer to them as they are 
clearly distinguishable : A I R 1937 Lah 
757 8 was also relied upon by Mr. Mela Ram. 

The learned counsel for the appellant 
also contended that as the previous suit 

3. (’97) 21 Bom 267, Yashvant v. Vithal. 

4. (’25) 12 A I R 1925 Mad 1120=91 I C 403=43 

Mad 703=49 M L J 474, Sawmy Rao v. Offi- 
cial Assignee, Madras. _ 

5. (’20) 7 A I R 1920 Lah 1=59 I C 71=1 Lah 

457 (FB), Parmeahri Das v. Fakeria. 

6 (’29) 16 A I R 1929 P C 103=115 I C 705=56 

I A 140=7 Rang 157 (PC), U Po Naing v. 

Burma Oil Co. Ltd. 

7. (’22) 9 A I R 1922 U B 1=64 1 C 953=4 U B R 

62, Maung Kyin Pein v. Ma Pwa Me. 

8. (’97) 24 A I R 1937 Lah 757=175 I C 853=40 

P L R 465, Ganda Ram v. Shiva Nand 

Ganesh Das. 
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had not been based by the mortgagee on 
any personal covenant embodied in the 
mortgage deed and as be had obtained a 
decree on the security of the mortgaged 
property, he was not entitled to institute 
the present suit again, asking for the sale 
of the property mortgaged for non-payment 
of the principal. In my opinion this conten- 
tion is without any force. If the mortgage 
deed contains a separate personal covenant 
for the payment of interest and compound 
interest, such a covenant cannot be ignored 
simply because in the previous suit this 
stipulation in the mortgage deed was not 
made the basis of the claim. For the reasons 
given above, I hold that the present suit is 
not barred under the provisions of O. 2, 
R. 2, Civil P. C. I accordingly dismiss this 
appeal with costs. 

There is no force in the cross- objections. 
It is stated in the mortgage deed that if a 
separate suit is brought by the mortgagee 
to secure payment of interest and compound 
interest, the principal mortgage amount 
shall remain secure. Rs. 510 being the prin- 
cipal mortgage amount, the learned District 
Judge was right in passing a decree in 
favour of the plaintiff only in the sum of 
Rs. 510. I accordingly dismiss the cross- 
objections also with costs. 

d.s./r.k. Appeal dismissed. 
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Tek Chand and Beckett JJ. 

Smt. Nanki Devi — Plaintiff — 

Appellant. 

v. 

Madho Ram and others — Defendants — 

Respondents. 

First Appeal No. 218 of 1939, Decided 
on 21st June 1940, from deoree of Sub- 
Judge, First Class, Ambala, D/- 15th March 
1939. 

Hindu Law — Debt* — Managing member of 
joint Hindu family engaged in trade borrowing 
money for payment of debt* and mortgaging 
ancestral property — Mortgagee making hi* best 
to produce evidence with regard to nature of 
debt* but other side deliberately withholding 
documentary evidence in form of accounts 
showing nature of debts — Debt presumed to be 
raised for payment of antecedent debt and held 
binding on family property. 

The managing member of a joint Hindu family 
engaged in trade who was known to have con- 
ducted transactions on credit, borrowed money for 
the payment of debts, in respect of which pressing 
demands had been made from the family, and 
executed a mortgage of ancestral property. The 
mortgagee did bis best to procure the necessary evi- 
dence with regard to the nature of those debts. 
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The documentary evidence in the form ofaccoants 
which was available had been deliberately with- 
held by the other side. Moreover the other sids> 
did not make any attempt to produce some evi- 
dence with regard to the circumstances unds? 
which the mortgage was created : 

Held that these circumstances, taken together, 
were sufficient to raise a presumption that ths 
mortgage debt was raised for payment of antece- 
dent*debts by the managing member and so was 
binding on the family property : A I R 1919 
444 ; A I R 1917 PC 6 ; A I R 1934 P C 55 ond: 
AIR 1S26 P C 105 , Rel. on. [P 503 C 3J 

Jagan Nath Aggarwal and K. C. Bedi — 

for Appellant* 

Mehr Chand Mahajan and Tek Chand — - 

for Respondents* 

Beckett J. — This case is founded on a 
mortgage deed executed on 10th May 192? 
in favour of Ram Chandar, deceased. The 
deed was executed by Gopi Ram on his own 
behalf and on behalf of his two minor sons 
and also by Madho Ram, another son of 
Gopi Ram, who had attained majority. The 
mortgage was for Rs. 6000, secured on 
certain house property in Ambala canton- 
ment and carried interest. Interest pay- 
ments continued up to 1934, about which 
time Gopi Ram died. Ram Chandar also 
died and the present suit, for realization of 
the mortgage debt with the balance of 
interest due, by sale of the mortgaged pro- 
perty, was brought by his widow on 4th 
April 1938. The suit was brought againsfc 
the sons of Gopi Ram. Madho Ram did no& 
attempt to defend the suit and proceedings 
against him were ex parte. Om Park&sh> 
who subsequently attained majority, defen- 
ded the suit on his own behalf and ac 
behalf of his two minor brothers, of whom 
the youDger appears to have been born 
after the execution of the mortgage deed. 
The defence was in the first place, that no 
mortgage was executed and no money recei- 
ved, and, secondly, that the property was 
ancestral and that there was no valid neces- 
sity for the mortgage. As regards the exe- 
cution of the mortgage, it has been proved 
and is no longer in dispute. It is also ncA 
disputed that the mortgaged property was 
the ancestral property of joint Hindu family 
consisting of Madho Ram and thoso of the 
defendants who were then alive. The only 
question is whether necessity for the 
mortgage has been proved. 

Gopi Ram was a shopkeeper in Kabara 
bazar in Ambala Cantonment, who carried 
on business with one Banu Mai for some 
years, and it is in evidence that be some- 
times purchased timber on credit. The 
mortgage deed, Ex. P-l, recites that the 


Nanki Devi v. Madho Ram (Beckett J.) 



502 Lahore Nanki Devi v. Madho Ram (Beckett J.) A. I. R. 


C«ciily owed money to different persons 
■who were making pressing demands and 
Cjhit the money was being borrowed for the 
purpose of paying the debts due from it. 

plaintiff produced her husband’s books 
of account to prove payment of the debt 
cnoney and subsequent payment of interest, 
le prove necessity of the mortgage* she 
summoned, in the first place, the son of a 
cc-ghbouring shopkeeper in the Kabari’s 
foaoar. He stated that his father had kept 
svccounts and that he had inherited hi 3 
father’s assets, but he could not produce 
5he books of account. The plaintiff also 
summoned Ram Ohandar, who admitted 
Chat Gopi Ram had paid money up to 1931 
or 1932, and Banu Mai, Gopi Ram’s previ- 
ous partner. On two successive hearings, 
Chey failed to appear and put in medical 
certificates to excuse their absence. The 
•trial Court held that the certificates were 
false and issued warrants for their arrest. 
Ram Chandar then appeared and stated 
that he kept regular accounts but was 
ao&hle to produce his aocounts for 1927, 
'■wbic'h must have been mislaid. Banu Mai 
Uulso admitted that he kept acoounts but 
stated that there had been a partition 
between him and another partner and that 
ihe could no longer produce them. Finally, 
&he plaintiff summoned Madho Ram, the 
oldest member of Gopi Ram’s family, to 
produce the family accounts. He failed to 
do so, and the plaintiff gave him up. In con- 
sequence of this failure on the part of the 
pUintiff to produce direct evidence of the 
debts, for the discharge of which the mort- 
gage debt was raised, the trial Court has 
bold that the mortgage cannot be treated 
as a valid charge on the joint Hindu family 
property. It has, however, held that the 
mortgage was a valid charge on the share 
of Madho Ram, who was personally a party 
6o the transaction, and has granted a preli- 
minary decree for the sale of one- fourth 
of the property only. The plaintiff has 
appealed against this decree, claiming that 
She whole property should be brought to 
sale. Ia 40 Mad 402, 1 their Lordships of the 
J?rivy Council made the following remarks : 

k. practice has grown up in Indian procedure of 
tboOT ia possession of important documents or 
Information lying by, trusting to the abstract doc- 
gC the onus of proof, and failing accordingly 
Go furnish to the Courts the best material for its 
dtoccsion. With regard to third parties, this may be 
csgbt enough : they have no responsibility for the 

1. (’17) 4 A I R 1917 P C 6=39 I C 659=44 I A 

98=40 Mad 402 (P C), Murugesam Pillai v. 

Onanasambandha Pandara Sannadhi. 


conduct of the suit ; but with regard to the parties 
to the suit it is, in their Lordships’ opinion, an 
inversion of sound practice for those desiring to 
rely upon a certain state of facts to withhold from 
the Court the written evidence in their possession 
which would throw light upon the proposition. 
The present is a good instance of this bad practice. 
It is proved in the case by the first witness that 
the mutt has regular fair day-books ; they are not 
now before the Court ; ledgers are also maintained 
in the mutt.’ These ledgers and day-book 9 were in 
the possession of the defendants or those of them 
who were heads of the institution, and they are not 
put in evidence. The proposition that these defen- 
dants challenged was that the expenses incurred 
had been incurred for the mutt and were necessary 
for its purposes. The best assistance to a Court of 
Justice would have been a scrutiny of these docu- 
ments, and their Lordships feel free to conclude 
that if they had been by their entries confirma- 
tory of the defendants’ view the defendants would 
have brought them into Court. 

Reference to these observations was made 
in 42 Mad 629 . 2 The circumstances of that 
case were described as follows : 

It is contended for the appellant that the plain- 
tiffs have not shown that the debt was contracted 
by the late Rathnaawami Nadar for purposes 
binding on the family. The members of the temple 
committee who advanced the loan are dead, the 
clerk whom they called (P. W. 8) was unable to 
speak from personal knowledge, and the witnesses 
connected with the defendants whom the plain- 
tiffs put into the box were not anxious to help 
them, so that there is a dearth of direct evidence. 
The books of the defendants’ firm if produced 
would show whether the money advanced wa 3 
utilized in the business and the debt was treated 
as a family debt. The plaintiffs summoned the 
defendants to produce their books, but the defend- 
ants failed to produce them or to explain their 
failure, and also abstained from going into the 
box relying on the weaknesses of the direct evi- 
dence for the plaintiffs. The defendants were 
under a duty to produce their books when sum- 
moned or to account for their failure to do so ; 
and, as they have done neither, a presumption 
arises under Sec. 114 (g), Evidence Act that the 
books if produced would have been unfavourable 
to their case and would have shown that the 
money was borrowed for the purposes of the busi- 
ness, which is in accordance with the general pro- 
babilities of the case. 

After referring to the ruling of the Privy 
Council, Wallis C. J. went on to hold : 

There was no doubt other evidence for the plain- 
tiffs in that case, but the presumption against the 
defendants arises whether the plaintiffs have any 
evidence or not, and In my opinion it is clearly 
enough to shift the burden in this case assuming 
it to be on the plaintiffs and to throw on the de- 
fendants the onus of proving that the debts In 

question were not incurred for joint family purposes. 

Ifc was further suggested that in the case 
of a joint trading family it is open to ques- 
tion whether the presumption should not be 
that a debt raised by the managing member 

2. (’19) 6 A I R 1919 Mad 444=50 I G 775 = 42 

Mad 629=36 MLJ 56S, Gurusaml Nadan v. 

Gopalaswami Odayar. 
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of suoh a family is binding upon the other 
members. A similar ca9e came before the 
Privy Council in 56 All 123 , 3 in which the 
judgment was delivered by Sir John Wallis. 
The head of a joint Hindu family executed 
a sale deed of part of the ancestral property; 
a son and a grandson witnessed the deed. 
About twelve years later several junior mem- 
bers of the family, mostly minors, sued to 
set aside the deed. At the trial no evidence 
was given of fraud and no member of the 
family who knew anything about the sale 
or the circumstances attending it was called. 
It was held that the facts disclosed raised 
at least a prima facie case that the sale was 
for family necessity and to discharge ante- 
cedent debts binding on the family. It was 
further held that the suit should be dis- 
missed as being clearly collusive. In that 
case also, the sale deed recited that the 
managing member of the family was hard 
pressed for money to pay the debts which 
he had incurred. Again, in 48 All 518, 4 a 
similar case was brought to set aside the 
sale of joint family property by the father 
of the plaintiff. It was held that the father, 
who was in collusion with his son, had 
deliberately withheld his evidence which 
would have shown how the rest of the con- 
sideration had been applied. 

It will be seen that the circumstances of 
these cases present many striking similari- 
ties with the facts of the present case, 
particularly those in 42 Mad 629. 3 The 
only argument which Mr. Mehr Chand for 
the contesting defendants has been able to 
advance as a reason for not applying the 
same principle is that there is no direct 
evidence that Gopi Ram kept accounts of 
his own. It is however in evidence that 
acoount books were kept by other shop- 
'keepers of the same class, with whom Gopi 
Ram traded, including his own partner in 
business. When Om Parkash appeared as 
his own witness, he only stated that he did 
not know whether his father kept any 
bahi. Incidentally, when examined at the 
beginning of the trial, he went so far as to 
say that he could not even indentify his 
father's handwriting. It is difficult to be- 
lieve that all documentary evidence with 
regard to the circumstances leading to the 
mortgage oould have entirely disappeared 
and there is nothing on the record to show 

8. (’84) 21 A I R 1931 P C 55=147 10 903 = 61 
I A 160=56 All 123 (P G), Jogannath v. Shrl 
Nath. 

4. (’26) 13 A I R 1926 P C 105=93 I C 1031=53 
I A 204 = 48 All 519 (P C), Maslfc Ullah v. 
Damudar Prasad. 


that the defendants made the slightest at- 
tempt to ascertain those circumstances, 
although they were in a very much better 
position to do so than the widow by whom 
the suit was brought. On the contrary, 
there are distinct indications that collusive 
efforts were made to suppress any evidence 
which might be of assistance to her in the 
case. 

The circumstances in the present case 
are that the managing member of a joint 
Hindu family engaged in trade, who is 
known to have conducted transactions on 
credit, borrowed money for the payment of 
debts, in respect of which it was said that' 
pressing demands had been made from the! 
family, and the only other elder member of 
the family was a party to the transaction. 
The plaintiff did her best to procure the 
necessary evidence with regard to the 
nature of those debts. There is every reason 
to suppose that documentary evidence in 
in the form of accounts wa3 available and 
there is every reason to support that this 
evidence has been deliberately withheld by 
the other side. It is at least certain that the 
defendants could have produced some evi- 
dence with regard to the circumstances 
under which the mortgage was created and 
they have made no attempt to do so. We 
consider that these circumstances, taken 
together, are sufficient to raise a presump- 
tion that the mortgage debt was raised for 
payment of antecedent debts by the manag- 
ing member and so is binding on the family 
property. For these reasons, we accept the 
appeal and grant the plaintiff a preliminary 
decree for the sale of the whole of the 
mortgaged property in realization of the 
mortgage debt. The plaintiff will receive 
her costs in both Courts. 

d.s./r.k. Appeal allowed. 
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Tek Chand and Beckett JJ. 

Ghulam Ghauns and others 

v. 

Malang Khan. 

Seoond Appeal No. 738 of 1939, Decided 
on 2nd July 1940. 

Custom (Punjab) — Ancestral property — Pro- 
perty losing ancestral character by subsequent 
alienation and re-distribution —No presumption 
can be drawn that portion of land in Rajput 
proprietor's possession has descended from 
original ancestor by inheritance. 

Where the original ancestral oharacter of the 
property ia lost by the subsequent alienation and 
re-diatributions no presumption can be made that 
any portion of the land In possession of a Rajput 
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proprietor has descended to him from the original 
ancestor by inheritance. [P £05°C 2] 

M. M. Aslam Khan — for Appellants. 

M. C. Mahajan — for Respondent. 


ancestral. On the question of custom ho 
found that a Bajput proprietor in the Garh- 
9hankar Tehsil of the Hoshiarpur District 
had no power to gift ancestral immovable 


Tek Chand J. — The following pedigree 
table will be helpful in understanding the 
facts of this case : 

BEGGI KHAN 


9 

Isa Khan 
alias Alaf 
Khan 


Yusab khan 
(died childless.) 


I | 

Dasaundhi Gulab 
Khan Khan 


Kasu 

Khan 


Bahadur Khan 


Garni Khan 


n I I I I 

Bamna Pir Kaman Allahdaya 
Khan 

I 

Ghulam Ghauns Dft. 1 


Mudi 

Khan 


Jhandu Khan Ghaunsa 
(died childless.) 1 


Akbar 

Khan. 


Jaman alias Nizam Bin 


Malang Khan (plaintiff). 


The land in dispute belonged to Ghulam 
Ghauns (defendant 1). He had a son who 
died long ago leaving a widow, Mt. Begam 
(defendant 4). In May 1937 Ghulam 
Ghauns gifted the land to his daughter, Mt. 
Azim-ur-Nisa (defendant 2), Yar Moham- 
mad minor (defendant 3), who is his pre- 
deceased daughter's son, and Mt. Begam 
(defendant 4) who is the widow of his pre- 
deceased son. A few months later, the 
plaintiff Malang Khan, who is a collateral 
of Ghulam Ghauns in the fourth degree, 
instituted the present suit for a declaration 
that the land was ancestral, that Ghulam 
Ghauns had no right to gift it to defendants 
2 to 4 and that the gift shall not affect his 
reversionary rights after the death of Ghu- 
lam Ghauns. The defendants resisted the 
Buit pleading that the land was not ancest. 
ral qua the plaintiff and that Ghulam 
Ghauns was competent to gift the property 
in any way he liked. The trial Judge, in 
discussing the question as to whether the 
property was ancestral or not, divided it 
into three portions, described as group A, 
group B and group C. He found that the 
lands comprised in groups A and B were 
ancestral and those in group C were not 


property but that there was no restraint on 
his power to gift non ancestral property. 
On these findings he granted the plaintiff a 
decree for the declaration prayed for with 
regard to the lands comprised in groups A 
and B but dismissed the suit with regard 
to group 0. Both parties appealed to the 
District Judge who upheld the trial Court’s 
decision except with a slight modification 
as to the extent of the area of the land 
comprised in group A. He found that one 
khasra number, which was really a portion 
of group A, had been inadvertently omitted 
from the decree of the trial Court. He 
amended the trial Court’s decree accord- 
ingly and dismissed both appeals in all 
other respects. 

The defendants have come in second 
appeal and it has been contended on their 
behalf that the lands comprised in groups A 
and B have been held to be ancestral with- 
out any evidence on the record, on pure 
and unwarranted conjectures. After hearing 
both counsel and examining the record we 
are of opinion that this contention is well 
founded and must succeed. It will be seen 
on a reference to the pedigree table that 
only those lands can be held ancestral of 
Ghulam Ghauns and the plaintiff which- 
were owned by their common ancestor Kasu 
Khan. It is conceded that there is no fur- 
ther evidence on the record, which shows 
that Kasu Khan held any part of the lands 
in dispute. The earliest entry is that of the 
settlement of 1852. In that year the lands 
comprised in group A were held by Baha- 
dur Khan, son of Kasu Khan, and Jhandu 
Khan and Ghaunsa, sons of Garni Khan. 
The shares in which these three persons 
held these lands however were not given. 

It cannot therefore be said that they owned 
them in ancestral shares, as has been erro- 
neously assumed by the learned Judges of 
the Courts below. Before the next settle- 
ment, which was held in 1863-64, a parti- 
tion appears to have been effected between 
these three owners ; but here again it is 
n ?t shown in what shares these lands were 
divided. There can therefore be no pre- 
sumption that the lands in this group had 
descended from Kasu Khan. They might 
have been acquired by Bahadur Khan, 
Jhandu Khan and Ghaunsa themselves or, 
possibly, by Bahadur Khan and Garni Khan; 
but the presumption cannot be pushed fur- 
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fcher so as to raise an inference that they 
had descended from Kasu Khan. The land 
in group B was shown in the settlement of 
1852 as owned by Dasaundhi Khan and 
Gulab Khan, sons of Isa Khan, Bahadur 
Khan, son of Kasu Khan, and Jhandu Khan 
and Ghaunsa, sons of Garni Khan. The 
shares in which these persons held the land 
were not given. In the next Settlement of 
1863-64, the land was still held jointly by 
the persons mentioned above, and the shares 
were specified as follows : 

Dasaundhi Khan, son of Isa Khan 2/6ths 

Fir Khan and others, sons of 

Bahadur Khan 2/6tha 

Jhandu Khan and Ghaunsa, sons of 

Garni Khan 2/6ths 

Now, if the land had descended from the 
common ancestor Beggi Khan, the share of 
Dasaundhi Khan, son of Isa Khan, would 
have been one- half and that of the sons of 
Bahadur Khan and of Jhandu Khan and 
Ghaunsa, sons of Garni Khan, taken together 
one- half; hut, as has been stated above, Isa 
Khan’s descendants had only one-third 
share and the others two- thirds. This clearly 
negatives the suggestion that the property 
had descended from the founder of the 
village who was the remote ancestor of the 
parties. It is equally improbable that the 
land descended from Isa Khan and Kasu 
Khan. If that were so, Isa Khan’s share 
again would be one- half and that of the 
sons of Bahadur Khan and of Garni Khan 
taken together one. half. The probability 
therefore is that this land was acquired by 
Isa Khan, Bahadur Khan and the sons of 
Garni Khan in equal shares. It cannot there- 
fore be said to have been held by Kasu Khan. 

Mr. Mehr Chand drew our attention to 
the history of the village as given in the 
statements of the proprietors” recorded at 
the Settlement of 1884 (Ex. D. 2), which 
shows that the village had been founded in 
remote antiquity by one Makhan who was 
the ancestor of the Bajput proprietors of 
the village. An examination of this "his- 
tory” indicates however that the ancestral 
character of the property was not main- 
tained. The original founder was no doubt 
Makhan Bajput, who is said to have migrated 
from Bijwara and founded this village. 
Some years later a jagirdar got this village 
along with the neighbouring territory in 
jagir. Qis descendants are stated to have 
appropriated a portion of the village to 
themselves as owners. Subsequently, several 
of the Bajput proprietors are recorded to 
have alienated the land by gift and sale to 
third parties who also became owners in 
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the village. Later, during the Sikh time the 
land was again given to a jagirdar who 
redistributed the lands of the whole village. 
He divided it into 96 ploughs without regard 
to ancestral shares and "distributed it 
among various persons according to their 
capacity to cultivate” (bila lihaz hissa 
jaddi baqadar taqat taraddadtaqsim lcar 
di). After this, further changes took place 
owing to alluvion and diluvion. It is thus 
clear from the "history” that the original 
ancestral character of the property was lo 3 t 
by the subsequent alienation and re-distri- 
butions and therefore no presumption can 
be made that any portion of the land in 
possession of a Bajput proprietor has des- 
cended to him from the original ancestor by 
inheritance. Having regard to the facts set 
out above, it must be held that the plaintiff, 
on whom the onus lay, has failed to prove 
that the land comprised in groups A and B 
was ancestral of Ghulam Ghauns and the 
plaintiff. This being so, he is not entitled to 
challenge the gift of any portion of the land 
by Ghulam Ghauns, defendant 1, in favour 
of defendants 2 to 4. We accordingly accept 
the appeal, set aside the judgments and 
decrees of the Courts below and dismiss tho 
plaintiff’s suit with costs throughout. 

G.N./R K. Appeal accepted. 
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Mrs. Elizabeth Maud Baines and 
another — Defendant — Appellants. 

v. 

Ram Sahai Sethi, Plaintiff and another , 

Defendants — Respondents. 

First Appeal No. 356 of 1938, Decided 
on 17th June 1940. 

(a) Contract Act (1872), S*. 17 and 19 — 
Principle under Sa. 17 and 19 extends to con- 
tract including element of transfer — Building 
contract — Owner's authorized agent whose 
decision regarding rates and measurements was 
to be final passing bill for payment — Owner 
mortgaging premises in lieu of balance due on 
bill— Suit by mortgagee— Preliminary decree for 
sale passed — Mortgage held could be avoided 
only if misrepresentation on part of owner's 
authorized agent could be proved. 

Where buIldlDg work is agreed upon to be executed 
to the approval of a third person, the general prin- 
ciple is that it is not open to the employer to 
complain of defects in work done after a final and 
conclusive certificate has been granted in respect 
of it. The conclusiveness of the architect’s certificate 
is however subject to a possible exception in case of 
fraud or collusion: Case law relied on. (P 608 C 1, 2] 

Section 17 read with 8. 19 permits a contract 
to be avoided when based on representations made 
by one of the parties or his agent when these are 
known to be false by the person making, and the 
Illustrations indicate that the principle is meant- 
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to extend to contracts which include an element 
of transfer such a3 sales or mortgages. The repre- 
sentations must however be made by one of the 
parties to the transfer or his agent. [P 503 C 2] 

The parties to a building contract agreed to ac- 
cept the decision as to rates and measurements by 
the owner’s authorized agent to be final. After 
completion of the work the agent passed a final 
bill for payment. In lieu of balance due on afore- 
said bill the owner executed a mortgage of his 
premises. In the suit by the mortgagee a preli- 
minary decree for sale was passed. The mortgagor 
aought to avoid the mortgage on the ground that 
on the evidence of experts the original bill con- 
tained overcharges and that he was misled into 
accepting it to be correct and prayed for fresh 
•calculation of original account : 

Held that in the absence of circumstances suffi- 
ciently strong to indicate that the owner’s autho- 
rized agent was in fact acting rather as an agent 
on behalf of the contractor, as might possibly be 
indicated by the amount or character of the over- 
charges, it was not open to the mortgagor to avoid 
the mortgage on the ground of fraud nor could 
the mortgage be avoided merely for inadequacy of 
consideration. [P 503 C 2] 

(b) Evidence Act (1872), S. 45 — Expert or 
professional witness should be tested like any 
other witness — He should not be treated on 
eame footing as person making profession of 
giving evidence — Nor should it be supposed 
that he^ is necessarily biassed on account of his 
professional qualifications. 

The evidence of an expert witness has to be 
tested like that of any other witness for even 
expert witnesses are liable to make mistakes. At 
the same time, if a person with special professional 
qualifications, such as a doctor or an engineer, is 
called in to make professional examination of a 
person or a building, and is then asked to give the 
results of his examination as evidence in Court, it 
is hardly fair to treat him as being on the same 
footing as those persons who may be said to make 
a profession of giving evidence; nor is it necessary 
to suppose that he must necessarily be suffering 
from undue bias merely because he has professional 
qualifications. [P 509 C 1] 

J. G. Sethi — for Appellants . 

Mehr Chand Mahajan, J. L. Kapnr and 
Gian Chand Sethi — for Respondents. 

Beokett J. — The facta which have given 
rise to thi9 appeal are aa follows. Mrs. 
Baines, the principal defendant, appellant, 
was the owner of certain buildings situated 
at No. 180, Creagh Road, Rawalpindi Can- 
tonment. In the beginning of the hot weather 
of 1933 she was anxious to extend these 
buildings for the purpose of using them as 
a hotel. At the instance of Captain James, 
an engineer of her acquaintance, she gave 
the work of constructing these additional 
buildings to Laia Ram Sahai Sethi, plain- 
tiff-respondent. The terms of this agree- 
ment, Ex. P-5, provided that the work wa3 
to be carried out in accordance with the 
instructions of the owner’s authorized agent, 
Captain James, and was to be completed to 


the owner's satisfaction. The rates were to 
be the Rawalpindi Cantonment Board rates, 
less 20 per cent, abatement, for work car- 
ried out as ascertained by measurements on 
bills passed by Captain James, whose deci- 
sion regarding rates and quantities was to 
be final. The work was to be completed by 
1st September 1933. This agreement was 
executed on 3rd May 1933. A few days later, 
on 9th May, Mrs. Baines made a gift of the 
premises to her daughters, Mr 3 . A. D. Wil- 
son and Mrs. M. N. C. Roberts, the remain- 
ing defendant, appellants. The work was 
then taken in hand. According to the plain- 
tiff’s evidence, difficulties were experienced 
in carrying through a work of this kind 
within the short time specified, which inclu- 
ded the rainy season. The work was, how- 
ever, completed, and on its completion met 
with the approval of both Mrs. Baines and 
Captain James. The final bill was prepared 
in the form of the register of measurements, 
rates and amounts due under each head, 
Ex. A. The entries in this were made by 
Prithi Raj, a subordinate supervising the 
work under Captain James. An abstract 
was then prepared by Captain James, after 
certain corrections, and the bill was passed 
by him for Rs. 81,639 on 28th October 
1933. On 30th October 1933 the plaintiff 
aocepted the details in the register, while 
remarking that he bad no knowledge of 
their correctness or otherwise. 

Towards the sum thu3 due, Mrs. Baines 
had already made payments amounting to 
Rs. 51,000 leaving a balance due to the 
plaintiff of Rs. 30,639. A further sum of 
Rs. 2000 was paid on 7th November, 
leaving a balance of Rs. 28,639, still due. 
No further payments were made during 
1933, although the plaintiff was pressing 
for payment. On 16th January 1934 the 
debt was adjusted by the execution of two 
documents to which all the defendants were 
parties. A mortgage of the premises at 
No. 180, Creagh Road, wa3 executed in 
favour of the plaintiff for Rs. 20.000 carry- 
ing interest at 6 per cent, per annum. A 
promissory note was executed for the balance 
of Rs. 8639. The promissory note has 
since been discharged in full. On the mort- 
gage-debt, however, only two payments 
have been made towards interest, one of 
R 3 . 500 on 3rd October 1935 and one of 
Rs. 1000 on 5th December 1935. The 
plaintiff accordingly brought the present 
suit on 25th August 1936 for the realiza- 
tion of a snm of Rs. 21,630 by sale of the 
mortgaged property. He ha3 been granted 
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s preliminary decree by the trial Court. 
Two of the defendants, Mrs. Baines and 
Mrs. Wilson, have appealed. The execution 
of the mortgage deed, in the circumstances 
mentioned above, is admitted. The case of 
the defendant-appellants is that they were 
misled into supposing that a balance of 
Bs. 28,639 was still due under the terms 
of the contract on the date when the mort- 
gage deed and the promissory note were 
executed. They claimed that, on a proper 
measurement and valuation of the work 
done, the amount charged should have 
been less byRs. 17,258-3 0 than the amount 
of the bill passed by Captain James. They 
ask that the original account should be 
made the subjeot of a fresh calculation and 
that a decree should be passed only for the 
realization of such sum as may be found 
due on the assumption that the value of 
the work was not more than Rs. 81,000. 

It is said that Mrs. Baines became dis- 
satisfied with the quality of the work done 
during the cold weather following its com- 
pletion. There is on the record a letter from 
Captain James, Ex. D-5, dated 13th Febru- 
ary 1934, in which he wrote to Mrs. Baine3, 
saying that he had been informed by Ram 
Sahai that she was under the impression 
that supervision of the new building bad 
been inadequate or entirely lacking. He 
expressed surprise at hearing such a state- 
ment and pointed out that the fact that the 
structure had been completed in suoh a 
short time under adverse conditions showed 
that there had been adequate supervision. 
He added that be had also been informed 
that Mrs. Baines was dissatisfied with the 
bill, and to remove any possible hesitation, 
he suggested that she might refer the bill 
for check to any Gazetted Officer of the 
Military Engineering Service whom she 
might care to employ. It may here be 
remarked that it appears from the official 
copy of the Cantonment Board rates which 
have been placed upon the record that 
Captain James himself held the post of 
Cantonment Engineer at or about this time. 
It appears from the evidence that Mrs. 
Baines had already consulted Mr. Sewell 
(D. W. 1), a Sub-divisional Officer in the 
Military Engineering Service, whom she 
asked to look at the building in October 
1933. Mr. Sewell states that he then made 
a preliminary check in October or November 
of that year and prepared some rough notes. 
He did not complete his measurements 
however, because he would have required 
permission from his Department to continue 


the oheck, and this permission wa 3 refused. 

Mr. Sewell then handed over his notes 
to Mr. Eccleston, an Executive Engineer in 
the Buildings and Road3 Branch of the 
Public Works Department, who had been 
a9ked by Mrs. Baines to check the register, 
Ex. A. Mr. Eccleston had a statement pre- 
pared, Ex. C D 1, The statement was drawn 
up by Lala Krishan Lai, Overseer, but was 
prepared under Mr. Eccleston's directions. 
This statement was sent to Mrs. Baines 
with a letter dated 9th August 1931, in- 
forming her that she had been grossly over- 
charged by the contractor. The amount 
overcharged, according to Mr. Eccleston, 
was at least Rs. 17,258 on the basis of his 
calculations. It is not clear when the con- 
tents of this document were first communi- 
cated to the plaintiff. He continued to send 
in his requests for payment of the amount 
due; but the first written document on the 
record definitely protesting the correctness 
of the aocount is Ex. P-11, dated 11th 
February 1936. In this letter the lawyer 
employed by Mrs. Baines informed Lala 
Ram Sahai that she had been informed by 
competent engineers that his bill was in 
excess of the actual amount due for the 
work done by at least Rs. 17,253-3-0. On 
the assumption that the coat of the work 
should have been not more than Rs. 61,381, 
it was stated that a sum of Rs. 1212 only 
was still due. It was alleged that the quantity 
of work passed for payment was far in ex- 
cess of that actually done, that inferior 
materials were used, that the rates allowed 
were unduly high and that there had been 
charges for work never done. The pas 3 ing 
of the original bill in these circumstances 
was imputed to the gross negligence of 
Captain James. The present suit, as already 
stated, was brought a few months later. 

After the institution of the suit, two 
further statements of the supposed over- 
charges were prepared on behalf of Mrs. 
Baines. One was completed by Mr. Sewell, 
who bad since obtained the necessary per- 
mission on 1st April 1937. His estimate 
has been placed on the record as Ex. D-l 
and shows an excess of Rs. 20,000. The 
other statement was prepared by Mr. Hol- 
mans, D. W. 1, a Professional Associate of 
the Chartered Surveyors’ Institution, who 
has special experience of thi3 class of work. 
His estimate ha3 been placed on the record, 
Ex. D. W. 4/1, and shows an excess of 
R 3 . 25,281. Mr. Eooleston, Mr. Sewell and 
Mr. Holmans have supported their esti- 
mates by evidence in Court. Captain James, 
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for reasons which have not been satisfac- 
torily explained, does not appear to have 
been summoned by either party : though 
his subordinate, Prithi Raj, who prepared 
the bill, appeared as P. W. 10 to support 
the original measurements and valuation. 
On the strength of this professional evi- 
dence with regard to the over-charge the 
defendants claim that they are entitled to 
have the mortgage debt reduced. In support 
of this proposition, their counsel relied 
upon two reported cases. One is (1S81) 44 
L T 697, 1 in which a Local Board was 
allowed to re-open a settled account in view 
of proved collusion on the part of their 
Engineer by whom the bill had been passed 
for payment. The other is 43 I C 871 2 in 
which it was held that a mortgage debt 
could be reduced when it was based upon 
an account which the mortgagors had been 
misled into accepting. It is to be observed 
that in the present instance there is no direct 
evidence of fraud or collusion. Reliance is 
placed merely upon the amount of the sup- 
posed over-charges and the nature of some 
of the items, such as charges for work now 
alleged not to have been done, as circum- 
stances from which it can be inferred that 
there must have been some sort of collusion, 
without which it would not have been pos- 
sible for the defendants to be imposed upon. 

As against this, counsel for the plaintiff 
relies chiefly on the principles laid down in 
Hudson on Building Contracts with regard 
to engineer’s or architect’s certificate, in 
cases where work is agreed upon to be 
executed to the approval of a third person, 
and the cases cited therein. The general 
principle is that it is not open to the em- 
ployer to complain of defects in work done 
after a final and conclusive certificate has 
been granted in respect of it. This principle 
was laid down in (1866) 35 L J C P 12 3 
and (1867) 15 L T 571, 4 which was fol- 
lowed in (1875) Edn. 4, Vol. 11, p. 36 6 and 
(1877) 36 L T (n s) 733. 6 As mentioned above 
the agreement between the parties provid- 
ed that the decision of Captain James re- 

1. (1881) 44 L T 697, Wakefield aDd Banslay Bank- 

ing Go. v. Normantin Local Board. 

2. (’19) 6 A I R 1919 Mad 1117=43 I 0 871, 
Venkata Perumal v. Subbaraya Pillai. 

3. (1866) 35 L J 0 P 12=1 H & R 67, Good Year 

v. Weymouth and Melcombe Regis Corpora- 
tion. 

4. (1867) 15 L T 571, Harvey v. Lawrence. 

5. (1875) Edn. 4, Vol. 11, p. 36, Bateman (Lord) 

v. Thompson. 

6. (1877) 86 L T (N s) 733, Dunabergand Witepsk 
Ry. Co., Ltd. v. Hopkins. 


garding rates and quantities was to be final 
and it is claimed that this precludes the 
defendants from questioning the final bill, 
in which he himself drew up the final ab- 
stract after making certain adjustments and 
recorded that the bill, which gave full mea- 
surements and rates, had been inspected, 
checked and passed by him for payment. 

In the cases just mentioned, however, it 
does not appear that fraud or collusion was 
imputed so that these cases do not do much 
to meet the legal position set up on behalf 
of the defendants. In fact, in (1875) Edn. 4, 
Vol. 11, p. 36 6 the principle regarding the 
conclusiveness of an architect’s certificate 
was stated subject to a possible exception 
in case of fraud. In India, S. 17, Contract 
Act, read with S. 19, permits a contract to 
be avoided when based on representations 
made by one of the parties or his agent 
when these are known to be false by the 
person making, and the Illustrations indi- 
cate that the principle is meant to extend 
to contracts which include an element of 
transfer suoh as sales or mortgages. The 
representations must, however, be made by 
one of the parties to the transfer or his 
agent. One of the difficulties, with which 
the defendants are faced in the present 
case, is that the bill was prepared by per- 
sons who purported to be acting as the 
agents of Mrs. Baines and was merely ac- 
cepted as a correct estimate by the plaintiff. 
Unless there are circumstances sufficiently 
strong to indicate that either Captain James 
or Prithi Raj wa9 in fact acting rather as an 
agent on behalf of the plaintiff, as might 
possibly be indicated by the amount or 
character of the overcharges, it is not open 
to the defendants to avoid the mortgage on 
the ground of fraud. There does not appear 
to be any legal ground for the proposition 
which has been tentatively put forward on 
their behalf, that the mortgage could be 
avoided merely for inadequacy of consider- 
ation and this defence would be further! 
barred in respect of quantities or rates by 
the certificate given by Captain James. 

It is from this aspect that the evidence 
of the professional witnesses produced on 
behalf of the defendants has to be viewed 
and it has to be shown by Mrs. Baines that 
the items in dispute are in themselves such 
as to lead to a clear presumption that she 
was induced to accept the bill by a deli- 
berately false representation of the facts 
with regard to the construction of the addi- 
tional buildings, cot merely that she might 
have had the work done more cheaply 
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through another contractor. [Hig Lordship, 
after discussing the evidence, proceeded.] 
It is impossible not to feel that many 
mistakes and misunderstandings might have 
been avoided if the professional witnesses 
had completed their calculations either after 
conducting their examination in the pre- 
sence of the plaintiff or after allowing him 
an opportunity for explanation, such as he 
would presumably have been given if he 
had been constructing one of the buildings 
which they are accustomed to inspect. This 
is all the more unfortunate as the trial 
Court has been led to make a number of 
remarks with regard to their qualifications 
which are more strongly worded than were 
necessary or advisable. The learned Sub- 
ordinate Judge appears to have been influ- 
enced by certain judicial comments which 
have been made from time to time on the 
evidence of expert witnesses. The evidence 
of an expert witness has to be tested like 
that of any other witness and even expert 
witnesses are liable to make mistakes. At 
the same time, if a person with special pro- 
fessional qualifications such as a doctor or 
an engineer, is called in to make professional 
examination of a person or a building, and 
is then asked to give the results of his 
examination as evidence in Court, it is 
hardly fair to treat him as being on the 
same footing as those persons who may be 
said to make a profession of giving evidence; 
nor is it necessary to suppose that he must 
necessarily be suffering from undue bias 
merely beoause he has professional qualifi- 
cations. In the present instance, while it 
appears that some mistakes have been made 
it is neoessary to remember the limited 
nature of the tests upon which an expert 
ordinarily has to rely in carrying out work 
of this kind ; and the larger part of the 
estimate of excess payment had to be re- 
jected because the experts were stating 
what they thought to be the correct rate in 
the ordinary way, and it is impossible to 
say on the present record whether the con- 
tract rates are or are not excessive when 
compared with ordinary market rates. It is 
to be observed that if the amount claimed 
in this case is deducted from the gross total 
in the measurement book the result would 
give a net total which does not differ greatly 
from the net payment actually claimed by 
tbe plaintiff. 

In any case, as already observed, there 
does not appear to be any evidence at all of 
false representation on behalf of the plain- 
tiff, although there are a few minor mis- 


takes or miscalculations on both sides of the 
account. Nor can it even be said with any 
certainty that there was any great over- 
charge for the work done in the time allowed. 
For these reasons there is no option but to 
dismiss the appeal with costs. 

Tek Chand J. — I agree. 

G N./r k. Appeal dismissed. 
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Tek Chand and Dalip Singh JJ. 

Jagat Singh and others — Plaintiffs — 

Appellants. 

v. 

District Board , Amritsar — Defendant 

— Respondent. 

Letters Patent Appeal No. 158 of 1939, 
Decided on 28th March 1940, from judg- 
ment of Bhide J., Reported in AIR 1940 
Lah 18. 

2ft Easement — Punjab — Licensee, acting on 
license building works of permanent character 
— Licensor cannot revoke license even on pay- 
ment of compensation : A I R 1940 Lah 18, 
A firmed. 

In a province like the Punjab where the Ease- 
ments Act is not in force, where a licensee acting on 
the license has built works of permanent nature, it 
is not open to the licensor to revoke licenee at his 
option and resume the land even on offer of com- 
pensation : Case law discussed ; AIR 1940 Lah 13, 
A firmed. [P 511 C 1; P 512 C 1] 

Barkat Ali — for Appellants. 

Kishan Chand — for Respondent. 

Tek Chand J. — This appeal has arisen 
from a suit for possession of 3 kanals and 
19 marlas of land in mauza Raya, Distriot 
Amritsar, instituted by the plaintiff-appel- 
lant3 against the respondent, the District 
Board of Amritsar. It was alleged in the 
plaint that the plaintiffs are the owners of 
the land, that 11 years ago they had given 
it temporarily to the District Board, Amrit- 
sar, for the purposes of an agricultural farm 
attached to the Board School at Raya on 
the condition that they would be entitled to 
resume possession at their option, at any 
time they liked. They averred that they 
required the land for their own purposes 
and had demanded possession from the Dis- 
trict Board but the latter had refused to 
surrender it. The defendant Board resisted 
the suit on various grounds. It was denied 
that the land had been given temporarily 
to the defendant and could be resumed by 
the plaintiffs at their pleasure. On the other 
hand, it was pleaded that the plaintiffs had 
gifted the land to the Board for the pur- 
pose of an agricultural miniature farm 
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attached to the school. It was further 
alleged that in order to make the land fit for 
use as a farm the Board had spent large 
sums cf money on constructions of a per- 
manent character including a well, bound- 
ary wall and a pucca gate and that the 
plaintiffs never objected to these construc- 
tions and, therefore, they were estopped 
from maintaining the suit. 

The trial Judge held that the land had 
not been given temporarily to the defen- 
dant but there was an out-and-out gift for 
the purpose of starting a miniature farm, 
and that as the land was being used by the 
defendant for that purpose the plaintiff's 
were not entitled to recover possession at 
their pleasure. He also held that the plain- 
tiffs were estopped from maintaining the 
present suit. On these findings he dismissed 
the suit. On appeal, the learned Senior Sub- 
Judge concurred with the trial Judge in 
holding that there was a permanent gift and 
so long as the school at Raya continued and 
used the land in question for the farm, or 
for purposes akin to it, it could keep the 
land. He accordingly dismissed the appeal. 

On second appeal to this Court, the 
learned single Judge found that in finding 
that there was an out and-out gift the Courts 
below had ignored important evidence on 
the record and had misread the depositions 
of some witnesses. He, therefore, held that 
this finding was not conclusive. He accord- 
ingly, examined the evidence himself and 
came to the conclusion that there was no 
out-and-out gift, but the plaintiffs had 
retained the ownership in themselves and 
had granted permission to the District Board 
to occupy the land and use it for the pur- 
poses of the school. He held that this 
possession was in the nature of a ‘license’ as 
defined in S. 52, Easements Act. He fur- 
ther found that though such a license is 
ordinarily revocable but it is not so if the 
licensee, acting upon the license, has exe- 
cuted a work of a permanent character and 
incurred expenses in its execution, as laid 
down in S. 60 of the Act. As the District 
Board had sunk a well on this land and 
erected compound wails, which were works 
of a permanent character, the learned Judge 
came to the conclusion that the Board was 
not liable to be ejeoted on account of the 
undertaking given by the plaintiffs that they 
would not claim the land so long as it was 
required for the school and also on account 
of works of a permanent character having 
been executed by the Board, acting on 
that promise. In the result, he dismissed 


the appeal, leaving the parties to bear their 
own costs. He, however, granted a certi- 
ficate to the plaintiffs for a further appeal 
under Cl. 10 of the Letters Patent. 

Before us, counsel for the defendant- 
respondents challenged the finding of the 
learned Judge on the merits and contended 
that the transfer wa3 in the nature of an 
out-and-out gift. After hearing him, how- 
ever, I can find no force in this contention, 
and agree with the learned Judge that the 
grant was in the nature of a license, as 
defined in S. 52, Easements Act. The main 
contention raised by Mr. Barkat Ali on 
behalf of the plaintiff- appellants is that the 
Indian Easements Act is not in force in the 
Punjab and, therefore, the rule laid down 
in S. 60 is not applicable, and that in this 
province the rule of English law should be 
followed, according to which even where 
the licensee, acting on the license, has exe- 
cuted works of a permanent character, the 
licensor is entitled to revoke the license 
and recover possession of the land on pay- 
ment of compensation to the licensee for 
the expenditure incurred by him in execut- 
ing these works. In support of this conten- 
tion the learned counsel relied upon (1845) 
13 M & W 838=67 R R 831 1 and three 
Calcutta cases, to which I shall refer pre- 
sently. In (1845) 13 M & W 838 1 the facts 
were materially different and the decision 
does not really touch the point before us. 
There, the licensor, on receipt of money, 
had allowed the plaintiff to go to a stand 
in hi3 enclosure and witness the races ; the 
plaintiff had gone to the enclosure but was 
asked to leave and on his refusal to do so 
was forcibly ejected ; and he brought an 
action for assault and false imprisonment. 
The case was decided primarily on the 
ground that according to the law, as adminis- 
tered in England at the time (1845), the right 
to come and remain for a certain time on 
the land of another could only be granted 
by deed; and that a parol license to do so, 
though money had been paid for it, was 
revocable at any time and without paying 
back the money. 

This common law doctrine, however, 
was not allowed to prevail in equity; and 
ever since the Judicature Act the Courts in 
England have been giving effect to equita- 
ble considerations, and (1845) 13 M & W 
838 1 has not been followed in its integrity : 
see the judgment of Bindley D. J. in (1915) 

1. (1845) 13 M & w 838=14 L J Ex 161=9 Jur 
187=6T R R 831, Wood v. Leadbitter, 
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1 K B l 2 (at; pp. 6 fco 10) and (1901) 2 
Ch D 598, 8 see also Gale on Easements 
(Edn. 11), pp. 69 and 70. Further in (1845) 
13 M & W 838 1 a distinction was drawn 
between what is called a “naked license’' 
and a “license coupled with a grant.” 
Alderson B., who delivered the judgment 
in that case observed at pp. 844 and 845 : 

A mere license is revocablo, but that which Is 
called a license is something more than a license; 
it often comprises or is connected with a grant] 
and then the party who has given it cannot in 
general revoke it so as to defeat the grant, to 
which it was incident. 

It cannot be said that in the case before 
us the license was a mere “naked” license. 
The case cited, however, does not deal with 
the principle underlying S. 60, Easements 
Act, and therefore it is not necessary to 
discuss it further. That principle appears 
to be based on equitable considerations and 
is really an application of the rule of estop- 
pel to the case of a licensor, and I have not 
been able to find anything in English law, 
to the contrary. Indeed, the following pas- 
sage from Goddard on Easements (Edn. 8) 
p. 529 sums up the English law in words, 
which are almost identical with S. 60 of the 
Indian Act: 

A license la also irrevocable if the licensee acting 
jupon the permission granted, has executed a work 
of a permanent character, and has incurred expenses 
in its execution. This rule of law 6eems to be 
based upon the injustice which would be inflicted 
upon the licensee if, after he had laid out money 
and executed a permanent work, the licensor were 
permitted to revoke his licence and make him 
waste the money expended, or if he ever allowed to 
treat him as a wrongdoer and recover damages for 
the very aot for which he gave permission. 

Of the three Calcutta cases cited by Mr. 
Barkat Ali, 16 Cal 640 4 is clearly distin- 
guishable, as in that case no work of a 
permanent character had been executed; the 
plaintiff had merely been given the right to 
go to a corner of the defendants’ land and 
use it as a privy and, following (1845) 13 
M & W 838, 1 it was held that this being a 
“naked license” to use the land of the 
defendant, not coupled with a grant, was 
revocable at the will of the licensor, subject 
to the right of the licensee to damages if 
revoked contrary to the terms of any 
express or implied contract. The other two 
cases certainly support Mr. Barkat Ali's 
contention and have, the high authority of 

3. (1915) 1 KB 1=83 L J K B 1837=111 L T 972 

=30 TLB 642=58 S J 739, Hurst v. Picture 

Theatres, Ltd. 

3. (1901) 2 Ch D 598=70 L JCh 783=85 L T 195 

=50 WR 37=17 TLR 763, Lowe v. Adams. 

*• (’89) 16 Cal 640, Prosonna Coomar v. Ram 

Goomar. 


Sir Asutosh Mookerjee behind them. In 12 
C L J 443 — - 8 I C 793 6 it was observed 
that where a licensee acting upon the license 
has executed works of a permanent char- 
acter and has incurred expenses in their 
construction, the grantor of the license is 
entitled to revoke it, if he makes compen- 
sation to the licensee for the loss he may 
incur by reason of the revocation of the 
license. The learned Judge based this con- 
clusion upon certain English authorities, 
mentioned therein. This view was reiterated 
by the same learned Judge in 19 C L J 321 6 
(at p. 323). But as pointed out by Sulaiman 
G. J. in 149 I C 389 7 (at page 391) the 
rule has been expressed in too wide terms 
in these Calcutta cases and is not supported 
by the English decisions cited therein. In 
one of these cases, (1884) 9 A 0 699, 8 the 
license was held to be irrevocable and the 
compensation actually granted to the licensor 
was not for revoking the license but for 
acquisition of certain other interests which 
he held in the land. 


Similarly, in (1853) 16 Beav 630 = 96 
B R 28S 9 the Court gave full effect to the 
rule of estoppel and refused to the licensor 
the injunction asked for, as he had ac- 
quiesced in the construction of costly works 
by the licensee. The decision in (1870) 10 
Eq 141 10 turned on its peculiar facts and it 
was held on the evidence that the under- 
taking given by the licensor did not form 
the foundation of an equitable right and 
therefore neither an injunction nor compen- 
sation was granted. In (1807) 8 East 308= 
9 B R 454 11 an aotion in a case for nuisance 
was dismissed, as the license executed was 
held to be not countermandable, though it 
was remarked obiter that after the licensee 
had incurred expenses the license could not 
be recalled “at least not without putting 
him in the same position as before, by offer- 
ing to pay all the expenses which had been 
i ncurred in consequence of i t.” Nocompen- 

5. (’10) 12 O L J 443 = 8 1 0 793, Surnomoyee 
Peshakar v. Chunder Kumar Das. 

6. (’14) 1 A I R 1914 Cal 173 = 19 I C 853 = 19 
C L J 321, Moti Lai Rai v. Kalu Alondar 

7. (’34) 21 A I R 1934 All 517=149 I O 389 = 56 
All 975 — 1934 A L J 698, Mathuri v, Bhola 
Nath. 


8. (1884) 9 A C 099=53 L J PC 104=51 L T 475 

T 49 F Iimmcr 7 ‘ Ma I° r . Councillors, 

etc. of Wellington. 

9. (1853) 16 Beav 630 = 22 L J Ch 604 = 17 

1001 — 96 R R 288, Rochdale Canal Co. v. 

10. (1870) 10 Eq 141=39 L J Ch 809=23 L T 137 
= 18 W R 639, Bankart v. Tennant. 

11. (1607) 8 East 308=9 R B 454, Winter v. Brock- 
welJ. 
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sation was however actually granted and 
the verdict was entered for the defendant. 
Again in (1831) 7 Bing 682=33 R R 615 12 
in an action for tort it was held that the 
license was not countermandable and in- 
junction was refused : it does not appear 
from the judgment that compensation was 
in fact granted. The last case referred to 
is (1891) 2 Ch 437, 13 in which a parol 
license by a lessor to the lessee to open 
ventilators in the walls of a building 
demised by the lease was held to be revo- 
cable, and on the lessor closing the venti- 
lators the lessee’s aotion for injunction to 
restrain the obstruction was dismissed, but 
an enquiry was ordered to ascertain the 
amount of damage (if any) which he had 
suffered by reason of the obstruction. In 
the judgment emphasis was laid on the 
circumstance that the license was not by 
deed but was parol and (1845) 13 M & W 838 1 
was followed the authority of which (as 
already stated) has since been shaken, so 
far as the particular matter is concerned. 

In England, the present rule is as expres- 
sed in the passage from Goddard on Ease- 
Iments reproduced above and is substantially 
the same as that contained in S. 60, Ease- 
ments Act. This rule being in consonance 
with equity, justice and good conscience 
should be given effect to in provinces like the 
Punjab, where the Act is not in force. This 
was done by Sulaiman 0. J. in 149 I G 389' 
in a case in which the license had been 
granted before the Easements Act was 
extended to the United Provinces and by 
the Judicial Commissioner of Central Pro- 
vinces in 94 I C 923, 14 to a case from Berar 
where the Act is not in force. The conten- 
tion of the learned counsel for the appellant 
is without force and must be repelled. It is 
not denied that the land in dispute is being 
actually used by the District Board for the 
purpose for which it was given. It is also 
proved that more than ten years ago the 
defendant, acting on this license had sunk 
a well, erected a boundary wall and a pucoa 
gate at considerable cost. These are works 
of a permanent character and therefore 
applying the rule laid down above, it is not 
open to the appellants to revoke the license 
at their option, and resume the land on 
offer of pay ment of compensation. I would 

iT(l831) 7 Bing 682=5 Moore & Payne 712=9 

L J 0 P 202=33 R R 615, Llgglns v. Inge. 

13. (’94) 2 Ch 437 = 63 L J Oh 601 = 8 R 352=71 

1» T 119 = 42 W R 453, Aldin v. Latimer 

Clark Muirhead and Co. 

14. (’26) 13 A I R 1926 Nag 376 = 94 I C 923, 

Dayaram v, Deorao. 


accordingly affirm the judgment of the 
learned Judge and dismiss the appeal, but 
having regard to all the circumstances 
would leave the parties to bear their own 
costs throughout. 

Dalip Singh J. — I agree. 

d.s./r.k. Appeal dismissed. 
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Bhide J. 

Court of Wards Estate of Malik Amir 
Khan — Defendant — Appellant. 

v. 

Lala Tehla Ram — Plaintiff — 

Respondent. 

Second Appeal No. 1094 of 1939, Decid- 
ed on 14bh February 1940, from decree of 
Dist. Judge, Mianwali, D/- 4th May 1939. 

Punjab Court of Ward* Act (2 of 1903), 
S. 32 —Modification of order. 

P 

Awarding additional and future interest would 
not amount to modification of the order of the 
Deputy Commissioner. [P 513 C 1] 

Mohammad Monir — for Appellant. 

V. N. Sethi — for Respondent . 

Judgment. — This is a second appeal aris- 
ing out of a suit for recovery of Rs. 1400 and 
a declaration to the effect that the plaintiff 
was entitled to charge interest on the princi- 
pal sum in a bond, dated 1st March 1930, on 
which the plaintiff based his suit. The defen- 
dant Khan Sahib Malik Amir Khan, who had 
executed the bond, had come under the guar, 
dianshipof the Court of Wards and the claim 
was notified by the plaintiff to the Deputy 
Commissioner ; but the Deputy Commis- 
sioner allowed only the principal sum with 
interest at one per cent, per mensem from 
1st March 1930, the date of the bond, to 9th 
March 1933. The plaintiff thereupon insti- 
tuted the present suit to establish his claim 
to additional interest on the basis of the 
bond referred to above. The trial Court 
allowed him a decree for Rs. 1211. On ap- 
peal the learned District Judge raised the 
decretal amount to Rs. 1400. He also award- 
ed future interest at Re. 1-9-0 per cent, 
per mensem. From this decision the present 
appeal has been preferred on behalf of the 
Court of Wards. The learned counsel for 
the appellant had challenged in the grounds 
of appeal the inorease of the decretal amount 
by Rs. 189 by the learned District Judge 
on appeal, but this point was given up by 
him at the hearing. In view of the relin- 
quishment of this olaim the objection as to 
deficiency in the court- fee which had been 
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raised on behalf of the respondent was not 
pressed. It may also be mentioned here 
that the respondent has made up the defi- 
ciency in the court, fee on the appeal in the 
lower Appellate Court as directed by my 
order dated the 7th February 1940. 

On merits the learned counsel for the 
appellant has now raised only one point, 
namely that the additional interest which 
had been allowed by the Courts below 
amounts to an interference with the order 
passed by the Deputy Commissioner and the 
Courts had therefore no jurisdiction to allow 
this interest. The Courts below have held 
that they had power to allow the interest 
under Sec. 32, Court of Wards Act. The 
learned counsel for the appellant contends 
that according to S. 32, Pan jab Court of 
Wards Act, a civil Court has no jurisdiction 

to set aside or modify the order of a Deputy Com- 
missioner fixing a date for the payment of such 
claim or regulating the order in which claims 
against the ward or properties under the super- 
intendence of the Court of Wards shall be paid. 

The learned counsel contended that 
awarding additional and future interest 
would amount to modification of the order 
of the Deputy Commissioner as the Deputy 
Commissioner may find it necessary to pay 
the amount due to the plaintiff earlier 
than he intended to avoid accumulation of 
interest. It seems to me that this is a 
far-fetched interpretation to place on the 
wording of S. 32, Punjab Court of Wards 
Act. The section clearly gives a right to the 
■plaintiff to agitate in the Civil Court any 
<slaim which has been duly notified to the 
Deputy Commissioner but which has been 
disallowed by him wholly or in part. In 
the present instance the claim for interest 
which has been allowed by the Courts 
below, was duly notified to the Deputy 
Commissioner and was disallowed by him. 
Civil Courts had therefore jurisdiction to 
adjudicate on the plaint. In my opinion the 
contention of the learned counsel is not 
tenable in view of the language of S. 32. I 
therefore disallow it and dismiss the appeal 
with costs. 

d.s./r.k. Appeal dismissed. 

A. I. R. 1940 Lahore 813 

Tek Chand J. 

Kesar Chand — Plaintiff — Petitioner. 

v. 

Bulaqi Bam and another — 

Defendants — Respondents. 

Civil Revn. No. 405 of 1939, Decided on 
14th June 1940, from decree of Senior Sub- 
Judge, Sialkot, D/- 22nd February 1939. 

1940 L/65 & 66 


(a) Limitation Act (1908), S. 20 — Payment 
of sum larger than amount due as interest at 
time of payment — Part of payment must be 
presumed to have been made towards principal. 

Where the payment made by the debtor to the 
creditor is of a sum larger than the amount due 
at the time of payment as interest, a part of it 
must necessarily be presumed to have been made 
towards the principal and therefore the payment 
will save limitation : A I R 1940 P C 63, Bel. on. 

(b) Limitation Act (1908), S. 2</_ -^tbtor 
making payment through his son— Son is autho- 
rised agent within meaning of S. 20. 

Where the debtor sends the amount for payment 
to the creditor through his son, the latter must be 
deemed to be his authorised agent within the 
meaning of 8. 20 for the purpose of making the 
payment. [p 514 q 2 ] 

M. L. Puri — for Petitioner. 

Shamair Chand — for Respondents. 

Order. — The plaintiff Kesar Chand 
instituted a suit against Bulaqi Ram and 
his son Raja Ram, proprietors of a joint 
Hindu family trading business known as 
Bulaqi Ram. Raja Ram, for recovery of 
Rs. 270, alleged to be the balance due on 
a loan advanced by the plaintiff to the 
defendants. It was stated in the plaint that 
on 21st January 1934 the defendants after 
going through a previous account, which 
they had with the plaintiff, struck a balance 
for Rs. 2717 in his bahi. On that date the 
defendants borrowed another sum of rupees 
2000 in cash, the total amount due on that 
date thus being Rs. 4717. It was agreed that 
this amount would bear interest at 12 annas 
per cent, per mensem. In this account 
the defendants made a payment of rupees 
3500 on 24th July 1935. The payment 
was recorded in the plaintiff's bahi in the 
handwriting of Raja Ram, defendant 2. On 
12th September 1936, the defendants paid 
another sum of R 3 . 1800. This amount 
was sent through one Labh Chand and the 
payment was recorded in the plaintiff’s bahi 
by Labh Chand in his own handwriting. On 
18th December 1937 the plaintiff brought 
the present suit for recovery of Rs. 270 
which he alleged was the amount due after 
giving credit for the sums of Rs. 3500 and 
Rs. 1800 which had been repaid on 24th 
July 1935 and 12th September 1936 res- 
pectively. It was claimed in the plaint 
that the suit was within limitation by 
reason of these payments under S. 20, 
Limitation Act. The defendants admitted 
that Rs. 4717 was due by them to the plain- 
tiff on 21st January 1934 and that this 
sum carried interest at 12 annas per cent, per 
mensem. They also admitted having repaid 
Rs. 3500 and Rs. 1800 respectively on the 
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dates mentioned above. They, however, 
pleaded that the suit was barred by time, 
as neither of the two payments had been 
made by the defendants towards interest 
as such or in part payment of the principal 
and, therefore, S. 20 did not save limita- 
tion. The trial Judge overruled this plea 
and granted the plaintiff a decree for the 
sum claimed. On appeal the learned Senior 
Subordinate Judge came to the contrary 
conclusion on the question of limitation. 
He held that S. 20 did not apply and that 
the suit, having been brought more than 
three years after 21st January 1934, was 
barred by limitation. 

The plaintiff came up to this Court in 
revision and as the rulings bearing on the 
point were conflicting, the case was referred 
to a Full Bench. Before the hearing of the 
case by the Full Bench, the question of 
law involved had been authoritatively set- 
tled by their Lordships of the Privy Council 
in A I R 1940 P C 63. 1 The Full Bench 
therefore returned the case to the Single 
Bench for disposal in accordance with the 
rule of law laid down in the case above 
mentioned. In A I R 1940 P C 63 1 their 
Lordships not only decided the particular 
case before them but they examined in 
detail the provisions of S. 20 and laid down 
several propositions dealing with various 
aspects of part payments by the debtor. 
These propositions may be summarised as 
follows : 

(1) If it is claimed that the debtor has 
made a payment towards interest, this can 
only save limitation if it is shown that 
interest was paid by the debtor as such, 
that is to say, the intention of the debtor 
must be Bhown to have been that the pay- 
ment should go towards interest: (a) it is 
however not necessary that this intention 
should have been made clear at the time of 
the payment; (b) it may be proved not only 
by statements made by the debtor at the 
time of payment but in any other manner as 
may clearly appear from the circumstances. 

(2) If the debtor at the time of payment 
specifies that the payment was towards 
principal, this would obviously save limi- 
tation under S. 20. 

(3) If however the debtor makes an "open 
payment", that is, a payment without ap- 
propriation by him (debtor) either towards 
interest or in part payment of the principal, 
the creditor may appropriate it towards 

1. (’40) 27 A I R 1940 P O 63=187 I C 233= 

I L R (1940) Ear 134=67 I A 160 (P 0), Rama 

Shah v. Lal Chand. 


principal or interest : (a) if the creditor 
appropriates it towards interest, limitation 
will not be saved because the payment is 
not made as such ; (b) if however the credi- 
tor appropriates the payment towards part 
payment of the principal, limitation will be 
saved provided the appropriation is made 
before expiry of limitation. Such appropria- 
tion need not bo made at once but it must 
be made before the limitation has expired ; 
(c) if the appropriation is once made by 
the creditor towards interest, he cannot 
transfer it subsequently towards principal. 

(4) If the payment made is of a sum 
larger than the amount due at the time of 
payment as interest, a part of it will neces- 
sarily be presumed to have been made 
towards the principal and therefore this 
payment will save limitation. 

(5) If the debt does not bear interest, the 
payment again must necessarily be in part 
payment of the principal and therefore 
limitation will be extended under S. 20. 

Applying these rules to the case before 
me, there can be no doubt that S. 20 is 
applicable and that the suit was brought 
within limitation. The first payment of 
Rs. 3500 was made on 24th July 1935. It 
is common ground that on that date rupees 
640-4-0 only was the amount due as inte- 
rest. The balance must necessarily be taken f 
to have been paid in part payment of the 
principal. The fact of the payment is noted; 
in the plaintiff’s bahi in the handwriting 
of Raja Ram, defendant 2. The require- 
ments of the proviso to sub-s. (l) of S. 20 
are thus fully satisfied. BulaqiRam, defen - 1 
dant 1 stated in the witness-box that he 
had sent the amount through his son Raja 
Ram. Raja Ram was therefore the autho- 
rized agent for the purpose of making the 
payment, and time is therefore extended 
both against Bulaqi Ram and Raja Ram 
under cl. (b) of sub-s. (3) of S. 21. I accept 
the petition for revision, set aside the decree 
of the Senior Subordinate Judge and restore 
that of the trial Judge granting the plaintiff 
a decree for Rs. 270. Having regard to all 
the circumstances, I leave the parties to 
bear their own costs throughout. 

G.N./R.K. Petition accepted. 
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Skemp J. 

Oudh Behari Lal v. Emperor . 

Criminal Revn. No. 1223 of 1940, Deci- 
ded on 21st September 1940. 

Sfr Penal Code (I860), S. 205— Security bond 
lodged for purpose of succession certificate is 
not act in suit. 
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By the ordinary rule of construction all the acts 
detailed in S. 205 are acts "in any suit or crimi- 
nal prosecution." Proceedings under the Succes- 
sion Act and some other proceedings are not aots 
in any suit, and hence security bond lodged for the 
purpose of a succession certificate is not an act in 
a suit. [P 515 c 2] 

A. R. Kapur — for Petitioner . 

Nand Lai Slooja, for Advocate- General — 


for the Crown. 

Order. — Oudh Behari Lai has petitioned 
for revision of his conviction under S. 205 
read with S. 109, I. P. 0., and his sentence 
of two years’ rigorous imprisonment. The 
facts of this unusual case as found by the 
Courts below are as follows : Hazari Lai 
son of Sant Lai died insured for about Rs. 
20,000 : his father Sant Lai applied for a 
succession certificate which was granted to 
him on condition that he filed surety for 
about 20,000. The parties had difficulty in 
getting security for so much and one 
Raman Lai, giving his name as Joti Prasad, 
gave the security. The Subordinate Judge 
appointed a pleader to verify the surety. 
Raman Lai disappeared and the fraud was 
detected. It is the case for the Crown that 
the whole affair was engineered by Oudh 
Behari Lai, a pleader’s munshi. Four per- 
sons were tried on charges under Ss. 199 
and 205, I. P. O. Raman Lai was convicted 
under S. 205, Oudh Behari Lai and two 
others, Kanhaya Lai and Nawab Ali Khan, 
who attested the security bond, under 
Ss. 205 and 109. Raman Lai and Oudh 
Behari Lai were each sentenced to two 
years’ rigorous imprisonment, the other two 
to one year’s rigorous imprisonment: they 
were acquitted of the charge under S. 199. 
This judgment was passed on 8th April 
1940. The learned Sessions Judge on 23rd 
May 1940, rejected the appeal. Oudh 
Behari Lai has come here on revision 
through Mr. Amolak Ram. Mr. Amolak 
Ram invites attention to the wording of 
S. 205 which runs as follows : 

Whoever falsely personates another, and In such 
assumed character makes any admission or state- 
ment, or confesses judgment, or causes any pro- 
cess to be issued or becomes bail or security, or 
does any other act in any suit or criminal prose- 
cution, shall be punished 


His argument is that the case in which 
the false security bond was given was a 
proceeding under the Succession Aot and 
not a suit. He refers to remarks of Sir 
Shadi Lai O. J., in the well-known Full 
Bench ruling, 5 Lah 288 1 at p. 292: 

1. (’24) 11 A I R 1924 Lah 425=84 I O 259=5 
Lah 288 (F B), Lai Ohand Mangal Sain v, 
Behari Lai Mehar Ohand. 


It Is beyond question that ‘case’ is not synony- 
mous with ‘suit’. While every suit is a case, it 
cannot be said that every case is a suit. The word 
case’ is a more comprehensive expression and in- 
cludes not only a suit but other proceedings which 
cannot be described as a suit, e. g., proceedings 
under the Guardians and Wards Act, Probate 
and Administration Act, Succession Certificate 
Act, Provincial Insolvency Act, Religious Endow- 
ments Act, etc. 

(The Probate and Administration Act and 
the Succession Certificate Act are now 
embodied in the Succession Act). Mr. 
Amolak Ram also referred to 22 Mad 256 a 
which appeared to hold that 
a suit must commence with a plaint, and a pro- 
ceeding which Is capable of terminating in a 
decree or an order having the force of a decree 
cannot, on that account alone, be deemed to be a 
suit within the meaning of the Code, if it has not 
commenced with a plaint. 

In my judgment Mr. Amolak Ram’s 
argument is well-founded and this security 
bond lodged for the purpose of a succession 
certificate was not an act in a suit. I think 
that by the ordinary rule of construction 
all the acts detailed in S. 205 are acts "in 
any suit or oriminal prosecution.’’ Proceed, 
ings under the Succession Aot and some 
other proceedings are not acts in any suit. 
Perhaps the section requires amendment 
but fortunately cases of this kind are rare. 

I accept the revision, set aside the convic- 
tion and sentence passed on Oudh Behari 
Lai and direct that he be acquitted and set 
at liberty. The same point of law appears 
to govern the cases of the other three con- 
victs who have not petitioned for revision. 
In their cases I issue notice to the Grown : 
in the meantime they are to be enlarged on 
bail to the satisfaction of the Distriot 
Magistrate, Delhi. In my opinion, the sen- 
tences in this case were unnecessarily severe. 

D.S./r.k. Revision allowed. 

2. (’99) 22 Mad 856, Venkata Chandrappa v. 

Venkatrama Reddi. 
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Bhide and Din Mohammad JJ. 

Sayed Zawar Hussain Shah and 
another — Defendants — Appellants, 

v. 

Mian Saleh Mohammad Shah 

Plaintiff — Respondent. 

First Appeals Nos. 104 and 105 of 1939, 
Decided on 27th May 1910, from decree 
of Senior Sub-Judge, Jhang, D/- 28th 
February 1939. 

(a) Custom (Punjab) — Sayyads of Jhang Dis- 
trict — Unmarried sister succeeds as limited 
owner and she has no right of alienation. 
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Among Sayyads of Jhang District whenever an 
unmarried daughter or sister succeeds, she suc- 
ceeds till marriage and this evidently means that 
her estate is limited and not absolute. A sister, 
however, in the matter of alienation does not 
stand on the same footing as a daughter and has 
no power of alienation whatever. [P 518 0 1, 2] 

(b) Custom (Punjab) — Sayyads of Jbang Dis- 
trict — Unmarried sister cannot alienate property 
so as to prejudice rights of married sister. 

A female heir who succeeds until marriage can- 
not destroy the estate so long as any person who 
is eligible to succeed is alive. Hence, so long as a 
married sister is alive, an unmarried sister in 
possession of the property cannot alienate the pro- 
perty so as to prejudice the right of a married 
sister. [P 518 0 2 ; P 519 C 1] 

(c) Pardanashin lady — Gift by pardanashin 
lady — Donee must prove that donor had inde- 
pendent advice and that she understood deed. 

In case of a gift by pardanashin lady the donee 
must prove that donor had independent advice, 
freedom and comprehension and that the scheme 
and substance of the deed were originally and clearly 
conceived and desired by her : A I R 1925 P C 
204; AIR 1929 P C 3 and AIR 1931 P C 100, 
Rel, on. [P 519 C 2] 

(d) Pardanashin lady — Meaning explained. 

A ‘pardanashin’ lady is one who does not expose 
her face to the public. Among Sayyads woman 
who take a vow of celibacy generally lead a 
secluded life and are to all intents and purposes 
‘pardanashin.’ [P 520 0 1] 

(e) Pardanashin lady — Gift — Person depos- 
ing to her disposing state of mind should be 
■ure of her identity. 

In a case where the issue is whether a certain 
lady had a disposing mind or not, it is essential 
that persons deposing to her state of mind should 
first be sure of her identity. [P 620 0 1] 

(f) Custom (Punjab) — Sayyads of Jhang Dis- 
trict — Married sisters succeed in absence of 
collaterals within five degrees. 

Among 8ayyads of Jhang District married sisters 
have right to succeed to the property of their 
deceased brothers if collaterals within five degrees 
did not exist. [P 520 C 1] 

- (g) Custom (Punjab) — Succession — Sayyads 
of Jhang District— Right of representation. 

The right of representation is permissible under 
the Customary law applicable to the 8ayyads of 
Jhang Distriot. [P 520 0 2] 

(h) Custom (Punjab) — Sayyads of Jhang ^Dis- 
trict— Only sisters married to collaterals within 
fifth or sixth degree can claim preference to 
sisters married to strangers. 

Among sayyads of Jhang District sisters in order 
to claim preference to sisters married to strangers 
must be married to collaterals within fifth or sixth 
degree. Those sisters who are married to collaterals 
remoter than six degrees or strangers stand on an 
equal footing. [P 521 C 1] 

Dr. Shuja-ud-Din, Achhru Ram, Mohd. 
Monir and H. L. Soni — for Appellants. 

J. N. Aggarwal and Mehr Chand Mahajan 

— /or Despondent. 


Din Mohammad J. — This judgment will 
dispose of Regular First Appeals Nos. 104 
and 105 of 1939, which have arisen in the 
following circumstances. One Hassan Shah 
had married five wives — Mt. Jindwadi, Mt. 
Nur Bhari, Mt. Sat Bharai. Mt. Allah Jiwai 
and Mt. Mahmud Khatun. Of these, Mt. 
Nur Bhari and Mt. Allah Jiwai were issue- 
less. Mt. Mahmud Khatun gave birth to a 
son Allah Yar Shah. Mt. Sat Bharai had a 
daughter, Mt. Sardar Bibi and Mt. Jinwadi 
gave birth to two daughters, Mt. Bakht 
Bhari and Mt. Sat Bharai. Mt. Sat Bharai 
the mother of Mt. Sardar Bibi, predeceased 
her husband. Hassan Shah died in 1893 
leaving him surviving Allah Yar Shah who 
was still an infant and the three daughters 
along with the four widows mentioned 
above. The whole of his estate according to 
custom devolved on Allah Yar Shah. With- 
in a year of his succession Allah Yar Shah 
also died and the estate left by him was on 
9th April 1895 mutated in equal shares in 
favour of Mt. Jindwadi, Mt. Nur Bhari 
and Mt. Allah Jiwai, the three widows of 
Hassan Shah, and Mt. Sardar Bibi as a 
representative of her mother, Mt. Sat 
Bharai. The fourth widow, Mt. Mahmud 
Khatun, had died in the meanwhile. Mt. 
Allah Jiwai died in 1905 and her share was 
mutated in the names of Mt. Jindwadi, 
Mt. Nur Bhari and Mt. Sardar Bibi in 
equal shares. Mt. Sardar Bibi had however 
married in the meantime and, consequently, 
on 20bh May 1905, Mt. Jindwadi instituted 
a suit for possession of Mt. Sardar Bibi’s 
share both on her own account and on 
aooount of her co-widow alleging that Mt. 
Sardar Bibi had lost her right on marriage. 

This suit was decreed and the revenue 
entries were brought in accordance with 
this decision. In 1911, Mb. Jindwadi died 
and on 5th February 1911, her share went 
to her unmarried daughter, Mt. Sat Bharai, 
alone till marriage (p. 83 Vol. II). Mt. 
Bakht Bhari, the other daughter of Mt. 
Jindwadi, had predeceased her mother, 
leaving behind a son, Saleh Mohammad 
Shah but his claim was not considered at 
the time. In 1918, Mt. Nur Bhari died and 
as Mt. Sat Bharai was still unmarried and 
thus the only eligible heir in existence, 

Mt. Nur Bhari’s share was also mutated in 
the name of Mt. Sab Bharai until marriage. 

Mt. Sat Bharai died on 1st or 2nd May 1934, 
and the question arose as to who should 
succeed to the estate. The revenue officers 
mutated the property half and half in 
favour of Mt. Sardar Bibi, the only sur- 
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living sister of Allah Yar Shah, and Saleh 


Mohammad Shah, the only son of Mt. 
Bakht Bhari, another sister of Allah Yar 
Shah. Thereupon, Saleh Mohammad Shah 
instituted a suit for a declaration that he 
was entitled to the whole of the property 
left by Mt. Sat Bharai on the basis of a 
. gift said to have been made by her in his 
favour on 1st May 1934. In the alternative, 
he contended that inasmush as his mother 
had married a collateral of Allah Yar Shah 
and Mt. Sardar Bibi was married to a 
stranger, he had a preferential right to 
succeed to the estate left by Mt. Sat Bharai. 
On 7th April 1936, Mt. Sardar Bibi put 
forward a counter claim in the shape of a 
separate suit seeking to oust Saleh Moham- 
mad Shah from inheritance altogether. The 
main basis of her claim was that under the 
Customary law a sister excluded a sister’s 
son. Both these suits were tried together 
by the Senior Subordinate Judge, Jhang, 
and disposed of by one judgment. Saleh 
Mohammad Shah’s suit was decreed and 
the suit instituted by Mt. Sardar Bibi was 
dismissed. 

After the decision of the suits mentioned 
above, Mt. Sardar Bibi died leaving her 
surviving her two sons, Zawar Hussain 
Shah and Hassan Shah, and these appeals 
have been preferred by them against the 
judgment and decree of the Senior Subor- 
dinate Judge. R. F. A. No. 104 relates to the 
suit instituted by Saleh Mohammad Shah 
against Mt. Sardar Bibi and R. F. A. No. 105 
relates to the suit instituted by Mt. Sardar 
Bibi against Saleh Mohammad Shah. The 
questions arising for determination in this 
case are: (1) Whether Mt. Sat Bharai was 
competent to make the gift relied on by 
Saleh Mohammad Shah? (2) Whether she 
had a disposing mind at the time when the 
gift is said to have been made? (3) Whether 
Mt. Sardar Bibi as a married sister of Allah 
Yar Shah can at all succeed on the death 
of Mt. Sat Bharai? (4) Whether Saleh 
Mohammad Shah’s claim is superior to that 
of Sardar Bibi or vice versa? and (5) Whe- 
ther at the present stage of the case the 
appellants Zawar Hussain Shah and Hassan 
Shah are on an equal footing with Saleh 
Mohammad Shah? In order to determine, 
whether Mt. Sat Bharai was competent to 
make a gift or not, it seems necessary to 
determine first of all the nature of Mt. Sat 
Bharai's estate, that is, whether she was a 
limited or an absolute owner. If the former, 
the gift will be invalid; if the latter, it will 
not be open to any objection. It is not now 


disputed that the status of Mt. Sat Bharai 
was that of a sister of Allah Yar Shah, the 
last male holder, and not that of a daughter 
of Hassan Shah, the father of Allah Yar 
Shah. In the latest riwaj-i.am of the Jhang 
District, compiled in 1929, questions 74 
and 79 relate to the succession of a sister. 
Question 74 is shown in this riwaj-i.am as 
corresponding to question 20 in the riwaj- 
i-am compiled in 1909, but the answer to 
question 20 does not provide for the succes- 
sion of a sister. Question 79 corresponds 
to question 25 in the previous riwaj-i-am. 
In the answer to question 74 providing for 
succession in the absence of male lineal 
relatives within certain degrees and of the 
mother, widows, daughters or daughters’ 
sons of the deceased, Sayyads stated that the 
property in the circumstances would go to 
sisters or their issue, provided that there 
were no collaterals of the third or fourth 
degree in existence. Question 79 reads as 
follows ; 

In the presence of sone do sisters inherit ? If so, 
what is their share with reference to daughters ? If 
sisters are excluded by male collaterals, must the 
latter be within a particular degree or relationship? 
Do sister’s sons (or husbands) ever succeed ? If so, 
how are their shares computed. 

The answer to this question is couched 
in the following terms : 

All tribes. — In the presence of sons sisters do not 
inherit. — In the absence of male lineal descendants, 
widows, daughters, mother of deceased and un- 
married sisters succeed successively till marriage. 
Sisters have the same rights as unmarried daughters 
till their marriage as laid down in answer to ques- 
tion 39. 

In the absence of collaterals, sisters get their full 
shares and if they die, their sons succeed by repre- 
sentation to their mothers’ shares. Among Maho- 
medans those sisters who have been married to the 
collaterals of their brothers have prior rights 
oompared with sisters married in different families 
or castes. 

In cases when inheritance could devolve on 
sisters, in their absence, sisters’ sons succeed to 
their mothers’ shares. The husband of a sister how- 
ever is not entitled to succeed in any case. 

The old question 25 and the answer 

thereto appearing in the riwaj-i-am of 1909, 

which was compiled in Urdu, may be 

translated as follows : 

Q. Do sisters or sisters’ sons ever succeed ? If so 
how are their shares calculated ? 

A. In the absence of sons, daughters, widows, 
brother and mother of the deceased, an unmarried 
sister succeeds until marriage and her rights and 
privileges are the same as a daughter’s. If however 
there Is no uncle or first oouain, a sister does not 
lose her estate even by marriage. In such circum- 
stances, even a sister’s son succeeds and when 
sisters’ sons succeed, their shares are determined 
inter se according to the number of their mothers 
and not according to their own number. 
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In the answer to question 39 which is re- 
ferred to in the answer to question 79, it is 
stated that except in the case of Qureshi 
Hashmi residents of village Shorkot and 
Faqir Mujawars of Atharan Hazari, Tahsil 
Jhang 

succession in the first place goes to the sons and 
their direct male lineal descendants, failing them 
to the widows till death or re-marriage, failing 
these to the collateral descendants of the common 
male ancestor. In the absence of male collateral 
kindred within five degrees, daughters, their sons, 
sisters and their sons succeed in the order given. 
If the deceased leaves a widow and unmarried 
daughters from another wife, half the property 
goes to the widow and half to the daughters. 

In the answer to question 63 which 
relates to the succession of daughters, it is 
stated that in the absence of sons, daugh- 
ters succeed until marriage, and when they 
are married, the collaterals of their deceased 
father succeed to the property. From the 
questions and answers reproduced above, it 
is clear that whenever an unmarried daugh- 
ter or sister succeeds, she succeeds till 
marriage and this evidently means that her 
estate is limited and not absolute. Conse- 
quently, when Mt. Sat Bharai succeeded to 
the estate of her brother Allah Yar Shah 
both after the demise of her mother, Mt. 
Jindwadi, and of her step-mother, Mt. Nur 
Bhari, who, as stated above, had come into 
possession of the property as step-mother 
of Allah Yar Shah, she succeeded merely 
to the usual estate of a limited owner and 
not to the absolute estate of an unlimited 
owner. 

On behalf of the respondent reliance is 
however placed on question 69 and the 
answer thereto which defines the powers of 
alienation of daughters inheriting their 
father’s estate on account of failure of col- 
laterals within seven degrees. It is stated 
there by all Mahomedans that in such cases 
they have full powers of alienation. In 
other cases, they cannot sell or mortgage 
except for necessity. Unfortunately, the 
answer to this question is not happily 
worded and unless reference is made to 
other questions and answers, it is difficult 
to determine what it really means. In the 
answer to question 63, referred to above, 
it is stated in unambiguous terms that in 
the absence of sons, daughters succeed 
until marriage. In the answer to question 
39, it is said that in the absence of male 
collateral kindred within five degrees, 
daughters, their sons, sisters and their sons 
succeed in the order given. In the answer 
t6 question 15 of the riwaj-i-am compiled 
in 1909 at p. 46, it is stated that daughters 


inherit in the absence of sons and widows. 
The answer is further made clear by stat- 
ing that they succeed until marriage even 
in the presence of uncles and first cousins 
and that if uncles and first cousins be not 
in existence, they do not lose their right 
even on marriage. This being so, it can 
reasonably be urged that the compiler did 
not refer to unmarried daughters when he 
stated in the answer to question 69 that 
those daughters who inherit on account of 
failure of collaterals within seven degrees 
enjoy full powers of alienation. This inter- 
pretation is supported by the answer to 
question 18 at p. 47 of the riwaj-i-am of 
1909, printed at p. 55 of Vol. II of the pre- 
sent record. It reads as follows : 

Unmarried daughters who succeed until death 
or marriage have no powers of alienation of any 
sort, whether temporary or permanent. Married 
daughters, however, who succeed, as stated in the 
answer to question 15, have full powers of alienat- 
ing their property. 

Question 69 is shown in the riwaj-i-am 
as corresponding to question 18, and the 
two answers read together leave no doubt 
in my mind, that the power of alienation 
was vested in married daughters only and 
not in unmarried daughters who succeeded 
only till marriage. If unmarried daughters 
have no such power, much less can an 
unmarried sister exercise it. I further con- 
sider that a sister in the matter of aliena- 
tion does not stand on the same footing as 
a daughter and has no power of alienation 
whatever. All that is contended by counsel 
for the respondent is that in the answer to 
question 79 it is stated that sisters have 
the same rights as unmarried daughters 
till their marriage, but even if this is so it 
is only within a limited sphere that this 
rule applies. It is clearly stated in the 
answer to question 79 that sisters enjoy the 
same rights as unmarried daughters till 
their marriage as laid down in the answer 
to question 39, and question 39 does not 
refer to the power of alienation at all. In 
the answer to no other question it is stated 
that a sister enjoys the same privileges as 
a daughter under question 69. It may be 
observed that the answers and questions 
appearing in the riwaj-i-am of 1909 are 
shown to have been given by the Sial tribe, 
but it is not disputed that Sayyads had 
adopted the same custom as Sials. 

I am further disposed to think that a 
female heir who succeeds until marriage 1 
cannot destroy the estate so long as any 
person who is eligible to succeed is alive. 
Question 69 no doubt refers to seventh 
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degree collaterals alone, but; ifc cannot; be 
said that a bower that cannot be exercised 
in the presence of a seventh degree collate- 
ral can be freely exercised if a nearer heir 
like a married sister is alive. As already 
remarked in the answer to question 74 
Sayyads have clearly stated that sisters are 
to be preferred even to a fifth degree col- 
lateral and inasmuch as a sister’s issue is 
also contemplated in that question, it is not 
unfair to conclude that not only unmarried 
sisters but married sisters too are prefer- 
able to the fifth degree collaterals. The 
status of a married sister being higher than 
that of a fifth degree collateral, it follows 
rthat so long as she is alive, an unmarried 
sister in possession of the property cannot 
alienate the property so as to prejudice the 
right I of a married sister. Counsel for the 
respondent refers to the wajib-ul-arz of 
1856 relating to mauza Kariwala, where it 
is stated generally that a gift can be made 
in favour of a sister's son, and to the riwaj. 
i-am of the Jhang District which favours 
gifts in the absence of near collaterals. 
These statements were obviously not made 
concerning limited owners and female heirs 
coming into possession of an estate for life 
or till marriage. If however it be assumed 
that every kind of owner is covered by the 
rule, the gift relied upon can only be 
governed by question 127 and not by ques- 
tion 125 of the riwaj-i-am of 1929, inas- 
much as it was a gift made on death- bed. 
Question 3 of the riwaj-i-am of 1909 to 
which question 127 corresponds was ans- 
wered as follows : 

There is no fixed rule relating to death-bed gifts. 
Moveable property can be gifted by way of charity 
to poor relatives, ulema and indigent persons but 
not to such an extent as to prejudice the heirs. 
Immovable property cannot be gifted at all. 

The answer to question 127 was modified 
a little in this respect and it was provided 
that a small proportion of moveable pro- 
perty might be gifted with the consent of 
kindred for religious and charitable pur- 
poses. No instances have been brought on 
the record to support the contention raised 
by the respondent that an unmarried sister 
in the circumstances existing in the present 
case has unfettered powers in the matter 
of gift and consequently neither the Custo- 
mary law as stated in the Manual nor 
custom as practised in the tribe helps the 
respondent. I am inclined to hold therefore 
that Mt. Sat Bharai oould not make the 
gift in question. But even if she could 
make a gift, the respondent has failed to 
establish that she had a disposing mind at 


the time when the gift is said to have been 
made. (After discussing evidence His Lord- 
ship proceeded.) Counsel for the appellant 
has in this connexion referred to 47 All 
703, 1 115 I C 733 2 and 131 I C 401 3 and 
in my view the principles enunciated in 
those judgments afford a valuable guide in 
determining the question at issue. In 47 
All 703, 1 their Lordships of the Privy 
Council, dealing with the case of a parda- 
nashin lady, remarked at page 710: 

The real question is, whether the appellant was 
so made cognisant of its contents and purport 
that it can be said that the respondents have dis- 
charged the onus of showing that she understood 
it so as to make it her deed. 

At p. 711 their Lordships added : 

The real point is, that the disposition made 
must be substantially understood and must really 
be the mental act, as its execution is the physical 
act, of the person who makes it. 

In the present case, in the words of their 
Lordships used at page 711, neither the 
donor’s " freedom and comprehension ” 
have been established, nor is it proved that 
the “scheme and substance of the deed 
were originally and clearly conceived and 
desired by her”. In 115 I C 733, 2 their 
Lordships of the Privy Council approvingly 
referred to a passage in the judgment of 
Turner L. J., which inter alia, enunciated 
that 

a person standing in a fiduciary relation to another 
could retain a gift made to him by that other only 
if he proved that the donor had independent 
advice, or that the fiduciary relation had ceased 
for so long that the donor was under no control or 
influence whatever. 

In other words: 

The donee must show that the donor either was 
emancipated, or was placed, by the possession of 
independent advice, in a position equivalent to 
emancipation. 

Here, on the other hand, everything 
points to the conclusion that the lady was 
in the power of Saleh Mohammad Shah 
and his father, Khuda Yar Shah, and could 
not have freely exercised her independent 
will. In 131 I C 401, 3 their Lordships of 
the Privy Council remarked that in the 
case of disposition of property by a parda- 
nashin lady it was for the person claiming 
the benefit of any such disposition to esta- 
blish affirmatively that it was substantially 
understood by the lady and was really her 
free and intelligent act. Counsel for the 
respondent refers to a previous judgment 

1. (’25) 12 A I R 1925 P O 204=89 I O 649 = 47 

All 703=28 O O 388 = 62 I A 842 (P 0), Mt. 
Farid-un-niea v. Mukhtar Ahmad. 

2. (’29) 16 AIR 1929 P 0 3=115 I O 733 (P 0) 
Inche Noriah v. Shaik Allie. 

3. (’81) 18 AIR 1931 PO 100=181 I 0 401 (PC), 
Ramanamma v. Marina Viranna. 
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of their Lordships of the Privy Council 
where they had remarked that Mt. Sat 
Bharai was not “ pardanashin ” in the real 
sense of the term. That opinion is entitled 
to all respect but it was given on the mate- 
rial existing on that record and did not 
determine the status of the lady for good. 
A ‘pardanashin’ lady is one who does not 
expose her face to the public and every 
one of the respondent’s own witnesses has 
stated that she strictly observed this res- 
triction. Further, among Sayyads women 
who take a vow of celibacy generally lead 
a secluded life and are to all intents and 
purposes ‘ pardanashin ’. Anyhow, all the 
stranger witnesses have admitted that she 
did observe pardah from them. In a case 
where the issue is whether a certain lady 
had a disposing mind or not, it is essential 
that persons deposing to her state of mind 
should first be sure of her identity and the 
witnesses in this case could not be depend- 
ed upon in this respect as they had never 
seen Mt. Sat Bharai’s face before. 

The result is that I would hold that it 
has not been proved that Mt. Sat Bharai 
had disposing mind at the time when the 
alleged deed of gift is said to have been 
executed by her and further that even if 
the deed was executed at her instance, she 
had no free hand in the matter. It is now 
to be considered whether Mt. Sardar Bibi 
as a married sister could at all succeed 
under the Customary law applicable to the 
parties. As has been explained above, Sayyads 
of Jhang District presumably influenced by 
the principles of Mahomedan law allowed 
married sisters to succeed to the property 
of their deceased brothers if collaterals 
within five degrees did not exist. Para. 4 of 
the answer to question 39 clearly contem- 
plates succession of married sisters. Simi- 
larly, in the reply to question 74 it is 
stated that sisters or their issues succeed 
in the absence of the third or fourth degree 
collaterals. In the answer to question 79 
too the succession of a married sister is 
unmistakably contemplated. In the riwaj- 
i-am of 1909 however the position is made 
very clear in the answer to question 25 
at p. 50. That answer as stated above pro- 
tects an unmarried sister from disinherit- 
ance on marriage if there is no uncle or 
first cousin. At the time when Mt. Sat 
Bharai died the only two relations of Allah 
Yar Shah who were alive were Mt. Sardar 
Bibi, a married sister, and Saleh Mohammad 
Shah, a son of a married sister. There were 
no collaterals within any of the degrees 


specified in the riwaj-i-am and consequently 
Mt. Sardar Bibi even if married was eli- 
gible to suoceed under the Customary law. 

Her claim that on the basis of the answer 
to question 39 that sisters and their sons 
succeed in the order given she excludes 
Saleh Mohammad Shah is in my view un- 
tenable. There is ample material on the 
record to show that the right of represen- 
tation is permissible under the Customary 
law applicable to the parties and this being 
so it cannot be said that Mt. Sardar Bibi 
excluded Saleh Mohammad Shah altogether. 
Similarly, Saleh Mohammad Shah's claim 
to exclude Mt. Sardar Bibi on the ground 
that he was descended from a daughter 
who was married to a collateral of Hassan 
Shah while Mt. Sardar Bibi was married 
to a stranger cannot hold good. In the first 
instance it is not clear that Saleh Moham- 
mad Shah’s father Khuda Yar Shah was a 
collateral of Hasan Shah and secondly, the 
rules of Customary law invoked by Saleh 
Mohammad Shah do not support his con- 
tention that even if his mother was married 
to a tenth degree collateral he came within 
the benefit of the rule. In order to prove 
Saleh Mohammad Shah’s relationship with 
Hassan Shah reliance is placed on three 
pedigrees printed at pages 141-143, 10-11 
and 12-13 in vol. II of the present record. 

The pedigree printed at pages 141-143 
relates to the Bukhari Sayyads of mauza 
Haidar, tahsil Jhang. In that pedigree it 
is shown that one Said Kamir had three 
sons, Ajmal, Hussain and Muzammal Shah. 
Below Ajmal’s name there is an endorse- 
ment to the effect that his descendants 
hold land at village Kariwala. Muzammal 
Shah is shown to have seven sons, of whom 
one is Latif. Below his name there is an 
endorsement saying that his descendants 
live in mauza Salenwala and Thatha Jahania 
and own property at Latif Shah. The 
pedigree printed at pp. 10-11 relates to the 
family of Bukhari Sayyads of village Kari- 
wala. It is headed "sons of Ajmal Shah 
founder.” One Hassan Shah is shown as a 
descendant of Shah Jalla. The pedigree at 
pages 12-13 relates to Bakhari Sayyads 
of mauza Latifpur. The name of Khada 
Yar Shah appears in this pedigree and 
it is stated that 'this Khuda Yar Shah is 
the father of Saleh Mohammad Shah. In 
my view, these pedigrees do not establish 
that Khuda Yar Shah was in any way 
connected with Hassan Shah. In the first 
place, there is no guarantee that Ajmal, 
whose name appears in the pedigree at 
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pp. 141-143, is the same as Ajmal Shah 
who is shown as the founder of the family 
of Hassan Shah in the pedigree at pp. 10.11. 
The name is so common that in this last 
pedigree it appears at least thrice. The 
various pedigrees produced on the record 
show that Sayyad families bearing no con- 
nection with one another are in the habit 
of using similar names. Here identity of 
names is not a safe criterion, therefore, to 
determine to which family a particular 
name belongs. Secondly, in a pedigree pro- 
duced by the respondent himself and print- 
ed at pp. 95-97 of vol. *11 Hassan Shah is 
shown to have descended from one Ghulam 
Ali who was the son of Shah Sabz Ali, 
while the name of Ghulam Ali's father in 
the pedigree at pp. 10-11 is given as Ajmal 
Shah. The respondent has not been able to 
reconcile the pedigree at pp. 95-97 with 
the one at pp. 10-11 and it cannot there- 
fore be ascertained with certainty whether 
the pedigree at pp. 10-11 relates to the 
Hassan Shah whose estate is in now dis- 
pute or the one at pp. 95-97. 

Further, there is no guarantee that the 
Latif Shah who is shown as the founder of 
the family of Khuda Yar Shah in the pedi- 
gree at pp. 12-13 is the same as the Latif 
who is shown in the pedigree at pp. 141- 
143. The pedigree at pp. 12-13 relates to 
village Latifpur and not to village Latif 
Shah, and in the pedigree at pp. 141-143 
the descendants of Latif son of Muzammal 
Shah are shown to own land at Latif Shah 
and not at Latifpur. That the two villages 
Latif Shah and Latifpur are different is 
borne out by the fact that there is a sepa- 
rate pedigree at pp. 14-15 which relates to 
village Latif Shah and there too the com- 
mon ancestor is shown as Latif Shah. It is * 
admitted that Khuda Yar Shah does not 
belong to the family of this Latif Shah, 
and this being so, it cannot be reasonably 
urged that Khuda Yar Shah son of Saleh 
Mohammad Shah was in any way related 
to Hassan Shah even if Hassan Shah was 
a descendant of Ajmal Shah. There being 
no consolidated pedigree showing that 
Khuda Yar Shah and Hassan Shah were 
descended from a common ancestor, and 
the pedigrees relied upon being so vague 
and irreconcilable, I would hold that it has 
not been proved that Khuda Yar Shah was 
a collateral of Hassan Shah. 

But even if Khuda Yar Shah was in any 
way connected with Hassan Shah’s family, 
he was not such a near collateral of his as 
to give his wife a preference over Mt. 


Sardar Bibi or his son Saleh Mohammad 
Shah a preference over Mt. Sardar Bibi’s 
sons. On behalf of Saleh Mohammad Shah 
it is urged that the Customary law pro- 
vides that a sister who is married to a 
collateral of her brother, however remote, 
takes precedence over a sister who is mar- 
ried to a stranger. A close scrutiny of the 
Customary law relating to the subject, 
however, reveals that the rule is not stated 
in such broad terms. The oldest riwaj-i-am 
of 1880 used the term "near relation" as 
would appear from a judgment of this Court 
reported in 7 Lah 4 4 at p. 7, and in the 
vernacular edition of the Customary law 
prepared in 1909 it was provided that only 
daughters married in the family of their 
father succeeded to the estate (question 15 
at p. 46). In order to determine what was 
meant by the words "family of the father," 
especially in view of the fact that the earlier . 
riwaj-i-am of 1880 had used the words 
near relation," reference may be made to 
the answer to question 2 at p. 28, the mate- 
rial portion of which may be translated as 
follows : 

Brother, father, son of an uncle, grandson and 
great grandson of a brother are considered as near 
relations. The relationship coming from a great- 
grandfather Is considered remote. 

In 1929, when the Customary law was 
for the first time compiled in English, in 
the answer to question 39, para, (b) (4) runs 
as follows : 

Among Mahomedans those daughters and sis- 
ters who are married to male collateral kindred 
within five or six degrees have a preferential claim 
to Inherit, to the daughters and sisters who have 
been married to remote male collateral relatives or 
strangers. 

The answer to question 72 stands as 
follows : 

Among Sayyads and Qureshis, if one has neither 
collateral kindred within third or fourth degree 
nor has male lineal descendants, daughter's sons 
succeed, provided they are collaterals within fifth 
or sixth degree. 

In other words, the daughter should be 
married to a collateral of the fourth or fifth 
degree. Similarly the answer to question 73 
is couched in the following terms : 

Amongst Mahomedans, sons of those daugh- 
ters get the share who are married to collaterals 
within fifth or sixth degree. The sons of those who 
have been married in different castes cannot suc- 
ceed except when there are no collaterals within 
the sixth degree. 

In the answer to question 79 it was 
stated : 


4, (’26) 13 AIR 1926 Lah 171 = 93 I O 1009 = 7 
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Among Mahomedans those sisters who have 
been married to the collaterals of their brothers 
have prior rights compared with sisters married 
in different families or castes. 

Counsel for Saleh Mohammad Shah con- 
tends that the word "collaterals” as used io 
the answer to question 79 is general and 
that consequently any collateral, however, 
remote he may be, is contemplated therein. 
This, however, is not a correct way of 
interpreting this answer. The answer to 
question 79 must be construed in the light 
of the answer given before, especially the 
answer to question 39, which had clearly 
stated that sisters in order to claim prefer- 
ence must be married to collaterals within 
fifth or sixth degree. The rights of sisters 
being the same as those of daughters, the 
provision relating to daughters will be rele- 
vant in interpreting this answer. Reading 
the rule applicable to the subject in all the 
manuals of Customary law compiled on 
various occasions, the only conclusion that 
can reasonably be arrived at is that those 
sisters alone are preferred who are married 
to collaterals within five or six degrees and 
that all other sisters who are married to 
collaterals remoter than six degrees or 
strangers stand on an equal footing. 

Counsel for Saleh Mohammad Shah re- 
lies in this connexion on the oral state- 
ments made by his witnesses which are to 
the effect that a sister married to a collate- 
ral in the kufy of her brother excludes a 
sister married to a stranger. He interprets 
the word "kufy” as "family” and argues 
that however remote a collateral may be 
to whom a sister is married, she would be 
preferred to the one who was not so mar- 
ried. In my view, however, no stress can be 
laid on the oral evidence led by the res- * 
pondent and for that matter even on the 
oral evidence led by the appellant in this 
connexion. In the first place, the word 
"kufy” is not at all used in the manuals of 
Customary law of this distriot and it is not 
permissible to override the written law by 
interested verbal allegations. Secondly, dif- 
ferent witnesses have put different inter- 
pretations on the word "kufy”: some limit 
"kufy” to the seventh degree, some go up 
to the 20th degree and some place no limit 
whatever. Thirdly, almost all the witnesses 
admit that whatever is stated in the Cus- 
tomary law is a correct rule that governs 
them in this matter. The oral evidence 
thus being least helpful, the provisions of 
the written law must be preferred to the 
vague allegations made by these witnesses 
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and the written law, as stated above, does 
not support the rule relied upon by Saleh 
Mohammad Shah. 

It may be observed here that inasmuch 
as all witnesses have stated as a last resort 
that they accept as binding whatever is 
stated in the Customary law, I have not 
considered it necessary to discuss in this 
judgment the oral evidence of either side on 
the question of custom, which was further 
indefinite, discrepant and interested. The 
instances cited by some of them have been 
left unsupported bv documentary evidence 
and the few copies that have been produced 
are altogether irrelevant. Giving the whole 
matter my careful consideration, I am of 
opinion that even if Mt. Bakht Bhari’s hus- 
band Khuda Yar Shah was a collateral of 
Hassan Shah in the tenth degree, as claim- 
ed by Saleh Mohammad Shah, Mt. Bakht 
Bhari and for that matter her son could not 
oust Mt. Sardar Bibi even though the latter 
was married to a stranger. By virtue of the 
answer to question 39 of the riwaj-i-am 
of 1929 both Mt. Bakht Bhari and Mt. Sat 
Bharai are on an equal plane and one can- 
not be preferred to the other. 

It was stated by counsel for the respon- 
dent that inasmuch as Mt. Sardar Bibi has 
died, her suit has come to an end and that 
her sons as her legal representatives are 
not competent to continue it. I have not 
been able to appreciate the argument ad- 
vanced by him. Mt. Sardar Bibi when alive 
and her sons after her death are entitled in 
their own right to succeed to the estate and 
Mt. Sardar Bibi’s death therefore does not 
matter in the least. Further under O. 41, 

R. 33, Civil P. C., this Court is competent 
to make any deoree that the case requires 
and now that Mt. Sardar Bibi’s sons are on 
the record it would be but fair that their 
rights should be determined in this appeal. 

In the suit instituted by Mt. Sardar Bibi 
some houses were claimed in addition to the 
land and the residential house which were 
the subject-matter of Saleh Mohammad 
Shah’s suit. Counsel for the appellant has 
not attaoked the findings of the Senior 
Subordinate Judge in relation to these houses 
and consequently those findings must stand. 

I would accordingly dismiss the suit of 
Saleh Mohammad Shah to the extent of one- 
half of the property enumerated in para. 1 of 
the plaint and decree the suit instituted by 
Mt. Sardar Bibi to the extent of one- half of 
the property already allotted to her by the 
revenue authorities. The order of the Senior 
Subordinate Judge dismissing her claim in 
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reapeot of houses dealt with in issues 1 and 
2 of her suit will be maintained. To this 
extent these appeals will be allowed with 
the result that the status quo will be left 
intact. In the peculiar oircumstances of the 
case parties will bear their own costs of 
these appeals before us. 

Bhide J. — I agree with the conclusion 
reaohed by my learned brother Din Moham- 
mad J., but would like to add a few remarks. 
In view of the answers to questions 74 
and 79 of the Customary law of the Jhang 
District (1929) I am doubtful if the estate 
inherited by Mfc. Sat Bharai was limited as 
there were apparently no collaterals in 
existence. However, even if the estate in- 
herited by Mt. Sat Bharai was absolute, I 
agree that it has not been satisfactorily 
proved that she gifted her property in favour 
of Saleh Mohammad as alleged. I also agree 
that it has not been proved beyond doubt 
that Mt. Bakht Bhari was married to a 
collateral. In the circumstances, it would 
appear that according to the answer to 
question 79 of the Customary law of the 
district referred to above the parties to these 
suits would be entitled to inherit the pro- 
perty left by Mt. Sat Bharai in equal shares. 

I accordingly agree that the appeals should 
be allowed and decrees passed as proposed 
by my learned brother. 

D.s./R.K. Appeals partly allowed. 
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Young C. J. and Skemp J. 

Emperor 
v. 

Mehdi Shahwali and others — Respondents. 

Criminal Appeal No. 1053 of 1939, Deci- 
ded on 10th July 1940, from order of Sess. 
Judge, Jhelum, D/- 7th July 1939. 

^ Penal Code (1860) ( S. 141, Fourth — Two 
parties fighting for land — Question whether 
land belonged to one party or other in doubt 
• — S. 141 applies. 

A party cannot be said “to enforce any right” 
where he is in undoubted possession of the land 
upon which an attack has been made and he 
defends that possession. In that case the right 
of private defence of property would arise. If, on 
the other hand, there was a real doubt whether 
the land belonged to one party or the other, then, 
if either party used force, that would amount to 
enforcing a right and there would be no right of 
private defence of property. 8. 141 would be appli- 
cable to such a case : Case law discussed. 

[P 526 0 1] 

Mohammad Mouir, Assist, to Advocate- 
General — for the Crown . 

Mohammad Amin — for Respondents. 

Skemp J, — This is a Government appeal 
•against an acquittal. On 9th August 1938 


a fight took place between two parties in 
village Dhudial, Tahsil Chakwal, District 
Jhelum. The cause of the fight was the 
making of a bund in the bed of a ravine. 
The most important member of one party, 
accused in the present case, was Mehdi and 
of the other Subedar Karam Dad. In the 
bed of the ravine are three fields of which 
khasra No. 1439 belongs to Mehdi and the 
adjacent Nos. 1486 and 1437 belong to 
members of the opposite party. The boun- 
dary between No. 1439 on the one hand and 
the other two is not clearly demarcated and 
in April or May 1938 both parties approached 
the girdawar and the patwari and asked 
them to demarcate the boundary. These 
officials unfortunately had not the necessary 
records and nothing was done. The case for 
the prosecution is that early on the morning 
of 9th August members of the Subedar’s 
party came and asked Mehdi and others to 
come to the spot to demarcate the land in 
the presence of the girdawar and the pat- 
wari. Four men went there and were then 
attacked by 31 persons. Other members of 
Mehdi’s party came up, and in the fight 
that followed 12 persons of the Subedar's 
party between them received 156 injuries. 
Of the injured persons one died at the spot 
and four subsequently. The opposite party 
escaped lightly, ten of them receiving 33 
injuries of which only two were grievous. 

Both parties were sent up for trial. In 
the present case Mehdi and 59 others were 
charged under the following sections of the 
Penal Code Ss. 302 read with 149, 326, 
324 read with 149 and 302 read with 109. 
The learned Sessions Judge agreeing with 
the assessors found that the prosecution 
evidence was false and that in reality the 
accused were making a bund or bun on the 
boundary in dispute and the complainants 
went to stop them. This was the cause of 
the fight. After this fatal fight, the spot 
was demarcated by Raja Sajawal Khan, 
Settlement Tahsildar of Chakwal. He said: 

On 23rd August 1938 I went to the spot and 
carried out measurements with the help of revenue 
papers. The place was in the bed of a ravine and 
difficult of demarcation. I came back and went to 
the spot once again on 25th August 1938 after 
obtaining the original Masavis from the Badar. I 
started measurements at about 4 p. m. on that day. 

I also worked all day on 26th August 1938 till I 
was satisfied regarding the correctness of my 
measurements . . . The bun at the spot was on the 
borders of parties’ fields. It could not be said that 
either party bad encroached on the land of the 
other. Jf I were asked as a revenue officer to make 
a bun at the spot in order to settle the dispute be- 
tween the parties once for all, I would construct 
a bun at the identical spot where it now is. 
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The learned Sessions Judge found that 

as the bun was at the proper place the blame for 
the fight must be laid at the door of the complainant 
party, 

and again 

as the accused were making a bun on their own 
land and the complainant party went to stop 
them, the initial blame for the clash, as already 
stated, lies with the complainant party themselves. 
Individual members of the accused party could be 
punished if it could be shown that they had 
exceeded the right of private defence in respect of 
particular members of the complainant party. 

This appears to be a finding thab the 
accused were acting in the right of private 
defence, whether of person or property is 
not stated. There is no evidence who com- 
menced the fight or struck the first blow 
and the Sessions Judge has not discussed 
this point further. I think the right of 
private defence to which he refers must 
from the context be right of private defence 
of property. That is the basis on which 
the argument took place before us. Mr. 
Mohammad Monir’s able argument is that 
although title was subsequently found to 
be with the accused, this is not a case of 
defined and well established possession 
which the accused had a right to defend. 
At the most the act of the Subedar’s party 
was a civil trespass, not a criminal offence. 
There was no right of private defence under 
S. 99, Penal Code, because there was time 
to have recourse to the protection of the 
public authorities even if the opposite party 
had demolished the bund. The act of the 
accused party fell under S. 141, Fourth , 
Penal Code. This runs as far as relevant : 

An assembly of five or more persons is designated 
an ‘unlawful assembly’ if the common object ol 
the persons composing that assembly is — Fourth : 
By means of criminal force, or show of criminal 
force, to any person .... to enforce any right or 
supposed right. 

He says that there was a fight between 
two parties both willing to fight. The party 
of the accused was an unlawful assembly 
and therefore by virtue of S. 149, Penal 
Code, every member of that assembly was 
liable for the murders committed in the 
fight. All that K. S. Mohammad Amin on 
behalf of the respondents can say in reply 
to this on the facts is thab admittedly the 
prosecution witnesses have given false evi- 
dence and the prosecution case cannot be 
relied upon : therefore the statements of 
the accused must be relied upon together 
with the statement of a single defence 
witness named Sayed Zaman Shah. The 
story of Mehdi is that he and his party had 
gone into the ravine to construct a bund 
taking ploughs, karahs and cattle when the 


party of the complainants, about 25 in 
number, came up. Subedar Karam Dad 
gave a signal for an attack by firing a gun 
and the others shouted that they would 
commit murder unless the accused stopped 
making the bund. Thereupon an aged man 
entreated the complainant party with folded 
hands nob to fight, but the complainant 
party attacked them. 

This argument is not worthy of serious 
notice. K. S. Shaikh Mohammad Amin also 
argued that accepting the finding of the 
Sessions Judge, the accused were fighting 
not to enforce but to maintain a right and 
he referred to A I R 1925 Lah 49 1 which 
follows 17 C W N 1132. 2 The learned 
Assistant to the Advocate-General referred 
to 11 Pat 523 3 which is based on 16 Cal 
206. 4 The leading case is 16 Cal 206. 4 The 
facts were that a party of men went either 
to repair or erect a bund across a river to 
cause the water to flow down a channel on to 
the lands of their employer. After working 
some time they were attacked by hundreds 
of men and some of them severely wounded. 
The attacking party wholly denied any 
right on the part of the other party to con- 
struct or repair the bund. The accused were 
convicted, their appeals dismissed and the 
Calcutta High Court dismissed the revision 
in a judgment which discusses English law 
and the previous authorities in India at 
length and with great learning. The judg- 
ment sets forth and refutes the defence 

argument as follows (page 219) : 

When the assembly went there in the afternoon, 
they went not to enforce a right; but to defend a 
right. They went to prevent the continuance of 

acts which altered the status quo ante An 

assembly to alter is unlawful; an assembly to defend 
is not. This, as we understand, is the argument. 

This argument possesses some attractive subt- 
lety. But we do not feel able to accept it. . . . There 
are many rights of which it may be affirmed that 
when they are interfered with, the defence of 
them consists in exercising them in despite of the 
interference, that is or may be, in enforcing them. 
There are modes of enforcing a right which are 
not prohibited by S. 141. What it prohibits is the 
enforcement of a right or supposed right by crimi- 
nal force or show of criminal force by an assembly 
of five or more persons. And rights, the defence of 
which can only be effected by enforcing them, may 
come within its provisions. 

In 11 Pat 523 3 a Bench presided over by 
the learned Chief Justice held that w jh e T e 

1. (’25) 12 A I R 1925 Lah 49 = 81 10 113=25 
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4. (’89) 16 Cal 206, Ganouri Lai v. Queen-Empress. 
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the accused persons took part in an assembly the 
common objeot of which was to prevent the com- 
plainant from reaping a crop, but failed to prove 
that the crop was grown by or belonged to the 
complainant, the proved facts oame within the 
statutory definition of rioting and the aooused 
persons were guilty of that offence unless they had 
acted in the exercise of the right of private defence. 
There is no distinction between forming an assem- 
bly to enforce a right or • supposed right within 
the meaning of S. 141 (fourth) and forming an 
assembly forcibly to maintain an existing right, 
in either case the assembly being an unlawful one. 

In 17 C W N 1132 2 the complainant’s 
party constructed, without the petitioners’ 
permission, across a water way exclusively 
belonging to the petitioners, a bund or dam 
for their own purpose. The petitioners in 
attempting to out the bund were opposed 
by the complainant’s party and there was a 
fight. The dispute had been before the 
Courts and on the civil side the High Court 
had found that the bund constructed be- 
longed exclusively to the petitioners and 
that the complainant’s party had no right 
to go there. In that case a Bench of the 
Calcutta High Court said : 

The phrase ‘to enforce a right* can only apply 
when the party claiming the right has not posses- 
sion over the subjeot of the right and therein lies 
the distinction between ‘enforcing a right’ and 
‘maintaining a right,* A party in possession is 
entitled to resist and repel an aggression and his 
action in so doing would be in the maintenance 
of his right. 

This judgment made no reference to 16 
Cal 206. 4 The present appeal would be 
analogous to that case had the revenue 
authorities demarcated the boundary before 
instead of after the fight. As things are, 

I agree with the argument of Mr. Moham. 
mad Monir that there was no well estab- 
lished and defined possession which the 
party of the accused had a right to defend. 
In A I R 1925 Lah 49 1 the dispute was 
about irrigation. The warabandi was not 
being, adhered to and one Bagh Singh took 
the water in good faith. The Bench said : 
"It does not muoh matter whether he was 
really entitled to take the water or not.” 
The other party came to Btop him by force 
from taking the water and Bagh Singh, who 
had a gun, shot one of them. The Bench 

quoted Section 141 and said : 

At the time the appellants were In possession of 
the water and their intention was to maintain 
that possession and not to enforce any right or 
supposed right. 

With all respect, the distinction there 
made seems to me to be no distinction at 
ail. Bagh Singh and his party wished to 
continue to take the water : that was both 
to maintain their possession of the water 
and also to enforce their right. In my opi- 


nion the learned Sessions Judge would have 
been right if the demarcation of the boun- 
dary had taken place before the fight. Then 
the case would have been analogous to 17 
C W N 1132. 2 But at the time of the fight 
the boundary had not been ascertained by 
the authorities and both sides fought to 
enforce a right or supposed right. Like na- 
tions going to war, each party thought that 
it was in the right. In these circumstances 
I think that S. 141 (Fourth) applies and 
that there was no right of private defence. 
Eaoh member of the party of the accused 
is therefore liable for the murders com- 
mitted. The learned Assistant Advocate- 
General admitted that in view of the 
unsatisfactory character of the prosecution 
evidence only those respondents could be 
convicted who had admitted their presence 
or had received injuries in the fight. Mehdi 
son of Shah Wali, Ashraf son of Alaf Din, 
Sahib son of Tora, Fazal Ilahi son of Sahib, 
Haider son of Sahib, Feroze son of Sahib, 
Khan Bahadur son of Jafar Khan, Ghulam 
Abbas son of Jafar Khan, Feroze son of 
Ghulam Hussain, Mura son of Sarbuland 
and Fatta son of Mehra admitted their pre- 
sence. Of these all except Mehdi, Ashraf 
and Feroze son of Ghulam Hussain bear 
injuries. Sahib gave his age as 75, but when 
he was examined by Capt. Abdul Haq, 
Assistant Surgeon, his age was taken as 58 : 
see p. 24 of the paper book. 

Two other persons, Qadar Bakhsh son of 
Allah Dad and Mohammad son of Ghakhar 
bear injuries. I would conviot these 13 per- 
sons under S. 302 read with S. 149, Penal 
Code. The minimum sentence that we can 
pass is transportation for life and this sen- 
tence must be passed on eaoh of them. 
These sentences, however, appear to be too 
severe as both parties fought in the bona 
fide belief that they were in the right ; and 
the matter is referred to the Looal Govern- 
ment under S. 401, Criminal P. C., with 
the recommendation that the sentences be 
reduced. Non-bailable warrants have al- 
ready issued against these persons except 
Mohammad son of Ghakhar. He is to sur- 
render to his bail bond. The appeal against 
the other respondents is dismissed. 

Young C. J, — I agree with the conclu- 
sions arrived at by my learned brother. At 
first sight there may appear to be some 
confusion between the right of private de- 
fence of property as set out in Ss. 96 and 
105, I. P. C., and the provisions of S. 141 
(Fourth) of the same Code which make it 
an offence to "enforce any right.” A party 



526 Lahore Jawala Parshad v. Ram Parshad (Blacker J.) A. X. R. 


cannot be said, in my opinion, “to enforce 
any right” where he is in undoubted 
jpossession of the land upon which an 
attack ha3 been made and he defends that 
.possession. In that case the right of private 
defence of property would arise. If, on the 
other hand, there was a9 in this case, a 
real doubt whether the land belonged to 
one party or the other, then, if either party 
used force, that would amount to enforcing 
a right and there would be no right of 
private defence of property. A considera- 
tion of the relevant sections of the Penal 
Code and all the authorities referred to in 
argument appears to establish this construc- 
tion of the two sections of the Penal Code. 

Young C. J. and Skemp J. — After pro- 
nouncing judgment we were informed that 
two of the respondents, namely Ghulam 
Abbas son of Jafar Khan, and Fatta son of 
Mehra, had not been served, that they were 
serving as soldiers and are now serving 
overseas. Under these circumstances, our 
judgment clearly is non-effective as against 
these two respondents. We therefore cancel 
our jugment regarding these two respon- 
dents and direct that their appeals be placed 
before a Bench for subsequent disposal. 

D.S./R.K. Order accordingly . 
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Blacker J. 

Jawala Parshad v. Ram Parshad. 

Criminal Revn. Petn. No. 517 of 1940, 

Decided on 27th May 1940. 

(a) Criminal P. C. (1898), S. 476 — First 
application dismissed for non-appearance of 
applicant — Second application can be made. 

There is no provision of law that a second appli- 
cation under S. 476 cannot be made where a first 
application has been dismissed for non-appearance 
of the applicant. The prinoiple of "nemo debet" is 
not applicable where there has been no inquiry on 
the merits. [P 526 G iy 

(b) Criminal P. C. (1898), S. 47 6-B — S. 476-B 
does not give right of appeal against dismissal 
in default. 

Section 476-B gives an appeal against a refusal 
to make a complaint, not against a dismissal in 
default. [P 526 C 2] 

(c) Criminal P. C. (1898), S. 476— Order 
dismissing application under S. 476 for non- 
appearance is improper. 

An application under S. 476 is entirely different 
from a complaint ; it is merely the means of draw- 
ing the Court’s attention to the fact that an offence 
appears to have been committed in proceedings 
before that Court, a fact, which it can in the 
majority of cases verify even without the help of 
the applicant. It is manifestly most improper for 
the Court to shirk its obvious duty of applying its 
mind to the question whether it should make a 
complaint or not, merely because the applicant 
does not appear in support of his application. 
There is no provision of law making it necessary to 
examine the applicant on his application as there 


is in the case of a complaint. Further, Ss. 476-A 
and 476-B do not talk about dismissing an appli- 
cation but in one case of rejecting it and in the 
other case of refusing to act on it. It is, therefore, 
improper to dismiss the application merely because 
applicant is not present. However, there would be 
nothing wrong in rejecting the application on the 
ground that it does not give sufficient indication 
of facts and that the applicant is not there to 
supplement it: A I R 1914 Lah 576, Rel. on. 

[P 526 0 2 ; P 527 0 1] 

(d) Criminal P. C. (1898), S. 476 — Applica- 
tion not made immediately may be entertained. 

It cannot be said that there is a legal bar to the 
entertainment of an application not made imme- 
diately. [P 527 C 1] 

Qabul Chand — for Petitioner. 

Gullu Ram — for Respondent. 

Order. — The learned District Judge has 
in my opinion misdirected himself in law 
in holding that a second application under 
S. 476, Criminal P. C., cannot be made 
where a first application has been dismis- 
sed for non-appearance of the applicant. 
There is no such provision of law and the 
principle of “ nemo debet ” is not applicable 
where there has been no inquiry on the 
merits. Nor is the learned District Judge 
right in saying that the applicant’s remedy 
is to appeal against the order of the Appel- 
late Court under S. 476-B. That section 
gives an appeal against a refusal to make 
a complaint, not against a dismissal in 
default, an order which does not seem to 
have been contemplated by the law. Not 
only is there no provision for dismissing an 
application made under 8. 476, Criminal 
P. C., in default but it is dearly improper 
to do so: vide 4 P R 1915 Cr 1 a case under 
the old law, the principles of which, how- 
ever are still applicable. 

The case is quite different from that of 
a complaint where the Magistrate is en- 
titled to dismiss the complaint, if, in his 
opinion, there are no grounds for proceed- 
ing with it, and such grounds may well be 
the failure of the complainant to appear 
and substantiate his allegations. An appli-. 
cation under S. 476 however is entirely 
different from a complaint; it is merely 
the means of drawing the Court’s atfcen-. 
fcion to the fact that an offence appears to 
have been committed in proceedings before 
that Court a fact, which it can in the majo-; 
rity of cases verify even without the help! 
of the applicant. It is manifestly most im-i 
proper for the Court to shirk its obvious 
duty of applying its mind to the question 
whether it should make a complaint or not, 
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merely because the applicant does not ap- 
pear in support of his application. There is 
no provision of law making it necessary to 
examine the applicant on his application as 
there is in the case of a complaint. In fact 
an application might well be anonymous, 
if it were sufficiently precise and definite 
there would be no justification for not act- 
ing upon it. It is clearly the duty of a 
Court to which such an application is made 
either to make a complaint or to reject 
the application on the merits. This is also 
borne out to some extent by the language 
of Ss. 476. A and 476-B, Criminal P. C., 
which do not talk about dismissing an ap- 
plication. but, in the one case, of rejecting 
it and, in the other case, of refusing to 
make a complaint upon an application. 
Therefore, the initial order dismissing the 
application on account of the non-appear- 
ance of the applicant is an improper order 
which there is no provision in law for 
making and, therefore, in my opinion, an 
order without jurisdiction. In parenthesis, 
however, I would observe that there would 
be nothing wrong in an order rejecting the 
application on the ground that it does not 
give sufficient indication of the facts, and 
that the applicant is not there to supple- 
ment it. What is wrong is the order dis- 
missing merely because the applicant is not 
present. Such an order can clearly not 
bar a second application reminding the 
Court that it should do its duty and decide 
the matter before it. Furthermore, the 
learned District Judge is also wrong in 
holding that there could have been an appeal 
against such an order. The appeal is given 
only againBt an order making a complaint 
or refusing to make a complaint, not against 
an order declining to consider the matter at 
all. The learned District Judge seems to me 

to be equally at fault in holding that there 
is a legal bar to the entertainment of an 
application not made immediately. Of the 
rulings he has quoted, 88 P L R 1916 2 is 
under the old law and is not applicable to 
the present application and AIR 1930 
Bah 316 really only lays down that be- 

lated applications should not be encouraged. 

The point, however, is academic as the 
present application was not belated. The 
original application was made within a few 
days of the statement alleged to be false 
and^the present application was made on 

a — - - - _ 
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the same day that the application for resto- 
ration of the original application was re- 
jected. There has, therefore, been no delay 
on the part of the petitioner. For these 
reasons the present order of the learned 
District Judge of Hissar appears to me to 
be bad in law and I set it aside and send 
the case back to him to hear the appeal on 
the merits. 

D.s./r.k. Order set aside. 

A. I. R. 1940 Lahore 527 

Skemp J. 

Sardar Dewan Singh Maftoon 
prietor " The Biyasat ” Delhi 

v. 


Pro 


2 * * 1 R 1916 Bah 259= 88 P L R 1916 

17 Cr L J 470, Ram Nath v. Emperor. 

Crr 1 t L R i 930 Lah 316=126 I C 794=81 
J 1135, Chofchu Ram v* Emperor* 


W W 

Emperor through C. I. D., Delhi. 
Criminal Misc. Appln. No. 253 of 1910, 
Decided on 25th June 1940, 

*u ( ! ) iS ri “' nal P *. C ‘ 0898), S. 526 — Fact 
that Magistrate disallowed questions in croas- 
examination without noting them on record is 
no ground for transfer. 

faC » thab When the Magistrate disallowed 
questions in cross-examination he made no note 
of the same on the record is no ground for traus- 
err , lr \ 8 ? ° ase under S. 526 : A I R 1920 Pat 25 

^ 1918 L ^ 22, Distin 9 • [P 528 0 11 

(bj Evidence — Questions disallowed —How 
far should be noted by Judge, stated. 

Where the cross-examination is irrelevant and 
unnecessarily lengthy a Judge is justified iu dis- 
allowing questions. He need not however note on 
the record each question which is disallowed for 
such a procedure would defeat its own object 
which is to get on with the case. When a question 
disallowed Is important or there is reasonable 
doubt whether it should not be allowed, it may bo 
useful for the Judge to note the question and his 
reasons for disallowing it. fp kqq n n 

(c) Criminal P C. (1898), S. S26 If.C tha3 
police officers of district are witnesses in case 

distr?ct 8r ° Und *° r tran> * enrin S case to other 

The fact that police officers of the district are 
witnesses in the case is no ground for transferring 
t0 another district : A I R 1927 All 708 

(d{p;.c,ic. - Procedure - C.unM^i 
from outside to appear in case — Magistrate 

h WMl,f ,V J t ?.f‘ s . ewho,e d «y or more at a time. 
nn ^' de admittedly a counse 1 who comes from 

outside has no right to be treated differently from 
a local counsel, it is reasonable that there should 
bo give and take and in a case in which a coun- 
sel from outside appears the Magistrate should as 
far as possible give a whole day or more than one 
day at a time to it. [P 628 Q 2] 

J. G. Sethi — for Petitioner . 

Vir Sen Sawhney for Advocate. General 

j m. . . — f° r the Crown . 

Order.— This is an application on behalf 

of Sardar Dewan Singh Maftoon for trans- 

;? r ° f * ca8Q . now pending in the Court of 
the City Magistrate of Delhi to some other 
district. The application extends over nine 
printed pages of type and I have heard 
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lengthy arguments from Mr. J. G. Sethi 
and Sardar Bahadur Bhagwan Singh. After 
considering these arguments and the expla- 
nation of the Magistrate for the allegations 
which concerned him I am of the opinion 
that the applicant has not established that 
he has a reasonable apprehension of an un- 
fair trial. A few weeks ago an application 
was made for bail on behalf of Sardar 
Dewan Singh Maftoon which was accepted 
by me. It is hard to understand why 
the application for transfer was not made 
at the same time. I have heard an expla- 
nation which does not seem to me satis- 
factory. It appears quite possible that if 
the application for bail had been rejected 
the application for transfer would never 
have been lodged. Briefly, I do not think 
the grounds in the application have been 
made out but certain points of general 
interest have been raised to whioh I will 
refer. One point made by Mr. Sethi is 
that when the Magistrate disallowed ques- 
tions in cross-examination he made no note 
of this on the record. This is not required 
by statute law; the statute law dealing with 
the maintenance of a Magistrate’s record is 
as far as relevant found in Ss. 357 to 360, 
Criminal P. C. These sections deal exclu- 
sively with the evidence of witnesses and 
say nothing about questions disallowed. Mr. 
Sethi referred to two criminal judgments, 
55 I C 593 1 and 36 I C 468, 2 in which Judges 
laid down that the questions disallowed 
might have been noted, but they deal with 
particular cases and I think are not of 
general application. In any case they do 
not come from this Province. I have no 
experience of criminal work in other pro- 
vinces but in this Province cross- examina- 
tion is often irrelevant and unnecessarily 
lengthy and Magistrates are justified in dis* 
allowing questions. If they note on the 
record each question which is disallowed 
the procedure defeats its own object which 
is to get on with the case. "When a question 
disallowed is important or there is reason- 
able doubt whether it should not be allowed 
it may be useful for the Magistrate to note 
the question and his reasons for disallow- 
ing it and there are instances on the pre- 
sent record where this has been done; but 
this is entirely a matter for the discretion 
of the Magistrate. If the accused (or the 
prosecutor) is dissatisfied, it is always open 
to him to put in an application to be placed 

1. 1*20) 7 A I R 1920 Pat 25 = 55 I 0 593 = 21 
CrL J 321, Rameahwar Dushad v. Emperor. 

2. (’18) 5 A I R 1918 LB 22 = 36 I 0 468 = 9 
L B R 88, Deya v. Emperor. 
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on the record saying that such and such a 
question was put but not allowed. 

Another point urged was that a number 
of officers of the district are witnesses in 
the oase and the ruling AIR 1927 All 708 3 
was quoted where Boys J., transferred a 
case from District Moradabad on the ground 
that where a number of officials in the dis- 
trict were personally concerned whether 
as witnesses or otherwise it was desirable 
that it should be tried elsewhere and the 
District Magistrate had admitted the pro- 
priety of this. In the present case Sardar 
Bahadur Bhagwan Singh has named five 
officers — three officers of the 0. I. D., one 
the Deputy Superintendent Police of Delhi 
City, another an Inspector of the C. I. D. f 

Delhi who are witnesses in the case. It 

seems to me undesirable to transfer a oase 
from a distriot because police officers of the 
district are witnesses in that case. 

There is no force in the allegations about 
alleged illegalities and irregularities. Thus, 
the point was taken that Mr. Scott, Gov- 
ernment Examiner of questioned docu- 
ments, was not an expert on typing. The 
Magistrate dictated an order to the effect 
that he was. Subsequently, counsel after a 
reference to the Magistrates’ private library 
drew his attention to the ruling on this 
point in the Meerut conspiracy case.* The 
Magistrate then followed the Meerut con- 
spiracy oase and reversed his previous order 
which was not brought on the record. I 
cannot see anything wrong in this or in 
other points which were discussed. 

There is one point with some substance. 
The accused who is a Sikh is represented 
by Sardar Bahadur Bhagwan Singh who 
comes for each hearing from Ajmer, a dis- 
tance of 275 miles from Delhi. The record 
shows that there have been 15 peshis to 
compile 119 pages of evidence and it is 
dear that Sardar Bahadur Bhagwan Singh 
has been brought from Ajmer oftener than 
was necessary. While admittedly a counsel 
who comes from outside has no right to be 
treated differently from a local counsel, it 
is reasonable that there should be “give 
and take” and I direct that in his futurej 
dealings with this oase the Magistrate 
far as possible give a whole day at a n mQ 
to it; indeed, if possible, more tha® 
day. The application for transfer is rejected. 

g . n ./ r . k . Aryplicati on rejected . 

3. (’27) 14 A I R 1927 All 708 S* 1 ? 6 * 0 "Jf 
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